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	Breach of paragraph 10(1)(a) [tobacco advertising]
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	Schedule 2 to the Broadcasting Services Act 1992 
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	Live: Motorsport: Next Gen Series

	Date of broadcast
	31 January 2026

	Date finalised
	17 September 2026

	Type of service
	Subscription television

	Attachments
	A – relevant provisions 
B – licensee’s submissions





Background
In April 2026, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into Live: Motorsport: Next Gen Series (the program). 
The program was broadcast on Fox Sports by Foxtel Cable Television Pty Limited (the licensee) on 31 January 2026. The program consisted of motorsport racing events from that day of the 70th New Zealand Grand Prix at Highlands Motorsport Park. These events included a Formula Atlantic race involving vintage cars, held in tribute to deceased driver Tim Miles. 
The ACMA received a complaint alleging that the program contained tobacco advertising.
The ACMA has investigated the licensee’s compliance with paragraph 10(1)(a) of Schedule 2 to the BSA. 
Relevant Act provisions 
Schedule 2 to the BSA: Standard Conditions
10 Conditions applicable to subscription television broadcasting licences
(1) Each subscription television broadcasting licence is subject to the following conditions:
(a) the licensee will not, in contravention of the Public Health (Tobacco and Other Products) Act 2023, broadcast a tobacco advertisement or an e-cigarette advertisement within the meaning of that Act; 
[…]
Public Health (Tobacco and Other Products) Act 2023
20  Meaning of tobacco advertisement
(1)  A tobacco advertisement means any form of communication, recommendation or action that promotes, or is likely to promote, the following (whether directly or indirectly):
(a) smoking;
(b) a regulated tobacco item or the use of such an item.
[…]
Tobacco advertisements—rebuttable presumption
(4) Material that is or contains any of the following is presumed to promote smoking, or a regulated tobacco item or the use of such an item, unless the contrary is proved:
(a) a trade mark that is registered under the Trade Marks Act in respect of goods that are or include regulated tobacco items;
[…]
27  Exception—artistic works and public interest expression
 	None of the following constitutes a tobacco advertisement:
	[…]
(b) a communication to the extent the communication is made for any genuine academic, educational or scientific purpose or any other genuine purpose in the public interest.
[…]
Further extracts of relevant provisions are at Attachment A.
Finding
The licensee breached paragraph 10(1)(a) of Schedule 2 to the BSA.  
Reasons
To assess compliance, the ACMA has addressed the following questions:
Did the licensee broadcast a ‘tobacco advertisement’ within the meaning of the Public Health (Tobacco and Other Products) Act 2023 (the Public Health Act)? 
The Formula Atlantic race that was broadcast included a number 14 car that prominently displayed:
· the word ‘Marlboro’ and a red chevron logo closely associated with that brand on the bonnet, front wings and rear upper body panels
· the words ‘Peter Jackson’ on the vehicle’s livery on the bonnet, front wing and rear side panels.
The race was broadcast for approximately 20 minutes. The car appeared repeatedly and for extended periods, including:
· slow-motion replays
· a prolonged close-up shot (approximately 40 seconds), in which the camera zoomed in on the branding at close range.
Marlboro and Peter Jackson are well-known brands of cigarettes and tobacco products, which are regulated tobacco items under the Public Health Act.
Application of subsection 20(1)
The relevant communication for the ACMA’s assessment is the broadcast containing the Marlboro and Peter Jackson branding, which constituted a visual communication to viewers. An ordinary reasonable viewer would readily associate these names and logos with well-known tobacco products available for purchase in 2026.
Having regard to:
· the prominence and clarity of the branding
· its repetition and duration within the broadcast
· the extended close-up visual exposure,
the ACMA considers that the broadcast was likely to promote smoking and regulated tobacco items within the meaning of subsection 20(1) of the Public Health Act, using the ordinary meaning of ‘promote’.
The ACMA does not accept the licensee's submission that the definition of "tobacco advertisement" is confined to communications with a deliberate persuasive or advertising purpose. Subsection 20(1) applies where a communication "promotes, or is likely to promote" smoking or regulated tobacco items. The inclusion of the phrase "likely to promote" indicates that the provision extends beyond communications intended to persuade viewers to smoke or purchase tobacco products.
Further, subsection 20(4) creates a presumption that material containing a registered tobacco trade mark promotes smoking or regulated tobacco items unless the contrary is proved. The existence of that presumption indicates that Parliament contemplated that tobacco trade marks may have promotional effect when communicated to the public regardless of the reason they appear in the communication. If Parliament intended that only communications with a deliberate promotional purpose could constitute tobacco advertisements, subsection 20(4) would have a significantly reduced practical operation.
Accordingly, the ACMA does not accept the licensee's submission that a communication can only constitute a tobacco advertisement where it is intended to function as a contemporaneous marketing or advertising campaign.
This conclusion does not depend on whether the branding was included for a promotional purpose or used as a trade mark in trade or commerce. The statutory test is about the effect of the communication on viewers. Viewers would have understood the branding as referring to well-known tobacco products, which would have reinforced their recognition and association with smoking. 
Consideration of the licensee’s submissions
A copy of submissions by the licensee to the ACMA, including on the ACMA’s preliminary findings, are at Attachment B.  
The licensee provided submissions that the Marlboro trade mark was not functioning as a ‘promotional tool’ because its purpose was instead to ‘celebrate motorsport heritage’. The ACMA acknowledges that the branding reflects the historical livery of the vehicle and that there was no ‘contemporaneous commercial arrangement’. However, these matters do not change the effect of the communication on viewers. The test does not require an intention to promote, nor the existence of a commercial relationship. Although the branding itself may have been historic, the licensee’s communication of it to viewers was not.  
The ACMA also does not accept the licensee’s characterisation of the branding as merely incidental. The relevant issue is not whether the broadcaster intended to focus on tobacco branding. Rather, the issue is the extent and effect of the exposure that occurred during the broadcast. 
In this case, the Formula Atlantic race was broadcast for approximately 20 minutes. During that period, the vehicle displaying the Marlboro and Peter Jackson branding appeared repeatedly, including in race coverage, slow-motion replays and a prolonged close-up shot of approximately 40 seconds. The Marlboro and Peter Jackson branding was prominent and clearly legible.
Having regard to the duration, repetition and prominence of the exposure, the ACMA considers the communication of the branding was substantial rather than fleeting.
The ACMA considers that none of the arguments raised by the licensee, including in response to preliminary findings, mean that the broadcast was not likely to promote tobacco products to viewers. The effect of the communication on viewers would not depend on factors such as the historical origin of the car’s livery, the intention in creating the broadcast, or whether the race may have complied with New Zealand laws. The repeated display of Marlboro and Peter Jackson branding drew attention to those brands, regardless of any arguments that commentators did not mention the cigarette brands or that close-ups and replays of the markings occurred due to ‘standard production techniques used to capture the race winner’. The ACMA also has not placed any weight on Foxtel not having received any complaints about the broadcast.
Using the ordinary meaning of ‘promote’, as cited by the licensee, the ACMA considers that the broadcast of tobacco sponsor branding was likely to promote smoking and regulated tobacco items. 
Application of subsection 20(4)
The trade marks for the words Marlboro[footnoteRef:2] and Peter Jackson[footnoteRef:3] are, and were at the time of broadcast, registered under the Trade Marks Act 1995 in respect of ‘Class 34’ (tobacco and items for smokers).[footnoteRef:4] [2:  Trade Mark 161395 | IP Australia | Trade Mark Search (accessed 6 May 2026) ]  [3:  Trade Mark 612770 | IP Australia | Trade Mark Search (accessed 6 May 2026)]  [4:  Trade Marks Classification Search (accessed 6 May 2026)] 

Accordingly, the broadcast is presumed to promote smoking or a regulated tobacco item. The licensee has not provided evidence sufficient to rebut this presumption. 
The ACMA accepts that:
· the vehicle was a genuine heritage racing vehicle
· the Formula Atlantic race formed part of a genuine tribute to Tim Miles
· there was no current tobacco sponsorship arrangement
· there was no evidence of tobacco industry involvement in the event
· there is no evidence of a deliberate attempt to circumvent Australian tobacco advertising laws.
However, these matters explain why the branding appeared in the broadcast. They do not establish that the communication containing the Marlboro and Peter Jackson trade marks did not promote, or was not likely to promote, smoking or regulated tobacco items.
Historical provenance does not alter the recognisability of the Marlboro and Peter Jackson brands. Similarly, the absence of a current commercial arrangement does not alter the effect of repeated and prominent public exposure to registered tobacco trade marks. The statutory question is whether the communication promoted, or was likely to promote, smoking or regulated tobacco items, not whether the communication formed part of a paid advertising campaign.
This presumption reinforces the ACMA’s view that an ordinary reasonable viewer would clearly associate Marlboro and Peter Jackson with tobacco products and its view that the broadcast included tobacco advertisements within the meaning of subsection 20(1) of the Public Health Act. 
In their initial submission, the licensee referred to a 2021 circular from the then-Department of Health about the Tobacco Advertising Prohibition Act 1992 which stated that, generally, tobacco advertising liveries applied to replica or tribute vehicles prior to the commencement of that Act were likely to be exempt.[footnoteRef:5] The licensee acknowledged that the Tobacco Advertising Prohibition Act 1992 has been repealed, but argued that there is no public policy rationale or reasonable basis for considering the circular inapplicable to the Public Health Act.  [5:  https://www.health.gov.au/resources/publications/circular-for-historic-motorsport-vehicle-liveries-november-2021?language=en] 

The ACMA acknowledges that the circular provides guidance in relation to the earlier legislative scheme. However, it does not determine the interpretation or application of the Public Health Act. This is particularly the case where the relevant exemptions in the Tobacco Advertising Prohibition Act 1992 are different to those in the Public Health Act, and where the circular does not address circumstances where material is broadcast to the public.       
Accordingly, the ACMA does not consider that the circular provides a basis for concluding that the broadcast did not constitute a tobacco advertisement.
The ACMA considers that the licensee’s further submissions on the ACMA’s preliminary findings do not rebut the presumption that the broadcast promoted smoking or a regulated tobacco item. The submissions included that the commemorative purpose of the Formula Atlantic race was ‘fundamentally inconsistent with any suggestion that the communication promoted smoking or the use of tobacco products’. The relevant communication was the communication containing the Marlboro and Peter Jackson branding. The Public Health Act recognises that registered tobacco trade marks are capable of having a promotional effect, which is reflected in the rebuttable presumption in subsection 20(4).The race’s context does not change that prominent and repeated depictions of Marlboro and Peter Jackson branding would have promoted those brands to viewers. 
The licensee made submissions on paragraph 20(4)(c) of the Public Health Act, which relates to a trade mark or design that is ‘evocative of a trade mark that is or has been associated with regulated tobacco items’. However, the Marlboro and Peter Jackson trade marks are addressed by paragraph 20(4)(a), as noted above. 
The ACMA also does not accept the licensee's submission that subsection 20(4) is directed only towards attempts to circumvent tobacco advertising laws. The explanatory materials discuss "Mission Winnow" as an example of material captured by subsection 20(4). However, that example is illustrative and does not confine the operation of subsection 20(4) to circumstances involving deliberate circumvention. Parliament adopted broader statutory language which applies according to its terms.
Does an exception under the Public Health Act apply?
The licensee submitted that the exception under paragraph 27(b) of the Public Health Act for a communication made for a genuine purpose in the public interest should apply, as the car was included in the race to commemorate its owner, Tim Miles. 
The relevant communication for the purposes of paragraph 27(b) is the communication containing the Marlboro and Peter Jackson branding, rather than the Formula Atlantic race or New Zealand Grand Prix more broadly. 
The ACMA accepts that the New Zealand Grand Prix, the Formula Atlantic race and the tribute to Tim Miles served genuine sporting, historical and commemorative purposes. The ACMA also accepts that those broader purposes may be capable of constituting purposes in the public interest.
However, paragraph 27(b) requires consideration of the purpose for which the relevant communication was made. In this case, the relevant communication, as noted above, is the communication containing the Marlboro and Peter Jackson branding.
The issue is therefore not whether the race itself was in the public interest. The issue is whether the communication of the tobacco branding was made for a genuine purpose in the public interest.
While the branding formed part of the vehicle's historical livery, the ACMA is not satisfied that the communication of the Marlboro and Peter Jackson branding itself was sufficiently connected to achieving the asserted sporting, historical or commemorative purpose.
The ACMA accepts that the race commemorated Tim Miles and acknowledges his significance within Australian and New Zealand motorsport. However, the exception under paragraph 27(b) is focussed on the relevant communication. The fact that a sporting event or tribute serves a public interest purpose does not automatically exempt all material communicated as part of that event.
While the Marlboro and Peter Jackson branding formed part of the vehicle's historical livery, the ACMA is not satisfied that the communication of that branding was sufficiently connected to the asserted sporting, historical or commemorative purpose so as to constitute a communication made for a genuine purpose in the public interest within the meaning of paragraph 27(b).
The licensee submitted that the Formula Atlantic race could not realistically have been broadcast without including the vehicle and its historical livery. The ACMA accepts that the branding formed part of the vehicle's appearance and that practical broadcasting considerations may have limited opportunities to avoid all depictions of the branding. However, the practical alternatives available to the licensee do not determine whether the communication constituted a tobacco advertisement or whether the paragraph 27(b) exception applies.
The ACMA also distinguishes the broadcast of the tobacco branding in the tribute race from the illustrative examples of exceptions to section 27 provided in the Explanatory Memorandum to the Public Health Act. These examples include ‘an academic article which includes a picture of a historic poster for the purpose of discussing changes in tobacco advertising laws over time’ and ‘displaying an original or replica of a historical item […] in a museum for a genuine educational purpose’.[footnoteRef:6] The examples involve communications that directly serve an educational or informational public benefit, which is not comparable to the depiction of tobacco sponsor branding in a live sports broadcast.  [6:  https://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r7083_ems_8ea2fde0-e13c-491b-a933-def6a1fe3472/upload_pdf/JC010890.pdf;fileType=application%2Fpdf  ] 

The licensee made further submissions about the public interest in broadcasting sporting events, particularly motorsports. The licensee also submitted that the ACMA’s interpretation in its preliminary findings was contrary to public policy, including because it may suppress the broadcast of historical sporting events and archival footage. The ACMA accepts that the   Formula Atlantic race served genuine sporting, historical and commemorative purposes. However, an event serving a public interest purpose does not automatically exempt all material communicated as part of that event. The relevant question under paragraph 27(b) is whether  the communication containing the Marlboro and Peter Jackson branding was made for a genuine purpose in the public interest. In this specific broadcast, the ACMA is not satisfied that the communication of that branding served such a  purpose. 
The licensee submitted that the ACMA’s preliminary findings applied an incorrect test under paragraph 27(b) by balancing the public interest of the race being broadcast and the public interest in combatting smoking in Australia. In making its finding, the ACMA has considered whether the communication was made for any genuine purpose in the public interest. For these reasons, the ACMA accepts that the race itself served genuine sporting, historical and commemorative purposes. However, the ACMA is not satisfied that the communication containing the Marlboro and Peter Jackson branding was made for a genuine purpose in the public interest within the meaning of paragraph 27(b). While the branding formed part of the vehicle's historical livery, the ACMA is not satisfied that the communication of that branding itself was sufficiently connected to achieving the asserted public interest purposes. Accordingly, the exception in paragraph 27(b) does not apply. 
Was the tobacco advertisement published by the licensee in contravention of the Public Health Act? 
Subsection 19(1) of the Public Health Act provides that a person contravenes that subsection if a person publishes material, or authorises or causes material to be published, and the material is a tobacco advertisement. Subsection 30(1) defines ‘publish’ broadly to include making material available to the public by any means or communications, including television broadcasting. Therefore, by broadcasting the Formula Atlantic race with the car displaying tobacco branding, the licensee published material that contained a tobacco advertisement.  
The licensee submitted that ‘it did not act with the requisite recklessness’ under subsection 19(5). However, it is not necessary to establish recklessness in this case. Subsection 19(7) provides that a person commits an offence of strict liability if they contravene subsection 19(1). Subsection 19(8) also provides that a person is liable to a civil penalty if they contravene subsection 19(1). 
Therefore, as the licensee broadcast material that constituted a tobacco advertisement within the meaning of the Public Health Act, the publication was in contravention of Subsection 19(1) of the Public Health Act. 
The ACMA accepts the historical and commemorative context in which the branding appeared. However, that evidence does not rebut the presumption in subsection 20(4) that the communication promoted, or was likely to promote, smoking or regulated tobacco items. Further, the ACMA is not satisfied that the communication of the tobacco branding was made for a genuine purpose in the public interest within the meaning of paragraph 27(b). Accordingly, the material constituted a tobacco advertisement and its publication contravened subsection 19(1) of the Public Health Act.
Therefore, the licensee breached paragraph 10(1)(a) of Schedule 2 to the BSA.


Attachment A
Relevant provisions
Schedule 2 to the BSA: Standard Conditions
10 	Conditions applicable to subscription television broadcasting licences
(1) Each subscription television broadcasting licence is subject to the following conditions:
(a) the licensee will not, in contravention of the Public Health (Tobacco and Other Products) Act 2023, broadcast a tobacco advertisement or an e-cigarette advertisement within the meaning of that Act; 

Public Health (Tobacco and Other Products) Act 2023 
3 	Objects of this Act 
(1) The objects of this Act are: 
(a) to improve public health by: 
(i) discouraging smoking and the use of regulated tobacco items; and
(ii) encouraging people to give up smoking, and to stop using regulated tobacco items; and
[…] 
(2) The means of achieving the objects of this Act are the following: 
(a) limiting the exposure of the public to communications, recommendations or actions that may persuade people to:
(i) start smoking or continue smoking; or 
[…]
8  	Definitions
 In this Act:
[…]
publish:
(a) a tobacco advertisement—see section 30; and
(b) an e‑cigarette advertisement—see section 56.
[…]
regulated tobacco item means a tobacco product or a tobacco product accessory.
[…]
9  	Meaning of tobacco product
Basic definition
(1)  A tobacco product means the following designed or intended for human consumption or use:
(a) processed tobacco in any form;
(b) a product that contains tobacco as an ingredient.
[…]
19  	Prohibition on publishing tobacco advertisements
Publishing a tobacco advertisement
(1) A person contravenes this subsection if:
(a) the person publishes material, or authorises or causes material to be published; and
(b) the material is a tobacco advertisement. 
[…]
Strict liability offence
(7) A person commits an offence of strict liability if the person contravenes subsection (1) or (2). 
Penalty:
(a) for an individual – 60 penalty units; and
(b) for a body corporate – 600 penalty units.
Civil penalty provision
(8) A person is liable to a civil penalty if the person contravenes subsection (1) or (2).
Civil penalty:
(a) for an individual – 2,000 penalty units; and
(b) for a body corporate – 20,000 penalty units. 
[…]
20  	Meaning of tobacco advertisement
Basic definition
(1) A tobacco advertisement means any form of communication, recommendation or action that promotes, or is likely to promote, the following (whether directly or indirectly):
(a) smoking;
(b)  a regulated tobacco item or the use of such an item.
Tobacco advertisements—elements
(2) A tobacco advertisement may comprise any means, or combination of means, of communication, recommendation or action (whether visual, aural or otherwise).
Tobacco advertisements—additional effects
(3) In determining whether material is a tobacco advertisement, disregard whether or not the material promotes matters in addition to the matters mentioned in subsection (1).
Tobacco advertisements—rebuttable presumption
(4) Material that is or contains any of the following is presumed to promote smoking, or a regulated tobacco item or the use of such an item, unless the contrary is proved:
(a) a trade mark that is registered under the Trade Marks Act in respect of goods that are or include regulated tobacco items;
(b) a design that is registered under the Designs Act in relation to products that are or include regulated tobacco items;
(c) a trade mark, design, colour, logo, get‑up or work (within the meaning of the Copyright Act) that is evocative of, or closely associated with, a registered trade mark or design that is used, or has been used by any person at any time, in relation to regulated tobacco items;
(d) a prohibited term in relation to the brand name or variant name of a tobacco product.
Note: A defendant bears a legal burden in relation to proving the contrary (see section 13.4 of the Criminal Code).
[…]
27  	Exception—artistic works and public interest expression
  None of the following constitutes a tobacco advertisement:
(a) the performance, exhibition or distribution, in good faith, of an artistic work;
(b) a communication to the extent the communication is made for any genuine academic, educational or scientific purpose or any other genuine purpose in the public interest.
30  	Meaning of publish a tobacco advertisement
Basic definition
(1) A person publishes a tobacco advertisement if the person uses any means of communication to make the material comprising the advertisement, or the material containing the advertisement, available to, or accessible by, the public or a section of the public.
[…]

Attachment B
Licensee’s submissions
Licensee submission to the ACMA dated 20 May 2026
[…] We refer to the ACMA’s email dated 5 May 2026 regarding material contained in the live feed of the 2025/2026 Next Gen Series (Repco NextGen NZ Championship) (Event) which was broadcast on Fox Sports 505 (the Channel) on 31 January 2026 (Program). A copy of the Program was sent to the ACMA via email on 18 March 2026. 
The Channel is produced and operated by FOX SPORTS Australia Pty Limited (Fox Sports) and is provided to Foxtel Cable Television Pty Limited (Foxtel), the licensee, for broadcast.
The purpose of this letter is to provide the ACMA with written submissions on compliance with paragraph 10(1)(a) of Schedule 2 of the Broadcasting Services Act 1992 (Cth) (BSA) for the ACMA’s consideration in its investigation into the broadcast of the Event and we thank the ACMA for the opportunity to do so.
Event 
The Event was a motorsports racing series held in New Zealand and was comprised of six rounds of motor racing events between October 2025 – March 2026. The round which is the subject of the ACMA’s current investigation was the NAPA 70th New Zealand Grand Prix, held at Highlands Motorsport Park on 30 January – 1 February 2026. 
The Event included race categories such as the Castrol Toyota Formula Regional Oceania Trophy, Bridgestone GR86 Championship, Summerset GT New Zealand, SP Tools TA2 NZ Championship and Nexen Tyre Mazda Racing Super Series. 
In addition, the Event featured a race in the historical Formula Atlantic category, an iconic open-wheel racing category that ran purpose-built cars from the 1970s to the mid-1990s (2026 Formula Atlantic). The cars that competed in the 2026 Formula Atlantic were historic vehicles which raced in the New Zealand Grand Prix between 1977 and 1993. Now celebrated in historic racing, the category features former high profile drivers and new talent. For the Event, the winner of the 2026 Formula Atlantic was to be awarded the Tim Miles Memorial Trophy, a special honour commemorating the life and legacy of one of Australia and New Zealand’s most influential motorsport figures, Tim Miles.
Formula Atlantic Swift DB4 Car 
One of the cars which raced in the 2026 Formula Atlantic was the Formula Atlantic Swift DB4 (Car). This Car was driven by former Formula One driver Jos Verstappen in New Zealand during the early 1990s as part of the national Formula Atlantic series. This Car was purchased by Tim Miles in 2024 and he raced it in the 2024/2025 Next Gen Series. 
Following Mr Miles’ tragic death in 2025, his former teammate, Jaxon Evans, agreed to race the Car in the 2026 Formula Atlantic as a way of honouring his late friend and mentor. Mr Miles and Mr Evans raced together as Porsche Carrera Cup teammates at McElrea Racing and were co-drivers in the Australian GT (now GT World Challenge Australia). 
An image of the Car is set out in Annexure 1. As can be seen, the Car contained 3 non-prominent references to Marlboro, which were all historical livery references that were present on the Car in 1992.
Tobacco Advertisement 
Paragraph 10(1)(a) of Schedule 2 of the BSA provides as follows: 
(1) Each subscription television broadcasting licence is subject to the following conditions: 
(a) the licensee will not, in contravention of the Public Health (Tobacco and Other Products) Act 2023, broadcast a tobacco advertisement or an e-cigarette advertisement within the meaning of that Act;
Foxtel submits that it complied with paragraph 10(1)(a) of Schedule 2 of the BSA when the Program was broadcast on the Channel, as the Program did not contain a ‘tobacco advertisement’ within the meaning of Sections 19(1) and 20 of the Public Health (Tobacco and Other Products) Act 2023 (Cth) (PH TOP Act). 
Section 20(1) of the PH TOP Act states that a ‘tobacco advertisement’ means any form of communication that promotes, or is likely to promote (whether directly or indirectly) (i) smoking or (ii) a regulated tobacco item. Additionally, Section 20(4) states that material that is or contains a trade mark that is registered under the Trade Marks Act 1995 (Cth), in respect of goods that are or include regulated tobacco items, is ‘presumed to promote smoking, or a regulated tobacco item or the use of such an item unless the contrary is proved’. 
Foxtel submits that the presence of historical Marlboro livery on the Car cannot, and should not, be viewed as either promoting smoking or using a Trade Mark in trade or commerce to promote smoking in 2026. To hold that the mere presence of a Trade Mark is promotional, irrespective of context, would conflate visibility with function and disregard the requirement of an active and intentional promotional purpose. 
Foxtel submits that a Trade Mark functions as a promotional tool when it is deployed in trade or commerce to distinguish goods or services and to influence consumer behaviour. That is its purpose when used as a trade mark. The Marlboro livery on the Car is not functioning in that capacity. The livery was first affixed in or prior to 1992 as part of a sponsorship arrangement that ceased decades ago. There is no current or subsisting commercial relationship between Philip Morris International (the owner of Marlboro) or any tobacco manufacturer and the vehicle owner, the Event organiser, or Foxtel. 
Even accepting that a Trade Mark may carry residual brand recognition, the context in which it appears is determinative of whether it is functioning as a promotion. 
The Marlboro livery is an integral and inseparable part of the Car's identity as a historic racing vehicle, and is retained solely as an artefact of the Car's provenance and racing heritage. The purpose of its inclusion in the 2026 Formula Atlantic was to celebrate motorsport heritage, not to advertise tobacco. Without any contemporaneous commercial arrangement, the presence of the livery is incidental to the Car's participation as a historic racing vehicle, not a promotional vehicle for tobacco advertising - nor does it amount to use as a Trade Mark in trade and commerce in 2026.
Further, as the ACMA would recall, in 2021 the Department of Health released a circular for historic motorsport vehicle liveries – accessible here. As the circular states: 
“Generally, where tobacco advertising liveries are applied to replica or tribute vehicles prior to the commencement of the Act on 24 December 1992, or applied pursuant to a contract which was entered into before the commencement of the Act, are likely to qualify as an exemption under the Act.
 … 
In respect to the maintenance of existing tobacco sponsorship liveries on original historic race vehicles, the Department considers refurbishing or reapplying livery for restoration purpose is likely to qualify as an exception under the Act.” 
While the circular was issued in respect of potential non-compliance with the Tobacco Advertising Prohibition Act 1992 (Cth) (TAP Act) – which has since been repealed and effectively replaced by the PH TOP Act – the provisions of the TAP Act regarding what constitutes a tobacco advertisement (Section 9(1)), have, in intent, carried over into Section 19(1) of the PH TOP Act.
 Given that the relevant legislation and the real-life situations the circular sought to clarify and provide guidance on have effectively continued (despite the change in laws), there is no public policy rationale or reasonable basis for deeming the circular as inapplicable to the determination of whether historic motorsport vehicle liveries constitute tobacco advertising. Any change to the contrary would be an impractical departure from public policy on this issue – a policy which persists in respect of sport broadcasts, notwithstanding the change of legislation in 2024. Therefore, Foxtel maintains that the historical livery is not a tobacco advertisement for the purpose of the PH TOP Act. 
Section 27 of the PH TOP Act 
In the event that the ACMA considers that the Program contained a ‘tobacco advertisement’, Foxtel submits that this was permitted under section 27 of the PH TOP Act given that the communication of the Program was made in the genuine purpose of the public interest. 
As noted above, the purpose of including the Car in the 2026 Formula Atlantic (which was featured in the Program) was to honour and pay tribute to the owner of the Car – a well-regarded public figure in Australasian motorsports who tragically died in an accident in 2025.
As well as Tim Miles’ achievements as a competitor on motorsports circuits, Mr Miles was an incredibly astute businessman who was a founding member of Supercars team Tasman Motorsport and a co owner of the hugely successful Triple Eight Race Engineering Supercars motor racing team. Mr Miles was also publicly known for twice brokering the sale of the Supercars business, once in 2011 and again in 2021. A life-long devotee to the growth and development of motorsports in Australia, he was renowned for his support and contributions to motorsports over 35 years. 
His untimely death, following a road accident in Sydney where his bicycle was struck by a bus, was acknowledged publicly by his family, key industry figures and organisations, including Supercars. 
For these reasons, there was naturally considerable public interest in and support for the inclusion of his Car, along with its historical livery, in the 2026 Formula Atlantic as part of the Program transmitted by Foxtel. As mentioned above, the Car was driven by Mr Miles’ former team-mate, creating a sense of gravity and weight of occasion that warranted its broadcast. 
Foxtel maintains that the communication of the Program was clearly made in the genuine purpose of the public interest and, as such, the inclusion of historical livery for Marlboro on his Car did not constitute a tobacco advertisement and Foxtel is therefore entitled to rely on the exception under Section 27 of the PH TOP Act. 
Section 19(5) – Recklessness 
If the ACMA determines that Foxtel cannot rely on the exception under Section 27 of the PH TOP Act, Foxtel further submits that it did not act with the requisite recklessness as a fault element under Section 19(5) of the PH TOP Act in order to be found in breach of section 19(1) of the PH TOP Act. 
The transmission of the Program by Foxtel was on a live basis and Foxtel had no ability to edit or modify the contents of the live transmission. Foxtel was not aware that there was a substantial risk of an offence being committed by transmitting the Program because it had no knowledge of the historical livery which was included on the Car. As far as Foxtel is now aware, the incidence of historical livery on the Car was the only incidence of tobacco-related livery in the Program and this placement could not be considered prominent given its incidental nature relative to the overall subject matter being broadcast and the fleeting visibility of the livery on the Car as it raced on the track. In these circumstances, Foxtel’s transmission of the Program was not made with, and Foxtel did not act with, the degree of recklessness which is required to establish a fault element under Section 19(1)(b) of the PH TOP Act.
Final comments 
For the reasons set out above, we submit that: 1. 2. 3. The Program did not constitute a ‘tobacco advertisement’ within the meaning of Section 20 of the PH TOP Act. Any tobacco advertisement was permitted by Section 27 of the PH TOP Act as communication of the Program was clearly in the genuine purpose of the public interest. Foxtel did not contravene the PH TOP Act because it did not act with the requisite recklessness to breach Section 19(1) of the PH TOP Act. 
[…]


Licensee submission to the ACMA dated 29 July 2026
[…] As we understand it, the ACMA has commenced an investigation into Foxtel’s broadcast of a motorsports racing event on 31 January 2026, being the Saturday of the “70th New Zealand Grand Prix” which took place at Highlands Motorsport Park (the Event). The Event included a Formula Atlantic race involving vintage cars, one of which purportedly included tobacco-related imagery (the Atlantic Race).
We understand that, in broadcasting coverage of the Event and the Atlantic Race, the ACMA considers that Foxtel has broadcast a tobacco advertisement in contravention of the Public Health (Tobacco and Other Products) Act 2023 (Cth) (the Public Health Act) and, accordingly, that Foxtel has contravened paragraph 10(1)(a) of Schedule 2 to the Broadcasting Services Act 1992 (Cth) (BSA).
As detailed below:
(a) Foxtel does not consider that it has broadcast a tobacco advertisement within the meaning of s 20 of the Public Health Act. Foxtel’s position is that the ACMA has interpreted the definition of “tobacco advertisement” too widely and in a manner inconsistent with both the Public Health Act and public policy;
(b) even if a tobacco advertisement were broadcast by Foxtel, which is not admitted, Foxtel did not contravene the Public Health Act by reason of the exception in s 27 of the Public Health Act. That is:
(c) to the extent that a tobacco advertisement was broadcast, it constituted a communication made for a genuine purpose in the public interest. In any event, applying the restrictions under the Public Health Act to the broadcast the subject of the Report is inconsistent with the rationale underlying the new exceptions introduced by the Public Health Act and would have a chilling effect on the broadcast of sporting events in Australia going forward.
Foxtel greatly appreciates the ACMA providing it with an opportunity to comment on the Report.
The broadcast does not constitute a tobacco advertisement
Section 20(1) of the Public Health Act defines a tobacco advertisement as follows:
A tobacco advertisement means any form of communication, recommendation or action that promotes, or is likely to promote, the following (whether directly or indirectly):
(a) smoking;
(b) a regulated tobacco item or the use of such an item.
As a preliminary matter, it is necessary to consider the form of “communication” which is said to constitute the tobacco advertisement (there being no suggestion that Foxtel is responsible for any “recommendation or action”). In this case, the communication was the broadcast of the Event, and/or the Atlantic Race.
“Promote” and “promotes” are not defined in the Public Health Act, with the exception of various rebuttable presumptions listed in s 20(4). It is therefore necessary to have regard to the ordinary meaning of those words, as well as the words when viewed in context of previous tobacco legislation.
The Macquarie Dictionary relevantly defines promote as “to further the growth, development, progress, etc., of; encourage.” The natural and ordinary meaning of the word “promote” therefore requires more than merely bringing something to the attention of the public. For a communication to “promote” something, the relevant material must advance or encourage the subject matter of the communication.
To this end, we also note that the precursor to the Public Health Act, being the Tobacco Advertising Prohibition Act 1992 (Cth) (TAP Act), included a different and much broader definition of “tobacco advertisement”. Under the TAP Act, a tobacco advertisement constituted any material that “gives publicity to, or otherwise promotes or is intended to promote” (emphasis added) smoking or tobacco products.
The omission of the phrase “gives publicity to” is important. The TAP Act included a distinction between material which gave publicity to tobacco-related imagery and material which promoted smoking or the use of tobacco products. It is uncontroversial that the threshold for promotion is higher than the threshold for mere publicity.
In Foxtel’s submission, giving publicity to a subject matter may capture instances where the matter is simply placed before, or brought to the attention of, the public. Giving publicity to matter does not necessarily involve any form of endorsement, encouragement or persuasion concerning the material being advertised. For example, a broadcast depicting a Marlboro-branded vehicle during a motorsport race may feasibly give publicity to that brand merely because viewers can see the branding.
By comparison, promoting a subject matter connotes advancement or encouragement of the cause or subject which is featured. In ordinary usage, promoting a product means advancing, advocating for, encouraging the use of or increasing the demand for the product. Promotion necessarily has a deliberate and purposive or persuasive character which is directed towards enhancing sales, reputation or consumption of a product or service. In our submission, promotion must involve active references to a subject matter such that a viewer is called to engage with the subject in a meaningful way beyond mere recognition.
It is therefore notable that the Public Health Act removed reference to “gives publicity to” in the definition of a tobacco advertisement. This omission can be presumed to be intentional and must have some work to do in consideration of the ordinary meaning of “promote”. It is Foxtel’s submission that merely giving publicity to tobacco-related imagery through the broadcast of the Event is not sufficient to engage the relevant prohibition under the Public Health Act.
In this case, the fact that aspects of tobacco branding were visible on the livery of one vehicle during one event of a day’s racing coverage does not mean that branding was being promoted. The broadcast did not encourage or advance the sale of Marlboro or Peter Jackson products, nor did it advocate for those brands or products. The broadcast was merely the covering of a motorsports event featuring heritage racing vehicles. Specifically, the broadcast covered a motor race featuring a commemorative tribute vehicle being driven to commemorate a significant figure in Australian motorsport following his death in 2025.
The broadcast was not created with the intention of promoting tobacco products or smoking, nor could it reasonably be said to have had that effect. The communication was a motorsport broadcast commemorating the life and achievements of Tim Miles, with the tobacco branding forming one part of a historical vehicle. It would be wholly unreasonable and inconsistent with both the policy of the Public Health Act and the context of the Public Health Act (in particular the removal of the words “gives publicity to”) to categorise the broadcast of the Atlantic Race as a tobacco advertisement.
The tobacco branding displayed on the vehicle was merely incidental to the broadcast of the Atlantic Race. The tobacco branding formed only a minor part of the heritage vehicle’s historic presentation. During the race itself, the branding is largely unrecognisable. Instead, the predominant red and white “Phillips Car Systems” branding on the side of the car is the most prominent brand able to be seen.
The intention of displaying the vehicle during the Atlantic Race was to show the vehicle driven by Tim Miles as a commemoration. The broadcast of the Atlantic Race did no more than depict footage of the vehicle in its accurate and authentic historical condition as it performed during the race. There are no specific close up shots of the branding by itself and there are no mentions of the branding during the call of the race. There was no promotional purpose to the broadcast whatsoever, nor would an ordinary reasonable viewer perceive the broadcast as a promotion for tobacco products. The tobacco branding shown in the context of the broadcast of the Event and the Atlantic Race would objectively be understood as a historical feature of the heritage vehicle, not a promotional message about tobacco products or smoking. The “slow-motion replays” and “close-up” shots referred to in the Report arose solely because the heritage vehicle won the Atlantic Race. Such replays and close-ups of the winning vehicle and driver are a standard and expected feature of motorsports broadcasting. Accordingly, they are not properly to be construed as replays or close-ups of any tobacco branding, rather, they are standard production techniques used to capture the race winner. The appearance of tobacco branding in such footage is purely incidental to, and inseparable from, the standard broadcast coverage of the race winner and cannot convert an otherwise legitimate motorsport broadcast into a tobacco advertisement, nor could it reasonably be perceived as promoting tobacco products.
For completeness, we note the rebuttable presumption in s 20(4) of the Public Health Act. Section 20(4) does not create an irrebuttable rule – where the facts demonstrate that the material does not promote smoking or tobacco products, the presumption is displaced. This is clearly the case here. In the broadcast of the Event and the Atlantic Race, the relevant logos did not appear in a commercial, on a billboard, in a sponsorship announcement or any other form of advertising material. The logos appeared solely on a heritage race vehicle competing in a heritage racing event in its historically authentic form. The display of the tobacco branding did not have the character of a marketing message and was displayed in the context of remembrance and commemoration for a deceased racing driver. The commemorative purpose of the broadcast is fundamentally inconsistent with any suggestion that the communication promoted smoking or the use of tobacco products. The fact that the Parliament has opted to phrase s 20(4) as a rebuttable presumption is itself a recognition of the fact that tobacco branding may appear in contexts that are not promotional – the broadcast of the Event and the Atlantic Race is such a context. It is clear that the surrounding circumstances of the broadcast in this case overwhelmingly displace the presumption in s 20(4).
The Atlantic Race and the Event generally also took place entirely in New Zealand, being another country that has very strict tobacco advertising laws that appear somewhat analogous to Australia’s laws. To the best of Foxtel’s knowledge, there was nothing prohibiting the broadcast of the Event in New Zealand, nor has the coverage of the Event been investigated for non-compliance with New Zealand tobacco advertising laws. Foxtel did no more than broadcast coverage of an Event that was conducted fully in accordance with applicable local laws and with no intended or actual promotion of any tobacco branding. This constitutes a further significant factor displacing the rebuttable presumption.
We also note that the Addendum to the Explanatory Memorandum for the Public Health (Tobacco and Other Products) Bill 2023 (Cth) (the Addendum) makes reference to an example of advertising that would fall within s 20(4)(c) of the Public Health Act, being the adoption of a logo that is “evocative of a trade mark that is or has been associated with regulated tobacco items.” Importantly, the Addendum states that s 20(4)(c) was “included with the intention of addressing attempts to subvert advertising prohibitions” and describes the “Mission Winnow” example as “an attempt to flout laws and rules banning tobacco advertising by utilising logos that are evocative of tobacco trade marks.” The “Mission Winnow” branding referred to in this Addendum was deliberately adopted as a new logo on a car that was actively competing in an apparent attempt to circumvent the restrictions in tobacco advertising laws. This is not the case in the Foxtel broadcast. In fact, quite the contrary – the branding on the heritage vehicle was applied many years ago at a time when such sponsorship was not only permitted but was commonplace. The heritage vehicle was not entered into the race in an attempt to promote tobacco products or to circumvent existing restrictions but was rather entered into the Atlantic Race in its historical form as a commemoration for a deceased motorsports personality. This distinction goes to the heart of the 'mischief' identified in the Addendum: the rebuttable presumption was intended to capture instances of circumvention of the ban through evocative rebranding of ongoing sponsorships, not the incidental appearance of accurate period livery in the course of broadcasting or recording a historical motorsport vehicle or event. In Foxtel’s submission, the distinction between the example and Foxtel’s broadcast is sufficient to rebut the presumption.
The Addendum also contemplates that "a person might seek to rebut the presumption that the logo or trade mark is promoting a tobacco product by providing information about the development of the design or insignia used." This is precisely the situation at hand: the historical provenance of the branding on the heritage vehicle - applied decades ago when such sponsorship was lawful and commonplace - provides exactly the kind of contextual information the Addendum contemplates as capable of rebutting the presumption. Further, the Addendum explains that the presumption "reflects the inherently promotional nature of these items." Where, in the context of Foxtel’s broadcast of the Event, the branding is not inherently promotional in context - being authentic period livery on a heritage vehicle displayed for commemorative purposes - the very rationale for the presumption does not apply.
In Foxtel's submission, these factors, together with the clear distinction between deliberate circumvention and incidental historical display, clearly rebut the presumption. To apply the presumption in these circumstances would extend it well beyond its intended legislative purpose, as outlined in the Addendum.
Finally, the Report refers to the fact that the ACMA’s investigation was instigated following “a complaint”. We confirm that Foxtel did not receive any complaints from viewers regarding the broadcast. The absence of complaints is further evidence capable of rebutting the presumption.
As such, Foxtel submits that there is no basis at law or in policy which supports the characterisation of the tobacco branding which is visible during its coverage of the Atlantic Race as a tobacco advertisement.
Section 27 – Exception for public interest communications
Section 27 of the Public Health Act provides as follows:
None of the following constitutes a tobacco advertisement:
(a) the performance, exhibition or distribution, in good faith, of an artistic work;
(b) a communication to the extent the communication is made for any genuine academic, educational or scientific purpose or any other genuine purpose in the public interest.
Even if the ACMA considers that the broadcast of the Atlantic Race constituted the broadcast of a tobacco advertisement, which Foxtel strongly disputes, Foxtel would be able to rely on the exception set out in s 27 of the Public Health Act.
We note that Foxtel has previously made submissions regarding this exception. We also note that the ACMA has referenced the application of this exception in the Report. Notwithstanding, we think it prudent to make further submissions regarding s 27 and to explain why, in Foxtel’s view, the reasoning provided by the ACMA in the Report is insufficient to displace the application of the exception.
The Event and the Atlantic Race
As noted above, the relevant communication to be considered is the broadcast of the Event, and/or the Atlantic Race.
The broadcast of the Event as a whole was made clearly in the public interest by allowing Australian motor sport fans to access live coverage of a racing event of international significance, being the Saturday race day of the 70th New Zealand Grand Prix.
The public interest in sporting events in Australia has been judicially recognised. For example, the Supreme Court of Victoria has noted:
[22] … I doubt whether this could be viewed as truly being public interest litigation, but I cannot say there is not some aspect of public interest. Although sport is not regarded as charitable in the eyes of the law because there is no altruistic dimension, sport is beneficial to the public. Australian football has a substantial following and goodwill, and is a major contributor to the Australian economy and social structure.[footnoteRef:7] [7:  Fitzroy Football Club Ltd v Brisbane Bears-Fitzroy Football Club Ltd [2010] VSC 180] 

Motorsport has a longstanding and substantial place in this Australian sporting culture. Events such as the Australian Grand Prix, the Bathurst 1000 and Supercars Championship attract large audiences and form part of Australia's national sporting calendar. The Australian motorsport community comprises hundreds of thousands of participants and supporters across professional, amateur and grassroots levels. Motorsport organisations reportedly represent more than 335,000 active participants, over 1,000 affiliated clubs and hundreds of racing venues throughout Australia.[footnoteRef:8] Access to sporting broadcasts, including of international events, enables members of the public who cannot attend events in person to participate in a shared national experience. [8:  According to The Australian Motorsport Council, the representative body of Australia’s peak national motorsport regulatory
bodies. See https://www.australianmotorsportcouncil.com.au/.] 

The public interest in motorsports is also well recognised by the inclusion on the anti-siphoning list of the races in the Australian Grand Prix, the MotoGP World Championship and the Bathurst 1000 Supercars Championship.[footnoteRef:9] Inclusion on the list indicates a legislative intention that the broadcast of those events should be widely available to Australian viewers. Whilst not attracting equivalent heights of publicity and audience numbers, the New Zealand Grand Prix is nevertheless an important part of the international motorsport calendar in the same regard. [9:  Broadcasting Services (Anti-Siphoning List) Instrument 2024 (Cth).] 

The broadcast of motorsports also performs an important educational function in the public interest. They expose audiences to sporting pathways, encourage participation in local clubs and showcase opportunities for young people, volunteers, officials and technical professionals.
Motorsport combines athletic skill with engineering, mechanics, strategy and safety management. Broadcast coverage provides visibility to these disciplines and encourages participation at grassroots and community levels. The broadcast of motorsport also promotes and demonstrates engineering excellence and technological development. Historically, developments in braking, tyres and crash protection systems, aerodynamics and vehicle safety have migrated from motorsport into consumer vehicles. Public broadcasting allows these technological developments to be communicated to the broader community and serves a broader educative function.
As part of the Event, the broadcast of the Atlantic Race was made for a similarly genuine public interest purpose. The Atlantic Race was an especially important race in the Event schedule. It concerned the life and legacy of legendary driver Tim Miles and had the purpose and character of commemorating and paying tribute to Mr Miles, who made a significant contribution to Australian motorsport, and is a well-known figure of Australian motorsports more broadly. Mr Miles was born in New Zealand but spent much of his working life in Australia. He was tragically killed in a road cycling accident in 2025. In its eulogy, Australia’s Supercars website said of Miles:
Tim was an extraordinary figure in Australian motorsport — not just for his work behind the wheel, but for the immense influence he had off the track across more than two decades.
As a corporate advisor and former team owner, Tim played a pivotal role in shaping the future of the sport. Through his company, Miles Advisory Partners, he was instrumental in the sale of Supercars to Archer Capital in 2011 — a landmark transaction that helped transform the championship into the powerhouse it is today.4[footnoteRef:10] [10:  https://www.supercars.com/news/vale-tim-miles-supercars-news-2025] 

One of the vehicles participating in the Atlantic Race was the vehicle previously driven by Tim Miles. The inclusion of vision of the vehicle during the race and at the end of the race as its winning driver exits the vehicle, was an integral part of the Atlantic Race broadcast. The Atlantic Race could not have been broadcast without the inclusion of such vision. The only alternative was for Foxtel’s screens to go “dark” for the duration of the Atlantic Race and therefore deprive its Australian audience of the opportunity to view an event of public interest. To this end, the suggestion in the Report that “the inclusion of the tobacco branding in the race and broadcast was not necessary to achieve the commemorative purpose” is misplaced; displaying the vehicle as it had been driven by Mr Miles was the entire purpose of the commemoration. The fact that the vehicle, being a heritage vehicle, contained tobacco branding was merely a historical fact. Having regard to the date on which Mr Miles purchased the vehicle is entirely irrelevant to the assessment that needs to be conducted under the Public Health Act in determining whether or not the relevant communication contained a tobacco advertisement.
Once it is accepted that Foxtel’s broadcast of the Event and/or the Atlantic Race was a communication made for a genuine purpose in the public interest, the exception under s 27 of the Public Health Act is successfully engaged. It is not to the point, and it would lead to error, for the ACMA to then perform a balancing exercise between the public interest in the event being broadcast and the public interest in the context of combatting the health and other costs of smoking in Australia. Whilst such a balancing exercise is required for the purposes of considering the exception in s 28 of the Public Health Act, it does not and cannot arise for the purpose of applying s 27.
Further, the drafting of s 27 is deliberately broad. Parliament did not confine the exception to certain types of communications but intended to cover any communication with a genuine public interest purpose. The use of this language suggests that Parliament contemplated that a wide range of communications that may incidentally contain tobacco branding could be caught by this exception where the purpose of that communication was in the public interest. The relevant inquiry is therefore the purpose of the communication. The ACMA’s reference in the Report to assessing the purpose of the communication by reference to the objects of the Public Health Act is therefore wholly irrelevant and, as noted above, represents a legally incorrect application of the exception.
The only relevant inquiry is the purpose of the communication. Here, the purpose of the communication was to broadcast sporting and cultural matters, to provide coverage of a significant motorsport event, to promote the proud history of Australian and New Zealand motorsport and as part of those matters, to commemorate the life and legacy of Tim Miles - a figure of considerable significance in Australian motorsport whose passing attracted widespread public attention. Each of those purposes is unquestionably a genuine public interest purpose, and the s 27 exception is therefore engaged. And whilst it is impermissible to engage in any balancing of competing public interests, it is nevertheless worth noting that the display of tobacco branding was purely incidental to those genuine public interest purposes and formed no part of the purpose of the communication.
Additional public policy considerations
Finally, Foxtel submits with concern that the ACMA’s interpretation as expressed in the Report would be contrary to public policy.
As a starting point, it is important to note (as the ACMA is aware) that Parliament removed exceptions relating to accidental or incidental publication of tobacco advertisements from the Public Health Act. However, Foxtel submits that it would be incorrect of the ACMA to assume that Parliament has therefore ‘watered down’ protections for broadcasters, or that the scenarios that previously fell within these exceptions are no longer exempt.
In fact, the contrary is the case. While Parliament has removed the accidental or incidental publication exception, this exception has been replaced with broad journalism, artistic-expression and public-interest communication exceptions, together with the telling removal of the words “gives publicity to” in the definition of Tobacco Advertisement. These provisions are materially broader in scope than the previous accidental or incidental communication exception. The new exceptions are also directed to the purpose of the communication rather than the mere fact of whether the relevant material is visible to the public.
These exceptions should not be deprived of practical operation. Section 27 expressly preserves communications made for genuine public interest purposes. Historical sporting broadcasts, or reporting featuring archival footage or heritage vehicles, fall squarely within the operation of this provision, and the ACMA concluding otherwise would significantly reduce the practical operation of the exception (and the new purpose-directed exceptions generally).

Further, Parliament cannot be taken to have intended to suppress the broadcast of historical sporting content absent clear language. The approach adopted by the ACMA could have potentially far-reaching consequences for the broadcast of sporting content in Australia. On the ACMA’s construction, any broadcast of historical sporting content which happens to contain tobacco branding is likely to constitute a prohibited tobacco advertisement regardless of the purpose of the broadcast even in the absence of any promotional effectiveness or intent. Such an approach would effectively censor the communication of Australia’s sporting and cultural history and would have an impermissible chilling effect on the broadcast of sporting content in Australia.
By this interpretation, broadcasters would be compelled either to refrain from broadcasting historical content altogether - depriving Australian audiences of access to their own sporting history - or to digitally alter or obscure historical footage in a manner that would be both practically burdensome and fundamentally at odds with principles of historical accuracy. Such an outcome that would amount to the wholesale sanitisation of Australia's sporting heritage, would significantly burden freedom of communication on matters of public interest, and cannot have been intended by Parliament. For instance, applying the rationale adopted by the ACMA in the Report, the following communications would potentially be at risk of needing to either be removed from archival databases/on demand services or prohibited from being broadcast going forward:
· broadcasts of historic motorsports races, including Formula One races, Bathurst and Supercars archival footage;
· broadcasts of historic cricket and rugby matches;
· broadcasts of sporting documentaries and commemorative features;
· archival news broadcasts and heritage programming;
· tributes to deceased drivers, athletes and other sporting figures;
· clips, analysis, commentary or other shows produced using any footage, or a compilation of footage, referred to in the preceding dot points.
The chilling effect of the ACMA's approach extends beyond archival content. Broadcasters of live sporting events featuring heritage vehicles, historic competitions, or commemorative tributes would face an impossible choice: either decline to broadcast events of genuine public interest, or risk regulatory sanction for the incidental appearance of historical branding over which they have no control. This uncertainty would inevitably lead to self-censorship by broadcasters, depriving Australian audiences of access to legitimate sporting and cultural content. Such an outcome is wholly disproportionate to the public health objectives of the legislation and would represent a significant and unjustified incursion into freedom of communication on matters of public interest.
The removal of this type of content cannot be contemplated by the prohibitions introduced under the Public Health Act. Simply put, the Public Health Act should not be construed as to require historical revisionism, either in relation to the display of archival footage or the broadcast of contemporary live footage featuring heritage vehicles. It is a practical reality that tobacco sponsorship was for many decades a prominent and lawful feature of motorsports and other elite sporting competitions. The communication of sporting history necessarily involves the communication of this historical fact. It is for this exact reason that the Parliament has chosen to include the exception in s 27 of the Public Health Act. The Public Health Act does not prohibit these types of communications in circumstances where there is no promotional character to the communications. Foxtel's broadcast of the Event falls squarely within this principle: the communication was made for a genuine public interest purpose, the tobacco branding was purely incidental to the commemorative broadcast, and there was no promotional intent or effect. To characterise such a broadcast as a prohibited tobacco advertisement would be inconsistent with both the text and purpose of the legislation.
The underlying policy intent of the Public Health Act is to reduce tobacco consumption and smoking uptake in Australia. There is little realistic prospect that a commemorative motorsport broadcast merely depicting a heritage vehicle which featured tobacco branding on its livery and without any other promotional references would influence consumers to commence smoking or purchase tobacco products. The broadcast neither encouraged nor was capable of encouraging such behaviour. For this reason, the Public Health Act is directed at communications that deliberately promote tobacco products, not the incidental and unavoidable appearance of historical branding in legitimate sporting broadcasts - particularly commemorative broadcasts made for a genuine public interest purpose. Foxtel’s broadcast of the Event falls squarely outside the former category and, accordingly, no breach of the Public Health Act or the BSA is capable of being established.
[…]
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