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Type of activity Part 7B — National Self-Exclusion Register

Final Findings 1 contravention of subsection 61LA(4) [Sending regulated electronic
messages to registered individuals — recklessness of provider]

Background

1. On 30 January 2025, the ACMA commenced an investigation into Topbet’s
compliance with the Interactive Gambling Act 2001 (IGA) following the ACMA
receiving a consumer complaint on 1 November 2024.

2. On 30 January 2025, the ACMA invited Topbet to provide a submission in response to
the ACMA’s investigation.

3. Topbet made 2 submissions:
> 12 February 2025 (Submission 1); and
> 13 February 2025 (Submission 2).

4. The ACMA'’s findings are based on:
> Submissions 1 and 2; and

> records extracted from the NSER by the ACMA which record when the affected
customer was a registered individual.

5. The reasons for the ACMA’s findings, including the key elements which establish the
contraventions are set out below.

Relevant legislative provisions

6. Obligations related to the NSER are set out in Part 7B of the IGA. The provisions
relevant to this investigation are provided at Attachment A. Unless otherwise
specified all references to provisions within legislation in the report are a reference to
provisions within the IGA.
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Reason for Findings

Finding — Breach: Regulated electronic messages must not be sent to an electronic
address of a registered individual — recklessness of provider (subsection 61LA(4))

Requlatory obligation

7. Subsection 61LA(4) of the IGA, which is a civil penalty provision, provides that an
IWP must not send, or cause to be sent, a regulated electronic message to an
electronic address if:

a) the electronic address is an electronic address of a registered individual; and

b) the person is reckless as to the fact that the electronic address is an electronic
address of the registered individual.

8. Aregulated electronic message is defined (section 61GF) as an electronic message
where, having regard to:
a) the content of the message; and
b) the way in which the message is presented; and

c) the content that can be located using the links, telephone numbers or contact
information (if any) set out in the message;

it would be concluded that the purpose, or one of the purposes, of the message is:
d) to offer to provide licensed interactive wagering services; or
e) to advertise or promote licensed interactive wagering services; or

f) to advertise or promote a provider, or prospective provider, of licensed
interactive wagering services.

Is Topbet a licensed interactive wagering service provider for the purposes of the IGA?

9. Topbet is licensed by the Greyhound Welfare and Integrity Commission and
authorised by Liquor & Gaming NSW to provide licensed interactive wagering
services in Australia. For this reason, Topbet is also included on the ACMA'’s
Register of IWPs maintained under section 68 of the IGA."

10. As such, Topbet is an IWP for the purposes of the IGA, and the obligations under
Part 7B apply.

Did Topbet send, or cause to be sent, electronic messages?

11. In Submissions 1 and 2, Topbet confirmed that it sent, or caused to be sent, an
electronic message to the complainant at 11:17am (AEDT) on 1 November 2025.
Topbet provided details of the message it sent, including the date, time, recipient and
content.

12. Section 61GE of the IGA defines an electronic message as a message sent:
a) using:
i) aninternet carriage service; or
ii) any other listed carriage services, and

b) to an electronic address in connection with:

' This register is available on the ACMA'’s website: https://www.acma.gov.au/check-if-gambling-
operator-leqal.
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i) an email account; or

i) an instant messaging account; or
iii) a telephone account; or

iv) a similar account.

Note: Email addresses and telephone numbers are examples of electronic addresses.

13. Email messages are messages sent using an internet carriage service to an email
address in connection with an email account. The ACMA has found that email that
was sent by Topbet on 1 November 2024 is an electronic message under
subparagraphs 61GE(1)(a)(i) and (b)(i).

Was the message a reqgulated electronic message?

14. ‘Regulated electronic message’ is defined in section 61GF (see paragraph 8 above).

15. The email sent by Topbet (see Attachment B) was titled “Topbet Specials!”. The
email contained information about promotions from Topbet for the Melbourne Cup
and links to Topbet’s website.

16. The ACMA found that the email is a regulated electronic message as the purpose of
the message, or one of the purposes, was to advertise or promote licensed
interactive wagering services to the complainant.

Was the requlated electronic message sent to an electronic address of a reqistered
individual?

17. Submission 2 from Topbet displays the electronic address to which the regulated
electronic message was sent. NSER records confirm that the complainant became a
registered individual at 2:17am (AEDT) on 31 October 2024 and was a registered
individual at the time the email was sent on 1 November 2024.

18. The ACMA'’s finding is that the electronic address was the electronic address of the
registered individual because the electronic address was listed in the individual’'s
NSER entry and was the address to which Topbet sent the regulated electronic
message.

Did Topbet know the electronic address belonged to a registered individual or was it
reckless to this fact?

19. Subsection 61LA(2) provides that an IWP must not send, or cause to be sent, a
regulated electronic message to an electronic address that is known by the provider to
be an electronic address of a registered individual.

20. Subsection 61LA(4) is a civil penalty provision, which prohibits IWPs from sending, or
causing to be sent, regulated electronic messages where the IWP is reckless to the
fact that the electronic address is an electronic address of the registered individual.

21. Subsection 61LA(5) sets out the relevant test for recklessness:

For the purposes of subsection (4), a person is reckless as to the fact mentioned
in paragraph (b) of that subsection if:

(a) the person is aware of a substantial risk that the fact exists; and

(b) having regard to the circumstances known to the person, it is unjustifiable
to take the risk.

22. In Submission 1 Topbet notes it first had knowledge the electronic address belonged
to a registered individual at 12:53pm (AEDT) on 1st November 2024. This was around
90 minutes after the email was sent at 11:17am (AEDT) the same day.
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Records from the NSER show Topbet last made a request of the NSER to determine if
the complainant was a registered individual at 1:53am (AEDT) on 31 October 2024 —
before the complainant became a registered individual. Topbet did not attempt to
confirm whether the complainant was a registered individual between this time and
when the email was sent at 11:17am on 1 November 2024.

The ACMA is of the view that Topbet did not have knowledge the electronic address of
the complainant belonged to a registered individual at the time of sending the email.
Therefore, Topbet’'s compliance with subsection 61LA(4) has been considered.

The NSER was established to provide a one-stop process for consumers to exclude
themselves from all IWPs. Consumers registered with the service have a reasonable
expectation that by registering, IWPs will comply with their legal obligations to not
open wagering accounts, provide wagering services, or market to them.

Topbet is a licensed IWP that operates in a regulated environment that requires it to
put in place robust consumer protection measures under relevant Commonwealth,
State and Territory law to protect its users, including the IGA.

Topbet was aware of the substantial risk that an electronic address could belong to a
registered individual from when the NSER launched on 21 August 2023, as its
customers were able to become registered individuals at any time from this date.
Topbet’s awareness of this risk was demonstrated by:

> The ACMA emailed Topbet, upon Topbet becoming licensed to provide interactive
wagering services, on 2 January 2024 to advise it of its obligations under the IGA
including that regulated electronic messages must not be sent to registered
individuals. This included providing links to the ACMA’s compliance guidance
available on its website.

> Topbet submitted that its directors are members of the NSW Bookmakers
Co-operative and are subscribed to its mailing list where the Co-operative informs
members of regulatory requirements, including for the NSER. Topbet also
submitted that these requirements are communicated to staff and that no marketing
is sent unless approval is given by a director.

> Topbet has software in place that allows it to check the NSER to determine whether
a customer is a registered individual, including prior to sending communications to
customers. Topbet submitted that this ‘software also omits any client that is
excluded on any client lists Topbet create to mitigate the off chance an email is
sent to an excluded client.’

In Submission 1, Topbet stated that the email sent to the complainant occurred as
Topbet created a custom client list to increase customer engagement with new clients.
As Topbet could not use its normal marketing platform for this type of marketing, it
used another marketing platform.

This second marketing platform was not set-up to ensure that it did not send regulated
electronic messages to electronic addresses belonging to registered individuals.
Despite this, Topbet proceeded to send a regulated electronic message to an
electronic address of a registered individual.

The matters in paragraph 27 demonstrate that Topbet was aware of the substantial
risk its customers could be registered individuals and that it needed to have robust
processes in place to confirm that a person was not excluded before sending them a
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regulated electronic message. Through the use of the second marketing platform,
which was not set up to prevent the sending of regulated messages to registered
individuals, Topbet did not address this risk.

31. The ACMA has therefore found that Topbet sent or caused to be sent 1 regulated
electronic message on 1 November 2024 where it was reckless to the fact that the
electronic address belonged to a registered individual in contravention of subsection
61LA(4).

Conclusion

32. The ACMA finds that Topbet has contravened subsection 61LA(4) by sending
1 regulated electronic message to an electronic address where it was reckless to the
fact that the electronic address belonged to a registered individual.

Attachments
Attachment A — Extract of relevant provisions

Attachment B — Copy of email sent by Topbet
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Attachment A
Key provisions of the IGA

Interactive Gambling Act 2001 Section 61LA Regulated electronic message must not be sent
to an electronic address of a registered individual

Offence—knowledge of provider
(1) A person commits an offence if:
(a) the person is a licensed interactive wagering service provider; and

(b) the person sends, or causes to be sent, a regulated electronic message to an
electronic address; and

(c) the electronic address is known by the person to be an electronic address of a
registered individual.

Penalty: 120 penalty units.
Civil penalty provision—knowledge of provider
(2) A licensed interactive wagering service provider must not send, or cause to be

sent, a regulated electronic message to an electronic address that is known by the
provider to be an electronic address of a registered individual.

Civil penalty: 180 penalty units.
Offence—recklessness of provider
(3) A person commits an offence if:
(a) the person is a licensed interactive wagering service provider; and

(b) the person sends, or causes to be sent, a regulated electronic message to an
electronic address; and

(c) the electronic address is an electronic address of a registered individual; and

(d) the person is reckless as to the fact that the electronic address is an electronic
address of the registered individual.

Penalty: 60 penalty units.
Civil penalty provision—recklessness of provider

(4) A licensed interactive wagering service provider must not send, or cause to be
sent, a regulated electronic message to an electronic address if:

(a) the electronic address is an electronic address of a registered individual; and

(b) the person is reckless as to the fact that the electronic address is an electronic
address of the registered individual.

Civil penalty: 90 penalty units.
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(5) For the purposes of subsection (4), a person is reckless as to the fact mentioned
in paragraph (b) of that subsection if:

(a) the person is aware of a substantial risk that the fact exists; and

(b) having regard to the circumstances known to the person, it is unjustifiable to
take the risk.

Exception

(6) Subsections (1), (2), (3) and (4) do not apply if the licensed interactive wagering
service provider took reasonable precautions, and exercised due diligence, to avoid
the contravention.

Note 1: The Register operator must, if requested to do so by a licensed interactive
wagering service provider, inform the provider whether an individual is a
registered individual (see section 61NC).

Note 2: In a prosecution for an offence against subsection (1), a defendant bears an
evidential burden in relation to the matter in this subsection (see
subsection 13.3(3) of the Criminal Code).

Note 3: In proceedings for a civil penalty order for a contravention of subsection (2) or
(4), a defendant bears an evidential burden in relation to the matter in this
subsection (see section 96 of the Regulatory Powers Act).

Offences—extended geographical jurisdiction

(7) Section 15.4 of the Criminal Code (extended geographical jurisdiction—category
D) applies to an offence against subsection (1) or (3).
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Attachment B
Regulated electronic message

(topbet

TOPBET.AU

Hi there,

Checkout the below specials as we countdown to more exciting promotions
to be released after final fields announced for the Cup!

Saturday Racing Specials
Flemington

James McDonald to ride more winners than Jamie Kah $3

R7 #1 El Castello AMD RS #1 Atishu to BOTH run a place $4 OR;

either to run a place $2

Rosehill
RB8 #19 Ascoli Piceno AND R9 #8 Hinged to BOTH run a place $4 OR;

either to run a place $2

Flaiginn  Darbey sl Base Limkes

‘,r‘ "‘:: = il Bl o

e T —
AND!! All accounts loaded with 50 Racing Boosts for MAXIMUM value
Don't forget to use your toolkit items to boost your winnings!!

-

Max Bets and Terms & Conditions apply

topbet has bean given authorfty by the NSW Government (Lnder the Racing Administrabion Azt NSW
1958} o accept Racing belting wagers by lelephone and over the inlermel. Regulation is administened
under the Act by the NSW Office of Liquor & Gamang MSW [LAGNSW). topbet will sand marketing
related emails periodically to subscribers. Uinsubscribe from our emails lo unsubscribe.

Chances are you're about to lose.

For free and confidential support call 1800 858 858 or visit
gamblinghelponline.org.au

Betstop is the National Self Exclusion Register
betstop qov.au
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