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Investigation Report no. BI-709
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Tamworth Broadcasting Society Inc

	Station
	3061||2YOU

	Type of service
	Community Broadcasting

	Date of broadcasts
	27 August 2024

	Relevant legislation
	Broadcasting Services Act 1992 (BSA)
Paragraph 9(1)(b) of Schedule 2 [prohibition on broadcasting advertisements]. 
Paragraph 9(3)(b) of Schedule 2 [time limit for sponsorship announcements]

	Decision
	The Licensee:
· Breached paragraph 9(1)(b) of Schedule 2 to the BSA 
· Did not breach paragraph 9(3)(b) of Schedule 2 to the BSA.

	Attachments
	A – transcript of the announcement 





Background
On 2 September 2024, the Australian Communications and Media Authority (ACMA) received a complaint about Tamworth Broadcasting Society Inc. (Licensee or 2YOU).
[bookmark: _Hlk82771597]The complaint raised allegations that suggested the Licensee had failed to comply with licence conditions in the Broadcasting Services Act 1992 (BSA) and had breached the licence conditions for community broadcasting licensees relating to advertising and sponsorship, in a broadcast commencing at 7.00 am on 27 August 2024.
On 20 December 2024, the ACMA commenced an investigation under the BSA into the Licensee’s compliance with: 
· the licence condition at paragraph 9(1)(b) of Schedule 2 to the BSA and 
· the licence condition at paragraph 9(3)(b) of Schedule 2 to the BSA.
The Licensee
The Licensee held long-term community radio broadcasting licence number 3061 to represent the General Geographic community interest in the Tamworth RA2 licence area in the period from 16 July 1982 to 29 January 2025. On 30 January 2025 licence number 3061 was transferred to the new licensee, Tamworth Broadcast Services (Operations) Limited (the new licensee). The expiry date of the licence is 22 June 2027
The service operated by the Licensee, and by the new Licensee, has the callsign 2YOU. 
On 19 December 2022, the ACMA accepted an Enforceable Undertaking (2022 EU) given by the Licensee to the ACMA under section 205W of the BSA. The EU was in effect when the complaint was received. The 2022 EU required the Licensee to provide training to all members and staff of 2YOU on the applicable licence conditions in the BSA, including the advertising and sponsorship conditions. The obligations under the 2022 EU were completed by the Licensee and the ACMA notified the Licensee on 31 January 2025 that nothing further was required from the Licensee in relation to the 2022 EU. 

In 2024 the ACMA finalised an investigation into further complaints about the Licensee’s compliance with its licence conditions and on 17 January 2025 the ACMA accepted an EU (2025 EU) from the new licensee with more rigorous training directed at improving the understanding of the obligations relating to the licence conditions in the BSA and actions directed at improving internal processes. The new licensee also confirmed in writing to the ACMA that it was committed to complying with the licence conditions in Schedule 2 to the BSA.
Assessment and submissions
This investigation has considered:
· the complaint received by the ACMA on 2 September 2024
· a one-hour audio recording of the broadcast by the Licensee commencing at 7.00 am on 27 August 2024 (the audio recording)
· a submission from the Licensee received on 15 January 2025
· an audio recording of the Licensee’s standard opening for the broadcast of a regular market update
· an announcement between 43’47” and 44’15” in the audio recording (the announcement)
· a broadcast market update at 44’45” to 48’43” in the audio recording (the market update).
Other sources are identified in this report where relevant.
In publishing this report the ACMA has had regard to representations received pursuant to section 180 of the BSA.
Issue 1: Did the Licensee broadcast advertisements? 
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(1) Each community broadcasting licence is subject to the following conditions:
[...]
(b) the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause; […]
Finding
The ACMA finds that the Licensee breached paragraph 9(1)(b) of Schedule 2 to the BSA. 
Reasons
Under paragraph 9(1)(b) of Schedule 2 to the BSA, community broadcasting licensees are prohibited from broadcasting advertisements.
In determining a licensee’s compliance with paragraph 9(1)(b) the ACMA must consider: 

· whether the material broadcast was of an advertising character; and if so
· if any of the prescribed qualifications to the general prohibition on advertising applied to the material.
Material broadcast of an advertising character
The BSA does not define ‘advertisement’. The ACMA considers an advertisement is potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received.[footnoteRef:2] [2:  ACMA’s Community Broadcasting Sponsorship Guidelines 2008 (Sponsorship Guidelines), page 3.] 

The announcement
The announcement broadcast at the 43’47” mark of the audio recording commencing at 7 am on 27 August 2024, promoted the services of a commercial entity that is a station sponsor. The announcement drew listeners’ attention to the different services available through that commercial entity and included the contact details for the commercial entity. The announcement was of an advertising character.
The market update
At the 39’38” mark of the audio recording commencing at 7.00 am on 27 August 2024, the presenter informed listeners of the upcoming segments in the program and said the following words “Very shortly [guest] from [commercial entity]”, pointing to the market update. No further details about the market update were provided at that point in the program.
The market update began at the 44’50” mark of the hour that commenced at 7 am on 27 August 2024, approximately 6 minutes after the pointer that referred to [commercial entity]. It was a discussion between the owner of a commercial entity and the presenter about in season fruit, vegetables and seafood coming out of the Sydney Markets. 
The Sydney markets supply fresh produce to NSW and the ACT and provides an indicator of prices for fruit and vegetables in Australia[footnoteRef:3]. [3:  Sydney Produce Market Overview - Sydney Markets (accessed 13 March 2025)] 

Whilst the market update could be considered to promote in season fruit and vegetables, there was limited discussion around pricing and no details were given for a specific commercial entity from which the produce could be purchased. There was no direct encouragement to purchase those products. The discussion was informative. 
The Licensee informed the ACMA[footnoteRef:4] that the market update  [4:  By email received by the ACMA on 15 January 2025] 

· was hosted by a volunteer presenter at the last minute because the regular host was away.
· was a Sydney Markets report on vegetable and fish prices that is a community service that has been provided for over five years.
· covers prices on a statewide basis.
· the presenter failed to announce that the market update covers prices on a statewide basis due to a bit of nerves and inexperience.
· is not a sponsored segment.
The Licensee provided the ACMA with the standard opening that is usually broadcast to introduce the market update. 
The volunteer presenter did not open with the usual introductory wording that informs listeners that the market update is about in season produce coming out of the Sydney markets. 
The standard introduction, which was not used on this occasion, includes the following words:
	“And see what’s happening around the Sydney Markets this week, the price and all that sort of stuff and all the fruit and veg and the fish”. 
Qualifications that apply to the general prohibition on advertising 
Clause 2 of Schedule 2 to the BSA provides a number of qualifications to the general prohibition on advertising on community broadcasting services. If one of these qualifications applies, then the relevant material is not taken to be advertising for the purposes of the prohibition in paragraph 9(1)(b). 
The ACMA’s approach to the interpretation of these qualifications, and their application to these particular circumstances, is set out below.
Material broadcast as an accidental or incidental accompaniment (subclause 2(1))
[bookmark: _Hlk47085833][bookmark: _Hlk47086158]The qualification set out in subclause 2(1) of Schedule 2 to the BSA contains two elements, both of which must be satisfied for the qualification to apply. The first element is that the material of an advertising character must have been broadcast as an accidental or incidental accompaniment to the broadcasting of other matter.[footnoteRef:5] The second element is that the licensee did not receive any payment or other valuable consideration for broadcasting the material of an advertising character.[footnoteRef:6] [5:  BSA, paragraph 2(1)(a) of Schedule 2.]  [6:  BSA, paragraph 2(1)(b) of Schedule 2.] 

If the broadcast of the advertising material is deliberate, or due to some arrangement or understanding, it would not be ‘accidental’. Advertising material may be an 'incidental accompaniment' to the broadcast of other matter only if a reference to a product, service or organisation was secondary to the subject of the broadcast or occurred as a minor part of the broadcast.
The ACMA’s Community Broadcasting Sponsorship Guidelines 2008 (Sponsorship Guidelines) note that there is no definition of the term “accidental” in the BSA and that the ACMA uses the ordinary meaning of the word. The ACMA considers material may be an ‘accidental accompaniment’ if it was broadcast by mere chance, or casually without being planned. If the broadcast of the advertising material is deliberate it would not be accidental.
The announcement
The qualification does not apply to the announcement because the announcement was intentionally broadcast and was not accidental or incidental. 
The market update
The additional information provided by the Licensee supports the view that the volunteer presenter accidentally left out the contextual wording that usually informs listeners that the discussion broadcast is a Sydney Markets update. 
Whilst the ommission appears to have been accidental, the qualification relates to information that is accidentally or incidentally broadcast rather than information that is left out. 
The qualification is unlikely to apply to the market update because there is no accidental or incidental information broadcast. 
Community information material (paragraph 2(2)(a))
Community information material and community promotional material is permitted on community radio and is not taken to be the broadcasting of an advertisement. What constitutes community information material or community promotional material is considered on a case-by-case basis. 
The examples provided in the Sponsorship Guidelines include ‘announcements that can be seen to meet the needs of the community served by the licensee’, ‘genuine community information material, such as sporting events, community theatre or weather warnings’, and ‘announcements about goods or services, where the money raised benefits the community, a non-profit group or a community organisation’.[footnoteRef:7]  [7:  Sponsorship Guidelines, page 9.] 

The Sponsorship Guidelines also state:
It is important to note that announcement about goods or services that charge commercial rates or are sold by an entity with a profit-making purpose are less likely to be community information or community promotional material.[footnoteRef:8] [8:  Ibid, page 12.] 

The announcement
This qualification does not apply to the announcement because it is about goods and services provided at commercial rates and that are sold by an entity with a profit-making purpose.
The market update
The Licensee submitted that the Sydney Markets report is a community service.  
Whilst the Licensee does have a financial arrangement with the company represented by the guest who provided the information, this is only one factor that is considered in determining whether a qualification may apply. 
The company represented by the guest, [commercial entity], is clearly identified in the pointer, approximately 6 minutes before the market update. The guest’s credentials, (where he is from) that were announced in the introduction to the segment were contextual and necessary to establish his background and qualification to speak about the subject matter. The discussion was a general discussion. Whilst specific produce items were identified, no specific commercial entity was promoted. The purpose of the discussion was to provide information to the listeners about in-season produce. 
That information may be relevant to listeners from a nutritional, economic or general interest perspective and may be seen to meet the needs of the community served by the Licensee.
This qualification applies to the market update. 
Sponsorship announcements (paragraph 2(2)(b))
Sponsorship announcements that acknowledge financial support of a licensee, or of a program broadcast on a licensee’s service, are allowed on community radio and are not taken to be the broadcasting of an advertisement. Generally, the ACMA considers an acknowledgement of a sponsor’s financial support (‘tag’) would:
· state the name of the person or organisation that has given support in cash or in kind 
· be attached to each individual sponsorship announcement
· be clearly heard or visible and understood
· be in the same language as the sponsorship announcement
· be placed in any part of a sponsorship announcement, provided it is clear to listeners that the information to be broadcast and/or that has been broadcast is a sponsorship announcement.[footnoteRef:9] [9:  Ibid, page 14.] 

The announcement
The Sponsorship Guidelines provide guidance on the use of sponsorship tags and examples of the information a tag must contain. The Sponsorship Guidelines remind Licensees that the association between the sponsorship and the program must be clear. 
The word ‘sponsor’ was included in the announcement but was not sufficiently clear that the commercial entity provides financial support to the station. The use of the word ‘sponsor’ alone is not considered to be a complete tag. 
Due to the incomplete tag, this qualification does not apply to the announcement.  
The market update
This qualification does not apply to the market update because the announcement does not acknowledge the financial support of any entity. 
Promotion of a service provided under the licence (paragraph 2(2)(c))
Material that announces or promotes a service provided under the licence is permitted on community radio and is not taken to be the broadcasting of an advertisement. What constitutes material that announces or promotes a service provided under the licence is considered on a case-by-case basis.
The announcement
This qualification does not to the announcement.
The market update
This qualification does not apply to the market update. 
Conclusion
Based on the above reasons, the ACMA is of the view that the Licensee
1. breached the prohibition on broadcasting advertisements when it broadcast the announcement because the Licensee failed to acknowledge the financial support of the commercial entity. As a result, the qualification in paragraph 2(2)(b) of the BSA does not apply. No other qualifications to the definition of ‘advertising’ apply. 
2. did not breach the prohibition on broadcasting advertisements when it broadcast the Market Update because the announcement provides community information and, as a result, the qualification in paragraph 2(2)(a) of the BSA applies. 
Issue 2: Did the licensee exceed the statutory time limit for the broadcast of sponsorship announcements?
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(3) A community broadcasting licensee may broadcast sponsorship announcements on a particular community broadcasting service. However, they must not run in total for more than:
[...]
(b) … 5 minutes in any hour of broadcasting on that service
 […]
Finding
The ACMA finds that the Licensee did not broadcast sponsorship announcements that ran in total for more than 5 minutes in the hour of broadcast that commenced at 7.00 am on 27 August 2024 and accordingly finds that the Licensee did not breach paragraph 9(3)(b) of Schedule 2 to the BSA.  
Reasons
Under paragraph 9(3)(b) of Schedule 2 to the BSA, community broadcasting licensees are permitted to broadcast 5 minutes of sponsorship announcements in any hour of broadcasting. 
The Sponsorship Guidelines provide that 
· in working out the length of time devoted to the broadcasting of sponsorship announcements, account is not taken of the broadcasting of material that publicises programs to be broadcast by the licensee, material that promotes the licensee’s products, services or activities for the broadcast of which the licensee does not receive any consideration, ‘community information or community promotional material for the broadcast of which the licensee does not receive any consideration in cash or kind’.[footnoteRef:10] [10:  Paragraph 9(5)(c) of the BSA] 

· ‘a key feature of a sponsorship announcement is the acknowledgement of financial or in-kind support given by a sponsor to a community broadcasting licensee’.[footnoteRef:11]   [11:  Pages 13-14.] 

The untagged Market Update ran for 3 minutes and 58 seconds. The Market update provided community information, and the licensee did not receive consideration for the announcement. As it is not a sponsorship announcement it is not included in working out the length of time devoted to the broadcasting of sponsorship announcements.
Staff listened to the broadcast commencing at 7.00 am on 27 August 2024 and prepared a timed summary of the sponsorship announcements in that hour. That summary indicated the licensee broadcast 3 minutes 42 seconds of sponsorship announcements in the hour commencing at 7.00 am. 
	Time
	Seconds
	

	000-00.06
	6
	sponsor

	3.27 - 3.31
	4
	sponsor

	4.30 - 4.39
	9
	sponsor

	5.22 - 5.29
	7
	sponsor

	14.24 - 15:52
	28
	sponsor

	14.53 – 15.22
	29
	sponsor

	15.23 – 15.27
	4
	sponsor

	17.34 – 17.41
	7
	sponsor

	20.27 – 20.32
	5
	sponsor

	30.03 – 30.09
	6
	sponsor

	34.19 – 34.34
	15
	sponsor

	34.35 – 35.02
	27
	sponsor

	35.07 – 35.27
	20
	sponsor

	35.40 – 35.47
	7
	sponsor

	43.31 – 43.46
	15
	sponsor

	43.47 – 44.15*
	28*
	The announcement

	44.16 – 44.45
	29
	sponsor

	48.46 – 48.50
	4
	sponsor

	
	222 (3 minutes 42 seconds)



*Staff note that if the announcement at 43’47” had been tagged and was a sponsorship announcement, the timed sponsorship announcements would total 250 seconds which is within the statutory limit.
Conclusion
Based on the above reasons, the ACMA is of the view that the licensee did not breach the licence condition in paragraph 9(3)(b) of Schedule 2 relating to the statutory time limit for the broadcast of sponsorship announcements 
Agreed actions
In response to the ACMA’s preliminary report the Licensee advised 
· All staff and volunteers involved in programming and presenting would undergo training to be delivered in accordance with the Enforceable Undertaking accepted by the ACMA on 17 January 2025.
The ACMA notes the steps taken by the new Licensee to address the breach finding and will conduct targeted audits of broadcasts by the new Licensee to monitor compliance and the effectiveness of the steps taken and the ongoing training to be delivered under the 2025 EU.


Attachment A – transcript of announcement
[targeted clients] get the best results for your hard work. Sponsor [commercial entity] is a single focused specialist [industry] and marketing company. Through their website [commercial entity] offer a fully interactive platform where the grower can access all their [industry] information, allocate [produce] to a sale, or remove it. The website also allows growers to list with [industry] all from the home office. Visit the store in [address] or log on to [website]
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