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Investigation Report no. BI-708
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Tamworth Broadcasting Society Inc

	Station
	2YOU

	Type of service
	Community Broadcasting

	Relevant legislation
	Broadcasting Services Act 1992 (BSA)
· Paragraph 9(1)(b) of Schedule 2 to the BSA.


	Decision
	The Licensee:
· Breached paragraph 9(1)(b) of Schedule 2 to the BSA. 

	Attachment
	A – Transcript of the Advertising broadcast.





Background
On 30 September 2024, the Australian Communications and Media Authority (ACMA) received a complaint about Tamworth Broadcasting Society Inc. (the Licensee). 
[bookmark: _Hlk82771597]The complaint raised allegations that suggested the Licensee had failed to comply with the licence conditions in the Broadcasting Services Act 1992 (BSA).
Specific allegations made by the complainant about the Licensee included that the Licensee was broadcasting advertising announcements.
On 17 December 2024 the ACMA commenced an investigation under the BSA into the Licensee’s compliance with: 
· the licence condition at paragraph 9(1)(b) of Schedule 2 to the BSA.
The Licensee
The Licensee held long-term community radio broadcasting licence number 3061 to represent the General Geographic Area community interest in the Tamworth RA2 licence area in the period from 16 July 1982 to 29 January 2025. On 30 January 2025 licence number 3061 was transferred to the current licensee, Tamworth Broadcast Services (Operations) Limited (the new Licensee). 
The service operated by the Licensee, and by the new Licensee, has the callsign 2YOU. 
On 19 December 2022, the ACMA accepted an Enforceable Undertaking (2022 EU) given by the Licensee to the ACMA under section 205W of the BSA. The 2022 EU required the Licensee to provide training to all members and staff of 2YOU on the applicable licence conditions in the BSA, including the advertising and sponsorship conditions. The obligations under the 2022 EU were completed by the Licensee. The Licensee fulfilled its reporting obligations under the 2022 EU and the ACMA notified the Licensee on 31 January 2025 that nothing further was required from the Licensee in relation to the 2022 EU. 

In 2024 the ACMA finalised an investigation into further complaints about the Licensee’s compliance with its licence conditions and on 17 January 2025 the ACMA accepted an EU (2025 EU) from the new Licensee with more rigorous training directed at improving the understanding of the obligations relating to the licence conditions in the BSA and actions directed at improving internal processes. The new Licensee also confirmed in writing to the ACMA that it was committed to complying with the licence conditions in Schedule 2 to the BSA.
The expiry date of the new licensee’s licence is 22 June 2027. 
Assessment and submissions
This investigation has considered the:
· complaint received by the ACMA on 30 September 2024 (the Complaint).
· audio file dated 27 September 2024 of a broadcast at 1.25 pm on that day. 
· submission dated 17 January 2025 from the Licensee.
In publishing this report, the ACMA has ad regard to representations received pursuant to section 180 of the BSA.
Issue: Did the Licensee broadcast advertisements? 
[bookmark: _Hlk190158492]Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(1) Each community broadcasting licence is subject to the following conditions:
[...]
(b) the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause. 
Finding
The ACMA is of the view that the Licensee breached the licence condition set out in paragraph 9(1)(b) of Schedule 2 to the BSA. 
Reasons
Under to paragraph 9(1)(b) of Schedule 2 to the BSA, community broadcasting licensees are prohibited from broadcasting advertisements.
In determining a licensee’s compliance with paragraph 9(1)(b) the ACMA must consider: 

· whether the material broadcast was of an advertising character; and if so
· if any of the prescribed qualifications to the general prohibition on advertising applied to the material.
Material broadcast of an advertising character
The BSA does not define ‘advertisement’. The ACMA considers an advertisement is potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received.[footnoteRef:2] [2:  ACMA’s Community Broadcasting Sponsorship Guidelines 2008 (Sponsorship Guidelines), page 3.] 

The announcement broadcast on 27 September 2024 at 1.25 pm (the announcement) promoted the foodstuffs of a commercial entity and drew attention to the products in a manner that promoted those products and is considered to be of an advertising character.
Qualifications that apply to the general prohibition on advertising 
Clause 2 of Schedule 2 to the BSA provides a number of qualifications to the general prohibition on advertising on community broadcasting services. If one of these qualifications applies, then the relevant material is not taken to be advertising for the purposes of the prohibition in paragraph 9(1)(b). 
The ACMA’s approach to the interpretation of these qualifications, and their application to these particular circumstances, is set out below.
Material broadcast as an accidental or incidental accompaniment (subclause 2(1))
[bookmark: _Hlk47085833][bookmark: _Hlk47086158]The qualification set out in subclause 2(1) of Schedule 2 to the BSA contains two elements, both of which must be satisfied for the qualification to apply. The first element is that the material of an advertising character must have been broadcast as an accidental or incidental accompaniment to the broadcasting of other matter.[footnoteRef:3] The second element is that the licensee did not receive any payment or other valuable consideration for broadcasting the material of an advertising character.[footnoteRef:4] [3:  BSA, paragraph 2(1)(a) of Schedule 2.]  [4:  BSA, paragraph 2(1)(b) of Schedule 2.] 

If the broadcast of the advertising material is deliberate, or due to some arrangement or understanding, it is not ‘accidental’. Advertising material may be an 'incidental accompaniment' to the broadcast of other matter only if a reference to a product, service or organisation was secondary to the subject of the broadcast or occurred as a minor part of the broadcast.
The ACMA’s Community Broadcasting Sponsorship Guidelines 2008 (Sponsorship Guidelines) note that there is no definition of the term “accidental” in the BSA and that the ACMA uses the ordinary meaning of the word. The ACMA considers material may be an ‘accidental accompaniment’ if it was broadcast by mere chance, or casually without being planned. If the broadcast of the advertising material is deliberate it would not be accidental.
The broadcast of the advertising material in the announcement was deliberate and the qualification does not apply.
Community information material (paragraph 2(2)(a))
Community information material and community promotional material is permitted on community radio and is not taken to be the broadcasting of an advertisement. What constitutes community information material or community promotional material is considered on a case-by-case basis. 
The examples provided in the Sponsorship Guidelines include ‘announcements that can be seen to meet the needs of the community served by the licensee’, ‘genuine community information material, such as sporting events, community theatre or weather warnings’, and ‘announcements about goods or services, where the money raised benefits the community, a non-profit group or a community organisation’.[footnoteRef:5]  [5:  Sponsorship Guidelines, page 9.] 

The Sponsorship Guidelines also state:
It is important to note that announcements about goods or services that charge commercial rates or are sold by an entity with a profit-making purpose are less likely to be community information or community promotional material.[footnoteRef:6] [6:  Ibid, page 12.] 

The advertising material in the announcement was about foodstuffs being sold by a commercial entity. This qualification does not apply to the broadcast.
Sponsorship announcements (paragraph 2(2)(b))
Sponsorship announcements that acknowledge financial support of the licensee, or of a program broadcast on the licensee’s service, are allowed on community radio and are not taken to be the broadcasting of an advertisement. Generally, the ACMA considers an acknowledgement of a sponsor’s financial support (‘tag’) would:
· state the name of the person or organisation that has given support in cash or in kind 
· be attached to each individual sponsorship announcement
· be clearly heard or visible and understood
· be in the same language as the sponsorship announcement
· be placed in any part of a sponsorship announcement, provided it is clear to listeners that the information to be broadcast and/or that has been broadcast is a sponsorship announcement.[footnoteRef:7] [7:  Ibid, page 14.] 

There was no tag on this announcement and the commercial entity is not a sponsor of the licensee and therefore this qualification does not apply.
Promotion of a service provided under the licence (paragraph 2(2)(c))
Material that announces or promotes a service provided under the licence is permitted on community radio and is not taken to be the broadcasting of an advertisement. What constitutes material that announces or promotes a service provided under the licence is considered on a case-by-case basis.
The Sponsorship Guidelines provide guidance as to the types of on-air promotions that are likely to be considered station promotions. This includes on-air competitions run by the station. The guidelines note that audience give aways are a popular way for a licensee to promote its service. 
In determining whether the exemption applies the ACMA considers factors including whether
· references to a commercial entity during the broadcast are contextual and necessary 
· there are repeated references that are not contextual. 
· whether the prize is provided by a not-for-profit organisation 
· whether the donor is a sponsor.
The announcement included an on-air competition.
The audio of the broadcast about the competition ran for approximately one minute and 39 seconds. During that time the presenter mentioned the commercial entity’s name 3 times. Listeners were told that the commercial entity was having a birthday and that was why they were giving the prize. Listeners were also told that there was a specific deal they could get if they went to the store and made a purchase. The caller who got through during the competition was asked to identify one of the ‘delights’ available at the commercial entity. 
There were repeated references to the commercial entity which were not contextual and were not necessary. 
The information broadcast in the announcement, relating to the competition, combined with repeated mentions of the commercial entity, had strong potential to take the focus of the announcement away from the competition and to promote the products of the commercial entity.
This qualification does not apply to the announcement. 
Conclusion
The ACMA considers the broadcast announcement is of an advertising character because it advertises and promotes the products of the commercial entity, and that none of the qualifications in clause 2 of Schedule 2 to the BSA apply to the material broadcast in the announcement. 

The ACMA’s view is that the licensee has contravened the licence condition at paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the broadcast of this announcement. 

 Agreed actions
In response to the ACMA’s preliminary report the Licensee advised it would:
· specify or provide an example of the training the new Licensee will implement under the 2025 BSA Enforceable Undertaking in place to address this issue.
· confirm that the presenter will be partaking in that further training. 
The ACMA notes the steps taken by the new Licensee to address the breach finding and will conduct targeted audits of broadcasts by the new Licensee to monitor compliance and the effectiveness of the steps taken and the ongoing training to be delivered under the 2025 EU. 


Transcript - A
Joining us here, and being a part of the more music work day and I think it's Friday Giveaway day today. Yeah, [Presenter] has been giving away tickets to the show on the weekend, and I'm about to give away some Scrumptious delights. Our [prize donor] is turning 5. You’re getting the prizes. It's as simple as that. You want to ring me on the prize line right now, 6766 1889. You ring us on the prize line right now. Will give you a box of 12 of whatever you want. That's right, its your choice. And if you go up there to [prize donor], you get ah 4. You get the fifth one free. How's that? Oh look at this. This has gone crazy. Aright let's do this. 88.9 FM, you're with [Presenter]. 
Good afternoon. How are you?
Very well. Thank you.
That's good. Who have we got on the line?
Its [Caller].
[Caller]. Well, [caller], you’ve just won yourself a 12 pack from [prize donor] of your choice.
Wonderful.
Can get [product]. You can get [option]  you name it, [option], whatever it is you choose to make up your [product] because they're turning 5. OK. They've turned 5 and they're giving you the prizes. How good is that. 
Oh, wonderful. 
Alright, I'm gonna make. I'm gonna make ya answer a question here. What is one of the delights you can have in that [product]?
A [product]. 
There you go. Your favourite. You’ve won. 
I think it's everybody's favorite, isn't it? [Caller], thanks for ringing in being part of the program. You stay on the line. We'll get some details from you.
Stay on the phone.
There you go another 12 pack. Give it away this Friday. Make sure that you're on the ball next Friday when we give away another one. This Is Neil Diamond.
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