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Investigation report no. BI-703 & 705
	Summary
	

	Investigation BI-703

	[bookmark: _Hlk192497669]Licensee
	Double T Radio Pty Ltd [KIIS 1011]

	Finding
	Breach of 2.2 [generally accepted standards of decency]
No breach of 2.4 [feature program with an explicit sexual theme]
Breach of 10.11 [respond to complaint in 30 days]

	Investigation BI-705

	Licensee
	Commonwealth Broadcasting Corporation Pty Ltd [KIIS 1065]

	Finding
	Breach of 2.2 [generally accepted standards of decency]
No breach of 2.4 [feature program with an explicit sexual theme]

	General

	Relevant code
	Commercial Radio Code of Practice 2017 (revised in 2018) 

	Program
	The Kyle & Jackie O Show

	Date of broadcast
	7 June 2024 

	Type of service
	Commercial radio

	Attachment
	A – relevant provisions and the ACMA’s approach to     assessing content

	Date Finalised
	17 March 2025




Background
In November 2024, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the 7 June 2024 broadcast of The Kyle & Jackie O Show (the Program).
[bookmark: _Hlk185953698]The Program was broadcast on KIIS 1011 (Melbourne) by Double T Radio Pty Ltd (Melbourne Licensee) and KIIS 1065 (Sydney) by Commonwealth Broadcasting Corporation Pty Ltd (Sydney Licensee) between 6am and 10am. 
The ACMA received a complaint alleging that the Program contained inappropriate sexual language in 2 separate segments. 
The first segment (Segment 1) concerned a discussion between the hosts, Kyle Sandilands and Jackie ‘O’ Henderson, and producer Pedro, about a rumour that Ms Henderson had a sexual encounter with a woman. The second segment (Segment 2) related to a competition called ‘Tradie vs Lady’. The complainant also alleged that the Melbourne Licensee had not responded to their complaint to KIIS 1011.
Based on the complaint received by the ACMA, the ACMA has investigated the Melbourne Licensee’s compliance with clause 2.2 [generally accepted standards of decency] and clause 2.4 [feature Program with an explicit sexual theme] of the Commercial Radio Code of Practice 2017 (revised 2018) (the Code). The ACMA has also investigated the complaint allegation that the Melbourne Licensee did not respond to a code complaint within 30 days as required by clause 10.11 of the Code. 
The Program was also broadcast by the Sydney Licensee. The ACMA has also investigated its compliance with clauses 2.2 and 2.4 of the Code.
Issue 1: Decency 
Relevant Code provision
Material not suitable for broadcast
2.2.	Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program.
Finding
[bookmark: _Hlk185954336]The ACMA’s finding is that the Licensees breached clause 2.2 of the Code.
Reasons
To assess compliance, the ACMA has addressed the following questions:
· [bookmark: _Hlk37343457]What would the ordinary reasonable listener have understood the material to convey?
· What are the demographic characteristics of the audience?
· In light of the above, did the material offend against any generally accepted standards of decency?
The complainant submitted: 
I […] was sitting in my car at 6am at the time this breakfast show started. In the first ten minutes they mentioned (and these were the exact words) "sucking cock" "licking vagina" and "eating each other out". 
The Melbourne Licensee submitted to the complainant:
… we take the view that the Segment did not reach the threshold for breach of our decency obligations under clause 2.2 of the Code. Clause 2.2 “generally accepted standards of decency” are assessed in terms of the demographic characteristics of the audience. The core audience of the Program is a broad-minded adult demographic. The style and format of the Program is intended to include robust, uninhibited, real life comedic discussions, and this does include sexual references and descriptions of sexual activities. 
The licensees submitted to the ACMA:
The content in question was aligned with the expectations and preferences of the audience of the Kyle & Jackie-O show. The programming was directed to the demographics of the show’s listeners and was characteristic of their diverse views, particularly younger Australians, who engage with content that is bold, provocative, and reflective of their values. The content was not inconsistent with the standards of decency of that audience…
[…]
Listeners of the Kyle & Jackie-O show make a choice when deciding to tune in to the show and they have certain expectations of the show when they listen. They are very often drawn to the dynamic personalities and bold content that the hosts deliver, particularly that of Mr Sandilands, a well-known ‘shock jock’. The show is known for its irreverent humour, controversial topics, and candid discussions, all of which attract listeners who enjoy edgy entertainment and a no holds barred approach to daily life, current events and celebrity gossip. 
[…]
The content broadcast in the Kyle & Jackie-O show is created with these demographics in mind and with a view to providing entertainment that is provocative and will push boundaries. When regular listeners tune in to the Kyle & Jackie-O show, they do so with the knowledge that they will be exposed to content that will seek to entertain, and reflect their values, including their contemporary attitudes to sex.
What would the ordinary reasonable listener have understood the material to convey?
Segment 1 
Segment 1 included the following discussion: 
[bookmark: _Hlk185340386]Pedro: Yeah, there's rumours that now you're lesbians. And then some eagle-eyed fans they pointed out you were up at midnight commenting on stuff saying…
[… ]
[bookmark: _Hlk185956116]Pedro: […], yeah, I'll always water your rose. 
Mr Sandilands: What the hell does I’ll always water your rose mean?
[… ]
[bookmark: _Hlk185956312]Mr Sandilands: That means it sounds like you're licking her vagina flaps.
[bookmark: _Hlk185956226]Ms Henderson: That does, I even had to comment under it and go, wait, that sounded really sexual.
Mr Sandilands: What does it mean?
Ms Henderson: It just means look after yourself, you know, to give yourself…
Mr Sandilands: What does that mean? Diddle yourself?
[… ]
Ms Henderson: It just means like, don't water the weeds, water the roses - you know?
[bookmark: _Hlk186453515]Pedro: Is that like a squirting reference?
Ms Henderson: No, No, it means don't, don't give your attention to something that's not serving you. Water the roses instead, not the weeds.
[… ]
Pedro: So sorry, are you eating each other out or not?
Ms Henderson: No Pedro. We’re not. 
The discussion in Segment 1 regarded a rumour that Ms Henderson may have had a sexual encounter with a female fashion designer, who she had earlier interviewed. In this context, Mr Sandilands and Pedro questioned Ms Henderson about the meaning of the phrase - ‘I’ll always water your roses’, which Ms Henderson had sent to the female fashion designer on social media. While Ms Henderson ultimately denied having a sexual relationship with the woman, she acknowledged that her post sounded ‘really sexual’. 
The ACMA considers that the ordinary reasonable listener would have understood that the discussion related to speculation about the meaning of a phrase rather than a description of an actual sexual encounter. However, the ACMA also considers, that the ordinary reasonable listener would have understood that the descriptions ‘licking her vagina flaps’, ‘eating each other out’, ‘diddle yourself’ and ‘squirting’ were used as descriptions of explicit sexual activity.
Segment 2 – Tradie vs Lady 
In Segment 2, two listener contestants competed in a quiz. The content that was the subject of the complaint occurred during the contestant introductions. Each contestant was introduced to the audience and information was provided about them by the hosts, including their name, age, weight and favourite sexual position. In both introductions, an anecdote was told about the contestant’s past sexual experience.
[bookmark: _Hlk185346361]Female contestant introduction 
Ms Henderson: […] You married your high school sweetheart. Oh, you've been together for twenty four years with three kids. Favorite sex position is doggie and a couple of years ago they went away with a bunch of their friends to Summernats and all their friends watched them have sex.
[…]
Mr Sandilands: You sound like a normal mum, now you're getting banged raw in front of a crowd at Summernats?
[bookmark: _Hlk185409295]Female contestant: Yes, we well, we snuck away from the group and we were feeling a bit toey, so we went back to our cabin and my husband was, yeah, in a kinky mood. He blindfolded me, which, of course you've got to go along with.
Mr Sandilands: Yeah
Ms Henderson: I don’t know where this is going.
Female contestant: Having a good time as you do, and yeah. 
Mr Sandilands: Does this end with him walking you out into the middle of the crowd?
Ms Henderson: Ha ha, that’s what I was thinking.
Female contestant: Not quite, not quite - but I didn't realize all the windows were open.
Ms Henderson: And where were your friends exactly?
Female contestant: Outside watching.
Ms Henderson: What they just were? What do you mean they're watching? Like?
Mr Sandilands: Look in all honesty, Jackie. If this had happened to you, we'd just probably still watch through the window as well. Like we wouldn't be yelling out ‘excuse me, excuse me’.
Male contestant introduction 
[bookmark: _Hlk185346387]Mr Sandilands: […] Well, anyway, a bit about young […] He’s eighteen, is a brickie, drives the Ford Ranger, so he's doing well. He's currently single, and I tell you why. His favourite sex position is doggy. He loves a great arse, and listen to this little tidbit. He's got a draw full of butt plugs, brand new, pulls a new one out every time he has sex with a different young lass and then displays them, by name on a shelf in his room.
Weighing in at seventy five kilos, playing for the tradies, it's bussy boy, […] everyone.
Ms Henderson: How many have you got lined up there […]?
Male contestant - I got four on the shelf.
Mr Sandilands and Ms Henderson: Four!
Mr Sandilands: How many in the drawer, brother? How many in the drawer waiting to be shelved? 
Male contestant - I got six - I got a ten pack.
Ms Henderson: You got a ten pack online? And how many times do you go to bring it out and the girl goes no, I'm not into that?
Male contestant - Quite often.
[…]
Mr Sandilands: What does your mum say? What are these? Does your mum ask what they are?
Male contestant - Ah, they’re just decorations, Christmas ornaments. Nah, she doesn't really see it. She doesn't come into my room.
Ms Henderson: I bet she does, yeah, yeah. She goes into your room…
Male contestant: She probably doesn’t want to ask. 
Mr Sandilands: What's your father's name, by the way?
Male contestant – [Father’s name]. 
Mr Sandilands: Does she go, [father’s name], come into […] room. What are these rubber Christmas ornaments? You go, give it, give it a smell. It smells like shit. 
Ms Henderson: Do you wash them before you display them?
Male contestant - I just give them a quick rub but they still smell.
Ms Henderson: Do you put them under running water or just a rub?
Male contestant - Yeah, running water. I just get like the particles off and stuff. But yeah, they still smell for sure.
Mr Sandilands: That must be a beautiful sleep you’re getting there at night, looking up at your shit-stained shelf. Remembering all the glories. Okay, let's get this thing started. 
The ACMA considers that the ordinary reasonable listener would have understood that the discussion related to actual events that happened to each contestant, and that both were happy to relate those events on the Program. 
While both discussions were made in a friendly, light-hearted manner, the ACMA considers the material that was conveyed was of a graphic sexual nature.
The references to the female contestant’s sexual experience clearly conveyed to the audience that the female contestant had engaged in sexual intercourse in front of others. 
The discussion regarding the male contestant was sustained and conveyed detailed information about the smell and cleanliness of used sex toys that the participant collected and displayed in his bedroom.
What are the demographic characteristics of the audience?
Under the decency provisions, regard must be had to the demographic characteristics of the audience of the relevant program. The Licensees submitted to the ACMA a spreadsheet containing demographic characteristics of both the KIIS 1065 and KIIS 1011 Melbourne and Sydney audiences. In relation to the Melbourne audience, the Licensees also noted:
a. Compared to Victorians as a whole group (based on the 2021 Australian Bureau of Statistics census data), regular listeners of the Show who we would have been expecting to listen to the Melbourne Program, are more likely to be between the ages of 20-39, to not have children, and to have been born in Australia, the UK/Ireland or New Zealand.
b. Based on our understanding of the additional data contained in the surveys (for which there is no comparable census data), regular listeners of the Show, who we would have been expecting to listen to the Melbourne Program, are more likely than average to be extroverted, socially connected, physically active and enthusiastic consumers of music and entertainment. 
c. It is our informed view that regular listeners of the Show for KIIS Melbourne are broad minded adults who enjoy spontaneous comedy and who are entertained by provocative content.
The ACMA reviewed the demographic data submitted. A comparison of the Melbourne and Sydney audience information was conducted which indicates similarities between the audiences for The Kyle & Jackie O Show in Melbourne and Sydney. For example, the listener profiles across age ranges for the 2 audiences are very similar, being usually within 1 to 2% in each age range listed. The broad similarities of audience make up are repeated across factors including relationship status, employment, education and income. The ACMA is of the view that the characteristics of the Melbourne and Sydney audiences are relatively similar to each other.
Approximately half of listeners of The Kyle & Jackie O Show across the Licensees are aged between 25-44.
The demographic data indicates that 16% of listeners in Sydney and 19% of listeners in Melbourne who listened to the KIIS breakfast programming are aged between 10-17 years. 
The ACMA notes the Melbourne Licensee’s submission to the complainant that the core audience of the Program is a:
… ‘broad-minded adult demographic. The style and format of the Program is intended to include robust, uninhibited, real life comedic discussions, and this does include sexual references and descriptions of sexual activities.’ 
The Licensees’ submissions state that the ‘regular’ or ‘core’ audience for the Program are ‘broad minded adults’, and that they ‘enjoy spontaneous comedy and who are entertained by provocative content.’ However, the ACMA notes the significant proportion of the regular audience in Melbourne and Sydney (19% and 16% respectively) that are under 18 years of age. 
The licensees further submitted to the ACMA:
Content such as that broadcast in Segment 1 and 2 is intended to be sexually provocative and entertaining and it holds significant cultural value in reflecting the evolving norms and attitudes of younger Australians. For younger Australians, having access to entertainment that is unembarrassed by sex and frank and engaging in discussing sexual activity is important for promoting acceptance and understanding in circumstances where they are growing up in a world where concepts of sexuality and identity are more fluid and diverse than ever before. These portrayals allow them to see a broader spectrum of experiences and assist in normalising diverse sexual identities, debunking myths and misconceptions, and fostering an atmosphere of acceptance.
[…]
The ACMA does not appear to have considered, or otherwise to have had any regard to, the changes to the way listeners who are predominantly aged between 15-17 consume media content today, which is more direct, unfiltered and on demand than ever before. These listeners are exposed to all types of content that is freely accessible online and often not regulated, including content of a sexual nature, shifting the standard away from what older, more conservative Australians might consider “indecent”. 
The ACMA does not accept that the potential accessibility of sexual content online negates broadcast licence holders’ obligations to comply with the regulatory rules set out in the BSA and the Code.
Clause 2.2 of the Code requires the ACMA to ‘have regard to’ the demographic characteristics of the audience of the relevant program, however it does not confine the ACMA to considering only the standards prevailing within that subset, or core audience. The applicable Code provision does not require the ACMA to elevate the demographic characteristics of the audience above all other contextual considerations, but rather to ‘have regard’ to them.
The wording of clause 2.2 of the Code requires a primary assessment of whether the material offends against ‘generally accepted standards of decency’, and that in making that assessment, regard must be had to the demographic characteristics of the audience.
While demographic characteristics may assist in suggesting potential tolerance of a particular style and language use, it does not necessarily indicate the attitudes of the audience to specific material. Nor will audience demographics mean that specific content would not offend against generally accepted standards to a degree that it is appropriate for broadcast. Regard must still be had to the particular content under consideration.
The ACMA considers that there is nothing in the submissions to suggest that the demographic characteristics of the audience of the Program would have standards that differ from what would be regarded as ‘generally accepted standards of decency’. The ACMA further considers that the representation of under 18 listeners in the audience is indicative of a higher degree of sensitivity to comments of this nature. 
In light of the above, did the material offend against any generally accepted standards of decency?
Clause 2.2 of the Code requires the ACMA to consider the meaning of the phrase ‘generally accepted standards of decency’.
The objects of the BSA include the promotion of the availability of a diverse range of radio services to audiences throughout Australia. Another object is to encourage providers of broadcasting services to respect community standards in the provision of program material.
The phrase ‘generally accepted standards of decency’ refers to the current consensus of recognised present-day standards of propriety. In this regard, some guidance is provided by the courts, which have said that community standards will be those of the average person who can be summed up as moderate, and ‘not given to thoughtless emotional reaction’ nor ‘given to pedantic analysis’.[footnoteRef:2] [2:  Mackinlay v Wiley [1971] WAR 3 at 25.] 

The ACMA acknowledges that diverse audiences in Australia will not necessarily have common tastes and standards. Members of the community may accept that some material they find coarse, or offensive would not be similarly judged by others.
People tend to accept, up to a point, the right of others to have such material broadcast during programs to which they listen. The average person also recognises that standards of decency are not fixed, either over time or across all sections of the community.
In considering compliance with clause 2.2 of the Code, one of the relevant factors is the likely audience’s expectations of the program at the time of the broadcast. While no subject in a broadcast may be ‘taboo’, sensitive subjects should be treated with care, particularly in discussions about matters that have been considered private by most people in Australian society. 
In relation to Segment 1, the ACMA considers that the phrases used during the discussion to describe explicit sexual activity such as oral sex, masturbation and ejaculation, were lewd and explicit sexual descriptions. 
In Segment 2, particularly during the discussion with the male contestant, the discussion included graphic sexualised descriptions of the contestant’s sex toy collection, including reference to the cleanliness and smell of used ‘butt plugs’, which were sustained and vulgar. 
The ACMA considers that the discussion in both segments would be considered offensive to the average, moderate person in the broader community, including those who fall within the demographic characteristics of the audience of the Program. 
The ACMA notes that the format of the contestant introductions in the Tradie v Lady segment will typically contain the contestant’s favourite sex position along with information such as the contestant’s name, age and occupation. The introduction also usually includes an anecdote about the contestant that is sexual in nature. This anecdote is often the main topic of the ensuing discussion between the hosts and contestant. 
The licensees further submitted to the ACMA:
Listeners of the Kyle & Jackie-O show have “an awareness and expectation of the likely content to which they will be exposed”. Segment 2 forms part of the “Tradie vs Lady” segment. The “Tradie vs Lady” segment has been a regular feature on the Kyle & Jackie-O show for more than five years and is very popular with the audience. The introduction of the contestants has involved, in many if not all of the times that the segment has aired, a contestant identifying their favourite sexual position. Contestants often also tell an anecdote about a sexual experience. The anecdote is intermingled with banter with Kyle and Jackie-O. The discussion of sex in the segment is frank, light-hearted and sex-positive; the contestant is consenting (and, where applicable, has selected the anecdote) and is an enthusiastic participant.
The regular audience of the Kyle & Jackie-O show would have an expectation that the “Tradie vs Lady” segment would contain this kind of discussion of sex. That reflects the demographic characteristics of the audience of the program. ARN accepts that this approach to sex may not be one that is to the tastes of an audience with different demographics. ARN recognises that for older Australians or those from conservative backgrounds, the treatment of sex with which they are comfortable may be inhibited or treat discussion of sex as private or even shameful or embarrassing. But that is not the audience of the Kyle & Jackie-O show. 
Based on the submissions of the Licensees, the ACMA considers that the recurring format in the introductions indicates the references to sexual activity in Segment 2 did not occur accidentally or spontaneously. Rather, they arose from a conscious decision of the Program to seek that information from the contestants and then discuss it in further detail. 
The ACMA notes that the Program currently relies on Program censors, put in place following enforcement actions by the ACMA after similar breaches of the Code were found in recent previous investigations, to stop occurrences of unsuitable content going to air. 
However, based on the ongoing format of the contestant introductions, and the continued focus of sexualised discussions between the hosts and contestants, it does not appear that Program censors have proactively considered the potential risks of discussing matters of a sexual nature with the contestants. In the case of the contestant introductions in Segment 2, both anecdotes contained descriptions of sexual activity that were explicit. While a contestant may be unaware of the obligations placed on broadcasters under the Code, this is not true for the Program and the Licensees who broadcast it. 
The ACMA acknowledges that each of the segments was presented in a light-hearted manner, and the overall tone was mild. However, the ACMA does not consider that the tone of the segments sufficiently diminished the impact of the language and explicit sexual themes that were broadcast.
The ACMA acknowledges the Licensees’ submission concerning the demographic characteristics of the Program but still considers the content in Segment 1 and Segment 2 offended generally accepted standards of decency, having regard to the demographic characteristics of the audience of the Program.
Accordingly, the ACMA’s finding is that the Licensees breached clause 2.2 of the Code.
Issue 2: Feature Program with an explicit sexual theme
Relevant Code provision
Material not suitable for broadcast
2.4	A Licensee must not broadcast a feature Program which has an explicit sexual theme as its core component unless it is broadcast between 7.00pm and 6.00am and an appropriate warning is made prior to commencement of the Program and at hourly intervals during broadcast of the Program.
Finding
The ACMA’s finding is that the Licensees did not breach clause 2.4 of the Code.  
Reasons
To assess compliance, the ACMA has addressed the following questions:
· Did the Program have an explicit sexual theme?
· Was the explicit sexual theme the ‘core component’ of the Program?
The complainant submitted: 
I am making this complaint specifically because it was wall-to-wall adult sexual content of the most kinky type and the fact kids would be listening is completely unacceptable. It was not educational, it had no warnings, it was gratuitous adult conversation more suited to a pub than a radio show kids can hear.
The Melbourne Licensee submitted to the complainant:
We accept that there was a focus on sexual themes and many sexual comments during the Segment. However, taking into account that the Segment lasted around six minutes, and the whole Program runs for four hours and includes a wide variety of content and information, in our view the Program does not have “an explicit sexual theme as its core component” as required for a breach of clause 2.4 of the Code. The core component of the Program is the interaction between the hosts. The hosts discuss local and global events and concerns on a wide range of topics, covering everything from politics, to health, to music, to family, to money and many others.  
Did the Program have an explicit sexual theme?
As previously discussed (in Issue 1 above), the ACMA considers that the Program did contain explicit sexual themes.
Was the explicit sexual theme the ‘core component’ of the Program?
The Code provides a broad definition of the term Program:
Program/s means any material broadcast by the Licensee except for Advertisements.
In the context of 2.4 the ACMA considers that the term Program should be interpreted as the Program in its entirety. The terms ‘core’ and ‘component’ are not defined in the Code.
The Macquarie Dictionary relevantly defines the word ‘core’ as:
the central, innermost, or most essential part of anything: the core of a curriculum.
The Macquarie Dictionary defines the word ‘component’ as:
a constituent part.
Accordingly, for a breach of clause 2.4 of the Code to occur, the ACMA considers that an explicit sexual theme must be the central, innermost, or most essential part of a Program. 
The ACMA’s review of the Program confirmed that explicit sexual themes do constitute segments or parts of segments of the Program, including those discussed in Issue 1 above. 
However, these segments constitute only a small portion of the four-hour Program. The Program contained numerous other segments, the overwhelming majority of which do not contain sexual themes of any kind. These segments include several interviews, music breaks, audience call ins, audience competitions, prize giveaways and general discussion about popular culture topics.  
For these reasons, the ACMA considers that the Program did not have an explicit sexual theme as its core component.
Accordingly, the ACMA’s finding is that the Licensees did not breach clause 2.4 of the Code. 
Issue 3: Complaints handling 
Relevant Code provision 
[bookmark: _Hlk52608943]10.11.	Subject to 10.13, the Licensee must use its best endeavours to respond to a Code Complaint substantively in writing within 30 Business Days of the receipt of the complaint. 
Finding
The ACMA is of the view that the Melbourne Licensee breached clause 10.11 of the Code.
Reasons
The ACMA has considered the submissions from the Complainant and the Melbourne Licensee about interactions between the two parties. 
To assess compliance, the ACMA addressed the following questions:
· Was the complaint a Code complaint?
· [bookmark: _Hlk54085606][bookmark: _Hlk54085421]If so, did the Licensee use best endeavours to respond to the complaint substantively within 30 Business Days?
Interactions between the complainant and the Licensee
On 30 September 2024, the Complainant alleged that they had not received a substantive response 3 months after lodging their complaint to the Melbourne Licensee.
The Complainant submitted their original complaint to the Melbourne Licensee on 7 June 2024 using the online complaint form provided on the KIIS FM website.[footnoteRef:3] In the complaint, which was later provided to the ACMA, the complainant expressed serious concerns about the explicit sexualised language used in the Program. The complainant also expressed concerns that children could be listening. The complainant checked boxes related to clauses 2.2 and 2.4 of the Code as being relevant to the complaint.  [3:  https://www.kiis1011.com.au/about-us/contact-and-complaints/ KIIS FM complaints contact and complaints form accessed 12 December 2024 ] 

When the Complainant contacted the ACMA on 30 September 2024, they had still not received a response from the Melbourne Licensee. 
On 30 September 2024, the ACMA contacted the Melbourne Licensee to determine whether a code response had been provided to the complainant and was advised by the Melbourne Licensee that following an internal investigation, they had been unable to find a record of a response to the complainant. The Melbourne Licensee then responded to the Complainant on 21 October 2024 (more than 30 business days since the Complainant lodged their complaint).
In its response to the Complainant, the Melbourne Licensee apologised for the delay, stating they had ‘unfortunately experienced an error previously with the delivery of the response to your complaint.’
Was the complaint a Code complaint?
The objects of the BSA include to encourage the provision of a means for addressing complaints about broadcasting services. Complaints are an essential part of the co-regulatory regime in Australia, providing an efficient process for listeners to convey concerns to the licensee who is responsible for the broadcast content.
The Code establishes a complaints framework that sets rules for both complainants and licensees. The rules establish:
· what information must be included in the Code complaint (clauses 10.3 and 10.4)
· the time frame in which a Code complaint must be received (within 30 days of the broadcast) (clause 10.4)
· the manner in which a Code complaint must be lodged with the licensee (via an electronic form or by post) (clause 10.2).
The rules require the licensee to:
· respond in a substantive manner within 30 business days (clause 10.11)
· inform the complainant that they have the right to refer their complaint to the ACMA if they are dissatisfied with the licensee’s response (clause 10.12).
The complaint to the Melbourne Licensee contained allegations that raised issues under the Code (clauses 2.2 and 2.4). The complaint included sufficient details, including about the material broadcast, to meet the requirements of clauses 10.3 and 10.4 of the Code. It was also received by the Licensee on 7 June 2024, the same day as the broadcast, which meets the requirements of clause 10.4 of the Code.
In assessing the handling of the complaint by the Melbourne Licensee the ACMA notes:
· The Licensee has an electronic complaints form that provides data entry fields to allow the complainant to include information pertinent to the complaint, including contact information and information that will identify the broadcast material complained about. The electronic complaints form also includes ‘check boxes’ that allow the complainant to identify each relevant Code clause their complaint relates to. 
· The copy of the complaint submitted by the complainant that indicates they entered all relevant fields on the online complaint form. This includes choosing ‘Formal complaint about on-air radio broadcast’ from the drop-down menu. 
Consequently, the ACMA considers the complaint was a Code complaint, and that the obligations under clause 10.11, to respond to the Code complaint within 30 business days of receipt, applied.
If so, did the Licensee use best endeavours to respond to the complaint substantively within 30 Business Days?
The ACMA notes that the complaint was lodged on 7 June 2024 and the complainant received a substantive response on 21 October 2024, only after the Melbourne Licensee was prompted by the ACMA to do so. The Melbourne Licensee failed to provide a substantive response within 30 business days.
The Melbourne Licensee has advised that the cause of the delay was ‘human error brought about by a complex set of personal circumstances. [The complainant’s] referral to the ACMA has enabled us to identify and resolve vulnerabilities in ARN’s complaints handling procedures.’
The ACMA notes that the Melbourne Licensee is responsible for the material it broadcasts, and failing to adequately respond to Code complaints undermines the utility of the co-regulatory Code process. The ACMA therefore considers the Melbourne Licensee failed to use its best endeavours to respond substantively in writing within 30 business days of the receipt of the Code complaint, as required under clause 10.11 of the Code.
Accordingly, the ACMA’s finding is that the Melbourne Licensee breached clause 10.11 of the Code.

Attachment A
The ACMA’s approach to assessing content
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener or viewer.
Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:4] [4:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
[image: acma.gov.au]
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