

Proposal to remake the Radiocommunications (Allocation 
of Transmitter Licences – High Power Open Narrowcasting Licences) Determination 2014 
Consultation paper
Contents
[image: ]
June 2024
[image: acma.gov.au]
Canberra
Level 3
40 Cameron Avenue 
Belconnen ACT
PO Box 78
Belconnen ACT 2616
T	+61 2 6219 5555
F	+61 2 6219 5353
Melbourne
Level 32 
Melbourne Central Tower
360 Elizabeth Street 
Melbourne VIC
PO Box 13112
Law Courts 
Melbourne VIC 8010
T	+61 3 9963 6800
F	+61 3 9963 6899
Sydney
Level 5 
The Bay Centre
65 Pirrama Road 
Pyrmont NSW
PO Box Q500
Queen Victoria Building 
NSW 1230
T	+61 2 9334 7700 or 1800 226 667
F	+61 2 9334 7799
Copyright notice
[image: by]
https://creativecommons.org/licenses/by/4.0/
With the exception of the Commonwealth Coat of Arms, logos, emblems, images, other third-party material or devices protected by a trademark, this content is made available under the terms of the Creative Commons Attribution 4.0 International (CC BY 4.0) licence. 
We request attribution as © Commonwealth of Australia (Australian Communications and Media Authority) 2024.
All other rights are reserved.
The Australian Communications and Media Authority has undertaken reasonable enquiries to identify material owned by third parties and secure permission for its reproduction. Permission may need to be obtained from third parties to re-use their material. 
Written enquiries may be sent to:
Manager, Editorial Services
PO Box 13112
Law Courts
Melbourne VIC 8010
Email: info@acma.gov.au






Issues for comment	1
Background	2
About the HPON allocation determination	3
Proposed changes to the HPON allocation determination	5
Register of section 34 determinations	5
Types of auction and medium of bidding	5
Minor changes	6
Other matters	6
Invitation to comment	7
Making a submission	7
	

	Contents (Continued)

	



	

	Contents (Continued)

	




acma	 |	iii

acma	 |	iv

acma	 |	v

[bookmark: _Toc169796951][bookmark: _Hlk169775142][bookmark: _Toc26869187]Issues for comment
Under Part 4 of Chapter 3 of the Legislation Act 2003, most legislative instruments ‘sunset’. That is, they are automatically repealed on the 1 April or 1 October that first occurs 10 years after they are registered. In accordance with the legislation, we propose to remake the Radiocommunications (Allocation of Transmitter Licences – High Power Open Narrowcasting Licences) Determination 2014 prior to the sunset date with only minor changes, so that its ongoing effect is preserved.
We invite comments on the draft Radiocommunications (Allocation of Transmitter Licences – High Power Open Narrowcasting Licences) Determination 2024.

[bookmark: _Toc169796952]Background 
In April 2014, we made the Radiocommunications (Allocation of Transmitter Licences – High Power Open Narrowcasting Licences) Determination 2014 (HPON allocation determination) under section 106 of the Radiocommunications Act 1992 
(Radcomms Act).
Under Part 4 of Chapter 3 of the Legislation Act 2003, most legislative instruments ‘sunset’. That is, they are automatically repealed on the 1 April or 1 October that first occurs 10 years after they are registered. This is an automatic process applying to most legislative instruments, regardless of their content.
We can decide to revoke and remake an instrument before it sunsets, or allow it to sunset. If the instrument is still required, our approach has been to revoke it before it sunsets and to remake it after consultation. 
The HPON allocation determination is due to sunset on 1 October 2024. 
We have the preliminary view that the HPON allocation determination is operating effectively and efficiently, and continues to form a necessary and useful part of the legislative framework. 
We propose to remake it in a new instrument prior to the sunset date with only minor changes, so that its ongoing effect is preserved.
The purpose of this document is to consult on the proposal to remake the HPON allocation determination and to provide reasoning for the minor changes we propose. 
We propose to call the remade instrument the ‘Radiocommunications (Allocation of Transmitter Licences – High Power Open Narrowcasting Licences) Determination 2024’. A draft of the proposed instrument is provided alongside this paper in the key documents section of the consultation page on the ACMA website.
We aim to make the remade instrument prior to its sunset date in the third quarter of 2024 after considering the outcomes of this consultation process. We intend for the remade instrument to revoke the current one when it comes into force.


[bookmark: _Toc169796953]About the HPON allocation determination
High power open narrowcasting (HPON) licences are transmitter licences used for the provision of radio broadcasting services to a limited audience. They provide content such as tourist and racing information, and ethnic and religious programming, or transmit to a limited location. 
The HPON allocation determination sets out a system for the price-based allocation of HPON licences. An open narrowcasting service is ‘high power’ if the transmitter used to provide it operates at more than one watt in a residential area, or at more than 
10 watts in a non-residential area.
Providers of open narrowcasting services do not require a service licence under the Broadcasting Services Act 1992 (the BSA), as a class licence authorises the provision of the service. However, if they wish to use the broadcasting services bands to provide their services, they need to obtain a transmitter licence issued under the Radcomms Act, which authorises them to transmit their services. 
The HPON allocation determination is made under subsection 106 of the Radcomms Act. Subsection 106(1) of that Act provides that we may determine in writing a 
price-based allocation system for allocating and issuing specified transmitter licences, other than temporary community broadcasting licences or national broadcasting services transmitter licences. 
The HPON allocation determination sets out details for the price-based allocation system, including:
publication of notices
application fee
reserve price
approval of forms
payments
how licences are allocated in the event of either single or multiple applicants. 
It does not apply to renewals of existing high power open narrowcasting licences. 
Our usual approach is to invoke the HPON allocation determination when we allocate HPON licences for frequencies that are planned for HPON services in licence area plans (LAPs), which are made under Part 3 of the BSA. There may be exceptional circumstances where we decide it would promote the objects of the BSA to issue a licence for a HPON service that has not been planned in a LAP, such as a First Nations service in a remote area. In these exceptional circumstances, we may issue the licence by an administrative method, rather than by price-based allocation. 
Over the last 10 years, we have allocated 2 HPON licences using the HPON allocation determination. These were for Hobart in 2021 and Gosford in 2022. We have no plans to conduct another HPON allocation process in the near future.
Since 2020, we have been focussing our broadcast spectrum planning activities on improving the reception and coverage of existing broadcasting services in regional areas, rather than on planning new broadcasting or narrowcasting services. The following activities are the focus of our broadcast planning: 
transitioning commercial, community and national radio services in regional areas from AM to FM, where spectrum is readily available 
supporting the rollout of digital radio where feasible 
improving coverage for national, commercial and community broadcasting where spectrum is available 
supporting trials of new types of broadcasting technology.
These priorities allow us to better target our resources to improve the diversity and service quality offered in a radio licence area. Planning of new broadcasting services, including narrowcasting services, is not currently a broadcast planning priority. 
There are 32 HPON services that have been planned in licence area plans (LAPs) for which HPON licences have not been allocated. We are not aware of significant demand for licences to provide HPON services in these areas. Many of the frequencies planned for these services may instead be needed for AM–FM conversions in regional areas.
HPON services are typically operated for profit and the allocation may attract a number of interested parties. For these reasons, we have historically allocated most LAP-planned HPON licences via price-based allocations. Our intention is to continue to allocate the licences for most LAP-planned HPON frequencies using a new HPON allocation determination. 
[bookmark: _Toc381177300][bookmark: _Toc26869190]Although we have no plans to conduct more HPON allocation processes in the near future, we consider that the HPON allocation determination should be remade. We consider that it is a useful and relevant instrument as it sets out a price-based allocation system if we decide to allocate an HPON licence.
[bookmark: _Toc169796954]Proposed changes to the HPON allocation determination
We are proposing some changes to the HPON allocation determination to reflect changes to our allocation processes and developments in allocation technologies. The proposed changes also reflect modern protocols for legislative instruments.
Most of the changes we propose are minor in nature. Two of the more significant changes are to:
Remove the requirement for the ACMA to maintain a register of section 34 determinations.
Provide more flexibility about the type of auction and the medium of bidding.
[bookmark: _Toc169796955]Register of section 34 determinations
Section 34 of the BSA allows us to make determinations (section 34 determinations) that spectrum is available for allocation for specified purposes, including open narrowcasting services, for specified periods. We need to make a section 34 determination before we conduct an HPON licence allocation, even if the HPON frequency is planned in a LAP.
The HPON allocation determination requires us to maintain a register of frequencies to be available for allocation under section 34. We propose to remove the requirement for the register. We consider that it no longer serves a useful purpose. It was introduced at a time when it was anticipated that there would be a high number of allocation processes. 
Section 34 determinations can still be made to allow for future HPON allocations without the register needing to be maintained. Instead of maintaining the register, we would made specific decisions in relation to an allocation, publish it on our website and notify relevant stakeholders.
We propose to:
Remove the current section 7 of the HPON allocation determination which deals with the register of section 34 determinations. 
Remove the words ‘included on the Register’ in paragraph 5(1)(b) and all other references to the register of section 34 determinations. 
[bookmark: _Toc169796956]Types of auction and medium of bidding
Over time, there have been changes to auction processes. Online processes have become a standard means of conducting spectrum auctions. The current wording of the HPON allocation determination assumes an in-person process as a default type of auction. For instance, sections 17, 18 and 36 refer to an auction ‘place’, and section 41 refers to a ‘place’ where the form must be lodged, implying a geographical location. The HPON allocation determination also contains provisions for telephone bidding (see section 23). 
While in some circumstances telephone or in-person auctions and bidding may still be preferable or suitable, we propose to allow for greater flexibility in terms of the medium of bidding and type of auctions, with no single process to be considered the default type of auction or medium of bidding. Our view is that the choice of medium and auction type should be made according to what is suitable in the circumstances.
We propose to:
Make minor changes so that in-person processes will no longer be the only or default type of price-based auction system (for instance, online processes are a feature of contemporary price-based auction systems), and to provide flexibility about which type of process will be utilised, depending on the circumstances. The affected sections are sections 17, 18, 36 and 41.
Remove the current section 23, which deals with telephone bidding.
Make minor changes in rules for auction processes, including bidding, that do not assume the medium of bidding (such as telephone). This change will allow for different types of bidding that are in use now, as well as potential types of bidding that could be developed with future technologies. 
[bookmark: _Toc169796957]Minor changes
We propose to:
Make minor formatting changes in keeping with modern protocols for legislative instruments.
Re-structure the instrument to group certain provisions together. 
Implement drafting which makes powers, where they exist, express rather than implied.
The proposed draft instrument, to be called the Radiocommunications (Allocation of Transmitter Licences – High Power Open Narrowcasting Radio Licences) Determination 2024, is available alongside this consultation paper in the key documents section of the consultation page on the ACMA website.
[bookmark: _Toc169796958]Other matters
We will be consulting with the Australian Competition and Consumer Commission (ACCC), as required by subsections 106(11A) and (12) of the Radcomms Act, as to whether any new allocation determination for HPON licences should:
impose limits on the number of HPON licences that may be allocated or issued to a person under the new determination
require the ACMA to provide specified information to the ACCC.
The proposed draft instrument does not include any such requirements. However, if the ACCC recommends the inclusion of these requirements, we may decide to include them without further public consultation. Stakeholders are invited to give their own view on whether the proposed draft instrument should include such requirements.
[bookmark: _Toc169796959]Invitation to comment
[bookmark: _Toc433122131][bookmark: _Toc348105637][bookmark: _Toc300909556][bookmark: _Toc298924673][bookmark: _Toc169796960][bookmark: _Toc348105638][bookmark: _Toc300909557][bookmark: _Toc298924674][bookmark: _Toc274296357]Making a submission
[bookmark: _Hlk169775276]Comments are sought from the public regarding our proposal to remake the legislative instrument referred to above, without any significant changes, on the basis that it is operating effectively and efficiently. 
Online submissions can be made by uploading a document. Submissions in PDF, Microsoft Word or Rich Text Format are preferred.
Submissions by post can be sent to: 
The Manager
Broadcasting Carriage Policy Section
Australian Communications and Media Authority
PO Box 78
Belconnen ACT 2616
The closing date for submissions is COB, Friday 26 July 2024. 
Consultation enquiries can be emailed to bcp@acma.gov.au.
[bookmark: _Toc348105639][bookmark: _Toc300909558]Publication of submissions
[bookmark: _Toc348105640][bookmark: _Toc300909559][bookmark: _Toc265246234]The ACMA publishes submissions on our website, including personal information (such as names and contact details), except for information that you have claimed (and we have accepted) is confidential. 
Confidential information will not be published or otherwise released unless required or authorised by law.
Privacy
View information about our policy on the publication of submissions, including collection of personal information during consultation and how we handle that information.
Information on the Privacy Act 1988, how to access or correct personal information, how to make a privacy complaint and how we will deal with the complaint, is available in our privacy policy. 
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