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[bookmark: _Toc135652624]Executive summary
[bookmark: _Toc433122125]Between June 2028 and December 2032, spectrum licences across a number of bands are due to expire. The Australian Communications and Media Authority (ACMA) has previously stated that we will begin considering expiring spectrum licences (ESLs) 5 years before expiry, and are now commencing consultation on our proposed process for considering arrangements for these ESLs. 
In 2020, the Radiocommunications Act 1992 (the Act) was amended, introducing new provisions for dealing with ESLs.[footnoteRef:2] The ACMA is now broadly responsible for the ESL process, including considering the public interest, deciding whether licences should be renewed, the terms and conditions of renewed licences, and the pricing of any renewed licences.  [2:  A previous ESL process was conducted between 2009 and 2017. This commenced with a consultation in 2009, with ministerial determinations and directions relevant to the ESL process being made in 2012 and 2013. Licences were then re-issued between 2013 and 2017. ] 

The Act also sets out timeframes for considering ESLs. Licensees are responsible for applying, within a set timeframe, to the ACMA to have their licences renewed and the ACMA must decide, within the timeframes applicable to the relevant licence, whether to renew a licence. 
There is no presumption of a particular outcome for ESLs (for example, renewal, refusal to renew, re-allocation). This ESL process, therefore, poses an opportunity to review arrangements for the relevant spectrum to ensure that arrangements facilitate the long-term public interest into the future. 
This discussion paper outlines our proposed approach to the ESL process and seeks comment on the following matters.
ESL process: 4-stage approach
We are proposing a 4-stage approach to the ESL process, as shown in Figure 1:
Stage 1: design and consult on the proposed process (that is, this consultation)
Stage 2: finalise the process and request relevant information from incumbent licensees to assist in developing an assessment framework 
Stage 3: consult on preliminary views on a range of ESL and spectrum matters, such as planning and licensing arrangements, licence conditions, pricing and issues affecting the relevant band
Stage 4: finalise and undertake the renewal application and decision-making processes. This stage is specific to the consideration of individual licences.

Overview of proposed 4-stage process
[image: ] 
Stages 1–3 will be conducted once before the first renewal application period (that is, in advance of Q2 2026), and will consider relevant matters for all ESLs and the relevant spectrum. However, some views formed in Stage 3 may need to be revisited closer to the expiry of licences within a band, as required.
Stage 4 will begin with the release of an information paper identifying our preferred views. However, because this stage relates to the specific renewal application period for the relevant expiring licences, aspects of Stage 4 will be more band-specific and licensee-specific, conducted closer to the date of expiry of licences in the particular band and then repeated for each relevant band. 
Public interest criteria
To assist in our assessment of options that promote the public interest, we are proposing 5 criteria to guide our considerations for this process: 
facilitates efficiency
promotes investment and innovation
enhances competition
balances public benefits and impacts
supports relevant policy objectives.
These proposed public interest criteria will assist us to consider how different options may promote the long-term public interest, as well as whether renewal is in the public interest. 
Pricing
This paper provides some initial observations about the approach to valuing the spectrum associated with the ESLs.
Examining use under spectrum licences
Examining use of the ESLs will be useful in considering options for the future use of the spectrum and whether changes to technical frameworks and/or licence conditions are needed to optimise this use. We are proposing to consider a variety of dimensions of use to help inform preliminary views about future arrangements for the spectrum. 
As stated in the Draft five-year spectrum outlook 2023–28, we have also considered approaches to examine use under certain apparatus licences, such as area-wide licences. We are proposing to continue to monitor bands for evidence of unmet demand and spectrum inefficiencies, and consider whether updates to our band planning and licensing work program are needed, where appropriate.
[bookmark: _Toc135652625]Issues for comment
We invite comments on the issues set out in this paper:
[bookmark: _Hlk134000660]What are your views on the proposed public interest criteria? Are there other criteria we should consider?
What are your views on the proposed 4-stage approach to undertaking the ESL process? 
Are there any band-specific issues that we should consider as part of this ESL process? 
Are there any other matters that we should consider in connection with the ESL process?
[bookmark: _Hlk134003230]What are your views on the proposed approaches to valuing the spectrum and payment arrangements? 
What are your views on the proposed approach to examining use under existing spectrum licences? 
[bookmark: _Toc135652626]Introduction
Between 2028 and 2032, spectrum licences within the 700 MHz, 850 MHz, 1800 MHz, 2 GHz, 2.3 GHz, 2.5 GHz and 3.4 GHz bands are due to expire. 
Table 1 describes the parts of the spectrum and geographic areas that are currently subject to these expiring spectrum licences. Further details about these licences can be found in the Register of Radiocommunications Licences (RRL). 
Spectrum subject to spectrum licences due to expire 2028 to 2032
	Band
	Frequency range
	Geographic area*
	Expiry date

	700 MHz
	703–748 MHz / 
758–803 MHz
(2 x 45 MHz paired)
	Australia-wide
	31 December 2029

	850 MHz
	824–845 MHz / 
869–890 MHz
(2 x 20 MHz paired and 2 x 1 MHz paired downshift)
	Australia-wide
	17 June 2028

	1800 MHz
	1710–1785 MHz / 1805–1880 MHz
(2 x 75 MHz paired)
	Metropolitan and regional areas
	17 June 2028

	2 GHz
	1920–1980 MHz / 2110–2170 MHz
(2 x 60 MHz paired)
	Metropolitan areas including Canberra, Darwin and Hobart
	11 October 2032

	
	1960–1980 MHz / 2150–2170 MHz
(2 x 20 MHz paired)
	Regional areas
	

	2.3 GHz
	2302–2400 MHz 
(98 MHz unpaired)
	Metropolitan and regional areas
	24 July 2030

	
	2330–2400 MHz
(70 MHz unpaired)
	Canberra
	

	2.5 GHz
	2500–2570 MHz / 2620–2690 MHz
(2 x 70 MHz paired)
	Australia-wide
	30 September 2029

	2.5 GHz mid-band gap
	2570–2620 MHz
(50 MHz unpaired)
	Australia-wide
	30 September 2029

	3.4 GHz
	3475–3700 MHz
(225 MHz unpaired)
	Urban excise areas
	13 December 2030

	
	3400–3700 MHz
(300 MHz unpaired)
	Metropolitan and regional areas (following proposed allocation in 3.4 GHz in Q4 2023)
	


* Geographical descriptions vary between bands. That is, the areas described as metropolitan and regional may not be consistent between different bands. Specific geographic areas subject to spectrum licensing can be identified through the RRL.
[bookmark: _Toc135652627]Spectrum licensing
A spectrum licence authorises a person to operate a range of devices within the frequency ranges and geographic areas specified in the licence, subject to the conditions in the licence. Many spectrum licences relate to large geographic areas (including some Australia-wide licences) and large bandwidths of high demand spectrum. 
Spectrum licences were historically issued for periods of up to 15 years but may now be issued for up to 20 years. We have typically initially allocated spectrum licences via auction processes, although many current spectrum licences were most recently re‑issued between 2013 and 2017 as part of the previous ESL process.[footnoteRef:3]  [3:  Some ESLs were also issued by converting existing apparatus licences. ] 

Spectrum licences are tradable, in part or in full, enabling both disaggregation and aggregation of spectrum spaces, but also facilitating market-based opportunities for maximising efficiency and value derived from the spectrum. Licensees may also authorise third-party users, sometimes referred to as leasing, to make use of licensed spectrum. 
Spectrum licences are subject to technology-flexible frameworks, which although they may be optimised for a particular technology or service, enable multiple generations of technology to be deployed under a single licence and allowing licensees to repurpose the spectrum for other uses. This means licensees can operate any type of radiocommunications device for any purpose, provided they comply with the technical framework for that band and any other requirements that apply (such as equipment rules made under the Act). 
Technical frameworks are a collection of technical and regulatory conditions applicable to the use of radiocommunications devices in each band. The band‑specific technical framework defines the technical conditions and constraints under which a radiocommunications device may be registered (and deployed and operated) under a licence. Part of the technical framework is therefore made up by the contents of a spectrum licence, particularly its conditions. 
Technical frameworks also establish the coexistence and interference management policy framework between spectrum-licensed uses and users. They also contribute to the broader coexistence and interference management framework with apparatus and class-licenced spectrum uses (often in nearby bands). Accordingly, technical frameworks are developed considering the interests of both spectrum licensees and other spectrum users. 
The Act specifies the contents of spectrum licences, including the relevant conditions and statements that must be or may be included in a licence. We often have discretion in designing the specific terms of those conditions and statements. 
Spectrum licences must include: 
conditions specifying the licensed frequency band and geographic area (spectrum access conditions)
conditions specifying the limits on radiofrequency emissions made outside of the licensed frequency band and geographic area
duration
renewal information (potentially including renewal application period statements, renewal decision-making period statements, and public interest statements)
conditions about payment of taxes and charges
conditions about third-party use
conditions about registration of radiocommunications transmitters
conditions about the residency or permanent establishment in Australia of the licensee.
We also may include other conditions in spectrum licences. For example, interference management, electromagnetic energy requirements, record keeping and permitted uses of the licence (for example, rail safety and communications).
We have generally sought to apply common conditions to spectrum licences across the same band or a group of spectrum licences within a band, such as the licences used for rail safety and communications in the 1800 MHz band. However, we have discretion to include different conditions in licences across a band.
We have allocated spectrum licences across a number of bands. In addition to the spectrum-licensed bands summarised in Table 1, there are spectrum licences across several other bands that are not due to expire between 2028 and 2032 , as shown in Table 2. 
Spectrum subject to spectrum licences not due to expire between 2028 and 2032 
	Band
	Frequency range
	Geographic area
	Expiry date

	850/900 MHz
	814–824 MHz / 
859–869 MHz
890–915 MHz /
935–960 MHz
(2 x 10 MHz and 2 x 25 MHz paired)
	Australia-wide
	July 2044

	3.7 GHz 
(We are proposing to allocate this band in Q4 2023)[footnoteRef:4] [4:  The quantum of spectrum to be allocated in metropolitan and regional areas as part of the upcoming 3.7 GHz allocation reflects the ACMA’s current proposal and has yet to be formalised. ] 

	3700–3750 MHz
(50 MHz unpaired)
	Regional areas
	Depends on licence issue – likely late 2043/early 2044

	
	3700–3800 MHz
(100 MHz unpaired)
	Metropolitan areas and some regional areas and centres
	

	26 GHz
	25.1–27.5 GHz
(2.4 GHz unpaired)
	Metropolitan areas and regional centres
	July 2036

	20 and 30 GHz (Defence)
	20.2–21.2 GHz
30–31 GHz
	Australia-wide
	April 2036



[bookmark: _Hlk135237669]The licences listed in tables 1 and 2 have enabled the deployment and operation of a variety of services, including mobile broadband, fixed wireless, enterprise services, internet of things, electronic news gathering, and rail safety and communications. 
[bookmark: _Toc135652628]Previous ESL processes
Between 2013 and 2017, we re-issued many ESLs to the same licensee (that is, renewed).[footnoteRef:5] The then Minister for Communications had a significant role in this process, particularly concerning pricing and the public interest. [5:  We more recently also re-issued the 20 and 30 GHz spectrum licences held by the Department of Defence. ] 

Public interest
Historically, the Act provided that ESLs would be re-allocated (for example, via auction) at expiry, unless the licensee and relevant licence satisfied one of 2 criteria that justified re-issuing the expiring licence back to the same person: 
1. the licence was used to provide a service included in a class of services specified in a determination made by the minister
the ACMA was satisfied that special circumstances existed that were in the public interest for the user to continue to hold the licence.[footnoteRef:6] [6:  Spectrum licences issued prior to the commencement of the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020 carry an advisory note to this effect. ] 

In the most recent major ESL process, the minister made the Radiocommunications (Class of Services) Determination 2012 (COS Determination), which listed services for particular frequency bands, where, if the licence was used in the provision of that service, it was considered in the public interest for that licence to be re-issued.[footnoteRef:7]  [7:  The COS Determination was later amended to remove reference to satellite services in the 27 GHz band, the 27 GHz band spectrum licences were not renewed, and the band was made available for apparatus licensing. ] 

For example, the COS Determination specified mobile voice and data communications services for the 800 MHz band, meaning that if an ESL was used to provide those services in the 800 MHz band, re-issue of that licence to the same person was considered to be in the public interest. This was the basis on which most spectrum licences were re-issued.
In identifying services and making the COS Determination, the minister took a series of public interest criteria into consideration, including: 
promoting the highest value use of the spectrum
investment and innovation
competition
consumer convenience
determining the appropriate rate of return for the community.[footnoteRef:8]  [8:  See the Explanatory Statement to the COS Determination. ] 

Licensees were asked to provide information to the then Department of Broadband, Communications and Digital Economy (DBCDE) about how they satisfied and continued to meet the public interest by reference to the above criteria and the public interest more generally, and to detail the use and prospective use of the licences for which they sought re-issue. An inter-departmental committee was established to evaluate this information and, along with DBCDE, made recommendations to the minister, who made the COS Determination. 
Pricing
The minister also directed the ACMA on pricing across spectrum licences to be re-issued by making the Radiocommunications (Spectrum Access Charge) Direction 2012 and the subsequent Radiocommunications (Spectrum Access Charge) Direction 2013. The minister specified the $/MHz/population formula to be used for calculating the spectrum access charge to be fixed for licences in each band. 
These amounts represented the minister’s considered view of the value of the spectrum in the relevant bands after consultation with relevant licensees and a period for public comment, as well as advice received from DBCDE, advice from a specially established inter-departmental evaluation committee and independent advice from an external consultant.
For example, the minister specified a formula of $1.23/MHz/population for licences to be re-issued in the 800 MHz band. We reflected this in the overall spectrum access charge fixed by the Radiocommunications (Spectrum Access Charges – 800 MHz) Determination 2012 (No.1) for re-issued licences, calculating the amount due in accordance with geography, population and bandwidth subject to the new licence. 
[bookmark: _Toc135652629]The ACMA’s approach to spectrum management
Our responsibilities to manage the radiofrequency spectrum are set out in the Act and in the Australian Communications and Media Authority Act 2005 (ACMA Act). 
The object of the Act is to promote the public interest derived from the use of the spectrum by providing for the management of the spectrum in a manner that: 
facilitates efficient planning, allocation and innovation
facilitates the use of the spectrum for:
commercial purposes and promoting highest -value use
defence purposes, national security purposes and other non‑commercial purposes (including public safety and community purposes)
supports the communications policy objectives of the Commonwealth Government. 
Consistent with the object of the Act, we aim to facilitate efficient spectrum planning, allocation and licensing arrangements in each band for the use or uses[footnoteRef:9] that best promote the long-term public interest derived from the use of that spectrum. We promote the object of the Act and relevant government policy through a balanced application of market and regulatory mechanisms.  [9:  Uses refer both to the general types of use such as a service (for example, the mobile service) and more specific applications within a service (for example, wireless broadband within the mobile service). ] 

In assessing the impact that a regulatory proposal has on the public interest, we measure the sum of the effects on individuals, businesses, government users of spectrum and community organisations, as well as the broader economic, social and competition impacts of a proposal. This approach aligns with the government’s Policy Impact Analysis Framework that ensures that policy options are well-designed, well‑targeted and fit-for-purpose. The framework poses general questions to guide assessment, including:
what is the issue we are trying to solve and what data is available?
what are the objectives, why is government intervention needed to achieve them, and how will success be measured?
what policy options are we considering?
what is the likely net benefit of each option?
who should we consult, and how?
what is the best option from those we have considered and how will we implement it?
how will we evaluate our chosen option against the success metrics?
In responding to these questions, we draw on a variety of evidence available to us, including technical studies, stakeholder views (whether through public consultation or targeted ‘tune-up’ meetings) and quantitative data, where available.
Figure 2 describes the approach the ACMA uses in developing and assessing planning and replanning options.
The spectrum planning options framework
[image: Text

Description automatically generated with medium confidence]
Spectrum planning comprises the investigations and decisions that determine general service and application-level uses of the spectrum. This includes developing the technical framework that establishes co-existence arrangements between different uses and users, and heavily influences the ‘licensing product’ that will authorise access to the band. It also includes determining the most appropriate licensing mechanisms to apply in each situation.
To the extent possible, the planning arrangements are intended to allow the allocation (or movement) of spectrum with no, or minimal, further regulatory intervention. Planning arrangements may remain stable over long periods; however, where there is evidence of changing optimal use, it may be necessary to amend the arrangements to enable a new use or better support an existing use. Reviewing spectrum planning arrangements in any band is a key step to ensuring arrangements continue to support optimal use.
We note that planning outcomes have implications for decisions on future allocations. For example, planning outcomes will determine the type of user likely to be interested in an allocation by determining what uses are permitted and which are not. In addition, to achieve efficient use of the spectrum, the interference management framework is often optimised for an expected use, even if such use is not mandatory. As an example, while spectrum licences may be ‘technology flexible’, in that they do not explicitly preclude any use, they are designed and optimised with a likely technology in mind to maximise the efficiency of these licences for their expected use, consistent with co-existence requirements of other spectrum uses/users.
The spectrum management framework we use does not identify specific quantitative metrics or targets for spectrum required for a specific use or group of users. The models used to estimate such spectrum targets are highly sensitive to inputs and variables, which are difficult to predict beyond the short-to-medium term. While long‑term estimates are useful as a guide for trend analysis, they are less so for determining specific spectrum targets. 
The choice of approach to allocating spectrum depends on a range of factors, such as the characteristics of the spectrum to be allocated and the anticipated demand for the spectrum. If significant excess demand is likely, auctions are usually preferred. While we have flexibility to use a variety of auction formats as appropriate, our most recent spectrum auctions have been conducted using a ‘2-stage clock auction' format.
Administrative allocation approaches are used if they will best meet spectrum management objectives. While most of our apparatus licences are offered via a simple ‘over-the counter’ approach, where appropriate, we sometimes use an ‘allocation window’ approach to allocating specific licence types. An allocation window provides for a staged approach to considering applications, depending on whether there are competing applications and sufficient spectrum to fulfil all applications.
Policy objectives of the government
The object of the Act includes managing spectrum in a manner that supports the communications policy objectives of the Australian Government. Our work program is informed by the policy environment in which we operate and expectations from government. 
As detailed in our February 2023 Statement of Intent, in managing the spectrum, we will take into account and address a number of communications objectives and priorities that were outlined in the December 2022 Ministerial Statement of Expectations, including:
promoting the long-term public interest derived from spectrum, including the benefits of technological developments that improve spectrum utilisation and efficiency 
supporting government policies related to regional, rural and remote Australia, including by having regard to relevant ministerial policy statements in the planning and allocation of spectrum to support innovation and competition in these areas
promoting investment, innovation and the adoption of new and emerging technologies, while continuing to safeguard the interests of consumers and small businesses.
We also have regard to and contribute to, where possible, the Government’s policy priorities with respect to:
First Nations Australians and meeting the Closing the Gap targets
the commitment to Net Zero by 2050 and the role that digital infrastructure and services can contribute to this objective
deepening people-to-people links and cooperation between Australia and the Indo‑Pacific.
[bookmark: _Toc132809815]Ministerial policy statements
Under section 28C of the Act, the ACMA must also have regard to any and all ministerial policy statements (MPS) in exercising its powers and performing its functions if the MPS are relevant to the ESL process and are in force at the time of any decision-making.
There is presently one MPS in existence. The former minister responsible for the communications portfolio issued the Radiocommunications (Ministerial Policy Statement - 3.4-4.0 GHz) Instrument 2022 specifying policy objectives for the 3.4–4.0 GHz band. The objectives are:
supporting the deployment of new and innovative technology, including 5G 
supporting a range of use-cases and users 
supporting digital connectivity and investment in regional Australia 
promoting competitive markets. 
In releasing the MPS in February 2022, the then Department of Infrastructure, Transport, Regional Development and Communications stated that:
Specifically, this MPS is intended to apply to ACMA’s decisions regarding the 3.4-4.0 GHz band (remote areas), the 3400-3575 MHz band (excluding remote areas) and the 3.7-4.0 GHz band (excluding remote areas), which were identified in the 2021-26 Five Year Spectrum Outlook for re-planning and future allocation. 
The ACMA must have regard to this MPS in making decisions about ESLs in the 3.4 GHz band.

[bookmark: _Toc135652630]Regulatory context
On 17 December 2020, the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020 (the Modernisation Act) received Royal Assent, with many of its provisions commencing on 17 June 2021. 
The Modernisation Act revoked many of the provisions in Division 4 of Part 3.2 of the Act under which the previous ESL processes were conducted. These provisions were replaced with new provisions dealing with spectrum licence renewal under Division 3A of Part 3.2 of the Act.
Key features of the current legislative environment for expiring spectrum licences include: 
The ACMA is responsible for considering and making decisions in relation to licence renewal (section 77C of the Act).
The ACMA is responsible for fixing spectrum access charges for any renewed licences (subsection 294(1) of the Act).
The minister may direct the ACMA or provide guidance or objectives to the ACMA in the exercise of its spectrum management responsibilities (ministerial policy statements – section 28B of the Act; spectrum access charge directions – subsection 294(2) of the Act; other ministerial directions – section 14 of the ACMA Act). 
Licensees are responsible for applying to the ACMA to have their licences renewed, and the ACMA cannot renew a licence in the absence of a valid application (subsection 77A(1)).
Renewal applications may only be made during relevant timeframes (subsections 77A(2) and 77A(3)).
The ACMA must make decisions in response to applications for renewal within relevant timeframes (subsections 286(3) and 286(6)).
There is no presumption of any particular outcome for an ESL.
If the ACMA has not informed the applicant of its decision in response to a renewal application within the relevant timeframe, the ACMA is taken to have refused to renew the licence (subsections 286(4) and 286(7)).
We published an information paper in March 2021 that outlines our views on implementing changes to the licensing, planning and allocation arrangements introduced by the Modernisation Act. 
[bookmark: _Toc135652631]Key provisions relating to spectrum licences
Spectrum licence duration
We are able to issue a spectrum licence for a maximum term of 20 years, although we may issue licences for shorter durations.[footnoteRef:10] For example, we have previously issued spectrum licences for a shorter duration than the maximum allowed under the Act to align expiry dates across licences where allocations have occurred at different times.  [10:  See subsection 65(3) of the Act. ] 

When renewing a licence for longer than 10 years, we must be satisfied that it is in the public interest to do so.[footnoteRef:11] [11:  See subsection 77C(5) of the Act. ] 

Renewal statements
Under the Act, every new spectrum licence issued after the commencement of the Modernisation Act will include a renewal statement that sets out whether, and under what circumstances, a licence can be renewed. Statements may be to the effect that the licence:
may be renewed at the discretion of the ACMA
may be renewed at the discretion of the ACMA so long as specified circumstances exist
cannot be renewed.[footnoteRef:12] [12:  See subsection 65A(1) of the Act. ] 

Renewal statements are intended to provide greater transparency and predictability for licensees around timeframes and the possibility of renewal of their licence from the outset. Renewal statements will also help us communicate our expectations or requirements for the renewal of licences.
If a licence includes a renewal statement to the effect that a licence may be renewed at our discretion (including only where specified circumstances exist), we can also include: 
renewal application period statements – these specify the period in which the licensee can apply for renewal (if a licence includes a renewal statement, a renewal application period statement must be included)[footnoteRef:13] [13:  See subsection 65A(10) of the Act. ] 

renewal decision-making period statements – these specify the period in which the ACMA must decide whether to renew the licence, after receiving an application[footnoteRef:14] [14:  See subsection 65A(15) of the Act. ] 

public interest statements – these specify that the licence will not be renewed unless it is in the public interest to do so.[footnoteRef:15] [15:  See subsection 65A(17) of the Act. ] 

Licences that existed before the Modernisation Act began do not include renewal statements, and we cannot include renewal statements in these licences.[footnoteRef:16] For most of the ESLs under consideration in this process, renewal statements do not apply. However, if such a licence is renewed, then the renewed licence must include both a renewal statement and renewal application period statement, and can include the other statements. [16:  The ACMA also cannot include renewal decision-making statements, renewal application period statements and public interest statements in these licences. ] 

[bookmark: _Toc135652632]Key provisions relating to renewal and expiry process
Renewal applications
Licensees may apply to the ACMA for their spectrum licence to be renewed.[footnoteRef:17] Renewal applications must be made in a manner and form approved by the ACMA and accompanied by information and documents specified by the ACMA.[footnoteRef:18]  [17:  See subsection 77A(1) of the Act. ]  [18:  See subsection 77A(4) of the Act. ] 

Renewal applications can only be made at certain times. 
For licences that do not include renewal application period statements (that is, most ESLs due to expire between 2028 and 2032), the licensee may only make an application for the renewal of their licence from 2 years before expiry and up until the day the licence is due to expire.[footnoteRef:19] [19:  See subsection 77A(3) of the Act. ] 

For ESLs that do include renewal application period statements (that is, the 850 MHz downshift licence and 3.4 GHz licences that are intended to be allocated later this year), the licensee may apply for the renewal of those licences during the period specified in the licence.[footnoteRef:20]  [20:  See subsection 77A(2) of the Act. ] 

We encourage licensees to apply for renewal as soon as possible during the renewal application period so that a decision may be made and communicated as soon as practicable, in advance of licence expiry. 
Table 3 identifies the relevant dates when a licensee may begin to apply for the renewal of their licence and relevant date of expiry. We are unable to modify these periods (except for licences that include renewal statements). 
Renewal application dates for expiring licences
	Band
	Earliest renewal application can be made
	Licence expiry

	850 MHz original band
	18 June 2026
	17 June 2028

	850 MHz downshift licence
	18 June 2026
	17 June 2028

	1800 MHz
	18 June 2026
	17 June 2028

	2.5 GHz
	1 October 2027
	30 September 2029

	2.5 GHz mid-band gap
	1 October 2027
	30 September 2029

	700 MHz
	1 January 2028 
	31 December 2029

	2.3 GHz
	25 July 2028
	24 July 2030

	3.4 GHz (including new 3.4 GHz licences, if allocated)
	14 December 2028
	13 December 2030

	2 GHz
	12 October 2030
	11 October 2032



Renewal decision-making
Upon receiving an application for renewal, we must consider whether to renew the licence. We will also consider the conditions and statements to be included in the licence. 
We must decide whether to renew the licence within a specified timeframe. We are unable to modify these periods (except for licences that include renewal statements). 
For licences that do not include renewal decision-making period statements, upon receiving a renewal application, we have up to 6 months to decide whether to renew the relevant licence.[footnoteRef:21] If we request additional information under section 77B of the Act from the applicant to assist us in making a decision, we have 6 months to make a decision after receiving that further information.[footnoteRef:22]  [21:  See subsection 286(6) of the Act. ]  [22:  See paragraph 286(6)(b) of the Act. ] 

For licences that include renewal decision-making period statements, we must make a decision whether to renew that licence within the specified period if we receive a renewal application. This period may also be extended if we request additional information under section 77B of the Act.
We may request further information under section 77B at any time during the initial 6‑month period (for licences that do not include renewal decision-making period statements) and any time during the initial renewal decision-making period (for licences that do include renewal decision-making period statements). 
In making a decision, we have discretion in the matters and information we can consider. We must take into account all matters we consider relevant to the decision, including any effect on radiocommunications that devices operated under the renewed licence would have.[footnoteRef:23] If we intend to renew a licence for 10 years or longer, we must also be satisfied that it is in the public interest to do so.[footnoteRef:24] [23:  See subsection 77C(7) of the Act. ]  [24:  See subsection 77C(5) of the Act. ] 

The Act also outlines some matters we may consider, such as outstanding tax liabilities or spectrum access charges, whether the applicant has contravened any licence conditions, or whether the applicant has had a licence cancelled in the previous 2 years (such as for contravening licence conditions, but not because of re-allocation under Part 3.6 of the Act).[footnoteRef:25]  [25:  See subsection 77C(8) of the Act. ] 

The Explanatory Memorandum to the Bill for the Modernisation Act notes that we have discretion to consider a wide range of matters, including the long-term public interest, the potential impact on competition and downstream markets, and the planned future use of the spectrum. 
The matters we intend to consider when deciding whether to renew a licence are discussed later in this paper. 
Options for ESLs
Where we receive a renewal application, the Act (s 77C) effectively provides 3 options for that licence: 
1. [bookmark: _Hlk135301353]Renewal – the ESL is renewed, with the new licence authorising the use of the same parts of the spectrum and in the same geographic areas as the ESL. Conditions other than the spectrum access conditions may be different. 
1. Renewal with changed core conditions (referred to as partial renewal) – the ESL is renewed, but the spectrum access conditions in the new licence are different to those in the ESL.[footnoteRef:26] In particular, the parts of the spectrum or geographic areas in the new licence may be smaller than what was in the ESL. Conditions other than the spectrum access conditions may also be different. [26:  See subsection 77C(10) of the Act. ] 

Refusal – the ESL is not renewed.[footnoteRef:27]  [27:  See section 77D of the Act] 

We note that as applications are considered on their relative merits, outcomes may differ for different ESLs across a band. 
There are a range of potential outcomes that could occur under these 3 options. In the case of renewal, if one licence is renewed, it does not necessarily mean that all licences within a band, or even held by the same licensee, will be renewed. Similarly, renewed licences within the same band may be renewed with different conditions, including the core conditions, or with a different licence duration. 
In the case of partial renewal, a portion of the previously licensed spectrum may become available for allocation or replanning. 
In the case of refusal, there are a range of potential pathways for how this unallocated spectrum could be dealt with, including being re-allocated or replanned under apparatus- or class-licensing frameworks. 
It is also open for us to decide more broadly to replan a band or re-allocate expiring spectrum licences across all or part of a band. However, in these cases, it would still be open for licensees to apply to have their licences renewed and we would need to consider whether to depart from our view to replan or re-allocate the spectrum on the merits of the application.
Regardless of the view formed in advance of the renewal application period, we would still need to consider any applications made for renewal of relevant licences. However, where we do seek to re-allocate part of all of a band, we may seek to initiate that process early to provide industry with greater clarity around future arrangements for the spectrum, and also to prepare and manage any transitional arrangements, if required. 
Renewal
Renewal of an ESL is the issue of a new spectrum licence. The new licence commences, or is taken to have commenced, on the day after the ESL expired. 
If we decide to renew a licence, this does not mean we must do so without the applicant first paying the applicable spectrum access charge or reaching an agreement for its payment.[footnoteRef:28] For example, one option would be for the ACMA to fix the spectrum access charge during the renewal decision-making period, as the amount due would likely be a function of the spectrum access conditions of the licence.  [28:  See subsection 77C(2) of the Act. ] 

The terms of how and when the spectrum access charge is paid in connection with licence issue will be further considered and we plan to provide further advice to stakeholders as our considerations progress. 
Non-renewal
If we decide not to renew a licence, the licence will ultimately expire, enabling the relevant spectrum to be re-allocated. This could result in allocating new spectrum licences for the relevant spectrum or re-planning the spectrum for a different use. 
While much of Division 4 of Part 3.2 of the Act relating to re-issue of an expiring licence to the same person (that is, effectively renewal) was revoked, provisions relating to the re-allocation of expiring spectrum licences have been retained. 
This enables us to prepare and re-allocate an expiring spectrum licence or part thereof through section 60 allocation procedures (for example, an auction) prior to a licence expiring. 
Further, if we fail to reach a decision on whether to renew the licence, or fail to inform the applicant of an outcome within the specified timeframe, the application is taken to be refused.
We note that a decision not to renew a licence, or a decision to renew a licence but with changed conditions, are reviewable decisions.[footnoteRef:29] In both cases, we must give the licensee a written notice stating this and enable the licensee to request a statement of reasons. We must also give the licensee a notice that sets out their rights to apply for the ACMA to reconsider the decision, and for that reconsideration to be reviewed externally. [29:  See paragraph 285(d) of the Act. ] 

[bookmark: _Toc135652633]Proposed public interest criteria 
The concept of the public interest is relevant to evaluating options and informing decision-making for this ESL process, stemming both from the object of the Act and specific requirements around renewal decision-making. 
There is no definition of ‘public interest’ in the Act.[footnoteRef:30] This provides us with flexibility in our approach to the public interest as it relates to spectrum licences, expiry and spectrum management more generally.  [30:  We note that the Explanatory Memorandum to the Bill for the Modernisation Act provides examples of matters the ACMA could consider in its decision-making regarding the public interest. ] 

Similar to the approach adopted by the minister in the previous ESL process, we are proposing several criteria to guide our consideration of the public interest when evaluating different options for the relevant spectrum and expiring licences. These criteria will be used to guide the development of preliminary and preferred views on planning and licensing matters. They will also be used to guide decision-making when considering whether we are satisfied that renewal of a licence for 10 years or more is in the public interest. 
These proposed criteria are informed by the object of the Act, criteria used in previous ESL processes, and considerations applied in other countries when deciding whether to renew their equivalents to ESLs. They are intended to be applicable to evaluating options as they affect the range of different incumbent users and licensees, prospective users and licensees, and consumers and the broader Australian public. 
We are not proposing that these criteria have any specific hierarchy or relative weightings. Evaluation of different options would need to balance how each option fulfils each of the relevant criteria when considering the overall public interest, and how different criteria can be balanced where they raise competing considerations.
In evaluating different options, there may be variations in how different criteria are balanced geographically even within the same band. ESLs authorise the use of spectrum across large and diverse geographic areas (up to Australia-wide) and use and issues may therefore vary considerably geographically. That is, there may be different issues that affect metropolitan, regional and remote areas, which could result in different views about the public interest in those areas.
Criterion 1: facilitates efficiency
Part of the object of the Act is to promote the public interest derived from the use of the spectrum by managing the spectrum in a manner that facilitates the efficient planning, allocation and use of the spectrum. 
When considering the public interest, the extent to which different options or arrangements promote the efficient planning, allocation and use of the spectrum would be evaluated.
Efficiency is often defined by reference to 3 concepts: 
Productive efficiency – occurs when inputs such as spectrum, equipment, capital and labour are deployed in a manner that generates the most output for the least cost. Technical efficiency is related to productive efficiency as it seeks to achieve the least spectrum used to provide the most output.
Allocative efficiency – occurs when inputs (such as spectrum) are allocated in a manner that generates the most value or benefit for society. This is generally achieved at the initial time of allocation, but may change over time as consumer demands and technologies change. 
Dynamic efficiency – a spectrum management regime promotes dynamic efficiency if it enables technologies and allocations to change so that allocation and productive efficiency are maintained over time as technology and preferences change.
Different options available to us in this process can have different utility in facilitating and maximising the above forms of efficiency. For example, decisions relating to planning, renewal and re-allocation largely relate to productive and allocative efficiency, while decisions relating to the content of licences and the technical framework can affect productive and dynamic efficiency. 
We note that, for some bands, there may be issues affecting the efficient planning, allocation and/or use of the spectrum, such as significant fragmentation of existing holdings, which may limit both productive and allocative efficiency. In such circumstances, how different options achieve defragmentation and improve allocative and productive efficiency may appropriately be considered under this criterion. 
Later in this paper, we discuss approaches to considering use under ESLs, which has linkages to how we will evaluate and consider whether current arrangements, and potential alternative arrangements, are efficient. 
Criterion 2: promotes investment and innovation
Investment and innovation in the use of spectrum play an important role in promoting the public benefit by enabling the spectrum to be put to efficient use, and encouraging:
productive and dynamic efficiency
improved service quality and coverage
availability of new services and technologies for consumers.
Technological advancement and digital trends impact how consumers access goods and services and how Australian businesses connect with the world. These trends influence the demands and expectations Australian consumers have from radiocommunications services. This in turn shapes spectrum demand from a range of users, but also how licensees plan their investment in and use of the spectrum to meet these demands and expectations. 
For example, one such trend has been the increasing demand for mobile data, with downloads via mobile services increasing 18% from 1.1 million terabytes (December 2021) to 1.3 million terabytes (June 2022) and representing 11% of Australia’s total data demand during the examined period.[footnoteRef:31] This trend, over time, means that increased capacity is required from Australia’s networks, therefore requiring increased investment and innovation in the use of the spectrum. [31:  See our How we use the internet interactive report (December 2022).] 

Promoting sustainable long-term investment and innovation in the long-term use of the spectrum is therefore critical to enhancing productivity, competition and sustainable economic growth within Australia and delivering high quality services to consumers into the future. It enables the technologies making use of the spectrum to change over time, such as the transition from 3G and 4G to 5G and expected future transitions. Investment is also a critical input to promoting competition within downstream markets. 
Under this criterion, we could examine how different options and arrangements for the spectrum may affect future investment and innovation, as well as considering historical investment and sunk costs. Considering investment and innovation could have multiple dimensions, such as investment into promoting connectivity and coverage, as well as innovation by looking to deploy new technologies and services. 
Criterion 3: enhances competition
Spectrum is a finite resource, a critical input to wireless and satellite services, and has varying utility for different use-cases. That is, not all spectrum is equally useful for all use-cases due to the characteristics of the spectrum, the domestic and international planning of the spectrum, and the availability of equipment required to use the spectrum for a particular use-case. 
The benefit derived from the use of the spectrum broadly stems from the services that are provided to users that utilise the spectrum. For example, mobile broadband and satellite services provide benefit as enabling technologies and services to a range of users, including the Australian public and businesses. 
A healthy and competitive market can enhance this public benefit by putting pressure on licensees to invest in infrastructure and make efficient use of the spectrum, which provides more utility at lower cost to consumers or a greater range of inputs to services provided by industry and governments. However, lack of spectrum availability and imbalances in incumbent holdings can impact upon competition, undermining an organisation’s ability to compete as effectively or providing advantages to other organisations. A lack of available spectrum can similarly prevent new entrants or the provision of new services, which could otherwise foster a competitive market.
However, this is not to say that imbalanced or different spectrum holdings necessarily prevent competition, or that spectrum is the only input relevant to promoting competition. Changes in technology, infrastructure and market dynamics can also support or limit competition. 
It should also be noted that holding unused spectrum can also potentially provide licensees utility by providing greater flexibility to deploy or adjust services on a needs basis in the future, particularly in bands where significant new releases of spectrum are not expected over the term of a licence. In such cases, the length of time that the spectrum has not been used, or underused, would need to be considered in connection with technology and investment cycles, and anticipated future use of the spectrum. 
Therefore, we expect this criterion may be used to evaluate the impact of different options on enhancing competition in relevant downstream markets within Australia when considering the public interest. This could include identifying competition issues, examining incumbent holdings, unmet demand and overall competition within the market and exploring how different options (for example, re-allocation, renewal or introduction of sharing arrangements) could potentially affect competition within relevant downstream markets. 
Criterion 4: balances public benefits and impacts
Spectrum is an essential input to many of the technologies and services that Australians, businesses and governments rely on. Spectrum is used to enable a variety of functions including social connectivity, critical services and public safety, as well as a broad range of economic activities.
Options under consideration may have different effects upon an incumbent licensee’s current and future provision of such services and the activities they enable, and therefore the benefit derived from the use of the spectrum. There are also likely to be benefits and risks for the public and industry by enabling new users or use-cases. 
For example, potential non-renewal of a licence could impact upon the availability of an existing service in an area but, alternatively, could enable a new service or user to emerge. 
This criterion would therefore seek to balance the impact and transitional costs to the public and industry incurred under each option with potential benefits that may be delivered to the public in the longer term. We expect that this criterion will raise differing considerations across the range of licences that are due to expire, given the wide range of existing services. For example, public interest considerations around the use of spectrum for rail safety, or for electronic news gathering, are likely to be different to those that arise for the spectrum being utilised for wide-area wireless broadband services. 
Criterion 5: supports relevant policy objectives
Part of the object of the Act is to promote the long-term public interest by providing for spectrum management that supports the communications policy objectives of the government. We therefore may consider the extent to which options support applicable policy objectives when forming views on the public interest. 
As outlined above, there are a range of government policy objectives that we will have regard to when considering the public interest, including those outlined in the MPS in relation to the 3.4–4 GHz band, and those in the December 2022 Statement of Expectations to the ACMA. As we progress through our proposed 4-stage process, we will articulate how we are giving consideration to each relevant policy objective through our decision-making processes.
[bookmark: _Hlk133847645]Question 1
What are your views on the proposed public interest criteria? Are there other criteria we should consider?

[bookmark: _Toc135652634]Proposed expiring spectrum licence process
We are proposing a 4-stage approach to dealing with ESLs:
1. Stage 1: consultation on process 
1. Stage 2: finalise process and gather information
1. Stage 3: consultation on preliminary views
Stage 4: renewal applications and decision-making.
Suggested timings below are indicative only. 
Overview of proposed 4-stage process
[image: ]
We are proposing that stages 1–3 will only be conducted once for all ESLs over the next several years, ahead of the first set of ESLs, meaning that considerations will be relevant to all ESLS and spectrum-licensed bands. Stage 4 will be conducted closer to the expiry of ESLs in the relevant bands and will be conducted on a band-by-band basis. 
[bookmark: _Toc135652635]Stage 1: consultation on process (Q2 2023)
During Stage 1, we are releasing this consultation paper on the process and related matters. 
Stage 1 aims to:
initiate stakeholder engagement with the ESL process
develop and consult on proposals for: 
the new ESL process
proposed public interest criteria
approaches to considering use under ESLs. 
This consultation has been aligned with the beginning of the 5-year period before the 850 MHz and 1800 MHz band spectrum licences are due to expire. We have previously stated that we will begin considering whether to renew ESLs at least 5 years from when the relevant licences are due to expire. 
[bookmark: _Toc135652636]Stage 2: finalise process and gather information (Q1–4 2024)
During Stage 2, we intend to release a response to submissions for the Q2 2023 consultation and request information from incumbent licensees and other stakeholders. We may also publish a notice under section 78 of the Act, inviting persons to express interest in the relevant expiring ESLs. 
Stage 2 aims to refine and communicate the steps of the ESL process and confirm the assessment framework, including the public interest criteria. 
We may also request information from incumbent licensees and other stakeholders on a range of issues, in particular: 
incumbent levels of use and alternative use-cases
demand for the spectrum
identifying any band specific issues or inefficiencies (for example, fragmentation of existing holdings) 
market and competition issues
the public interest.
This information would then be used to form preliminary views for public consultation in Stage 3. 
[bookmark: _Toc135652637]Stage 3: preliminary views (Q4 2024)
In Stage 3, we will provide a preliminary view about the proposed future arrangements for spectrum subject to ESLs for each band for licences expiring between 2028 and 2032.
It is our role to consider potential options for the ESLs and underlying spectrum, consistent with our responsibilities and objectives under the Act and the ACMA Act. Therefore, in considering whether a licence should be renewed, and the relevant terms, conditions and pricing of any renewed licences, we intend to evaluate and identify the appropriate arrangements for the spectrum more broadly. In this sense, the ESL process can be considered a condensed version of the usual steps we take to plan and subsequently allocate licences within the spectrum and, is therefore, subject to similar kinds of considerations. However, unlike a process for allocating licences within a band, we also intend to consider matters specific to each licence and licensee, in deciding whether to renew each licence.
During Stage 3, we are proposing to consider and form preliminary views on the appropriate arrangements for the spectrum. We will examine: 
Use-cases and users for the spectrum – whether existing use-cases and users continue to best facilitate the long-term public interest or relevant objectives, or whether alternative or complementary use-cases may facilitate the long-term public interest.
Licensing arrangements – identifying the appropriate licence arrangements (that is, spectrum, apparatus or class licensing or a mixture) to support the identified use-cases and users, or any other relevant objectives. 
Licence conditions and technical framework – identifying appropriate licence conditions and technical frameworks to facilitate efficient use and co-existence with users in neighbouring bands, and to support relevant objectives, including the public interest. 
Spectrum value and pricing – identifying the value of the spectrum and payment terms, should licences ultimately be renewed.
Allocation options – whether renewal or re-allocation facilitates the long-term public interest, or whether, as a result of any changes to frameworks, a new allocation is required and the form of that allocation. 
Views around appropriate future arrangements may vary, and we expect to consult on options if any substantive change is contemplated for how the spectrum is planned, licensed or allocated. 
In developing these preliminary views, we will consider how different options facilitate the long-term public interest (with reference to the public interest criteria) and other applicable objectives. We will consider information provided by incumbent licensees and other stakeholders in Stage 2. Consistent with our established practices, we intend to consult on these preliminary views and consider submissions to that process. This will enable us to form preferred views that would be communicated in Stage 4. 
We note that there may be existing band-specific issues, or broader market issues, that negatively impact upon the long-term public interest, such as by constraining efficiency, investment and innovation or competition. Examples of such issues may include: 
fragmentation within a band
lack of regional connectivity
lack of available spectrum for alternative users and use-cases.
We are proposing to conduct Stage 3 across all expiring spectrum-licensed bands at the same time, rather than considering these relevant matters in isolation through a band-by-band or licence-specific approach. This is because we are of the view that there is greater utility in concurrent evaluation of certain issues, noting that many of the spectrum-licensed bands are substitutable or complementary, and that existing services and licensees may rely on a mixture of spectrum bands. Evaluating options for the spectrum concurrently also enables us to better understand the potential impact and utility of any options for the spectrum, compared to examining each relevant band in isolation and at different times. This approach means that Stage 3 would generally only need to occur once, reducing overall consultation burden. 
Preferred views established as a result of this process would serve as a policy, informing decision-making when deciding whether to renew licences. While we recognise that stakeholders likely prefer early certainty around the spectrum, whether a licence should be renewed must be considered in response to a renewal application for that licence. A decision whether to renew the licence will be informed by the merits of the application, although the policy framework we establish may inform consideration of that application. 
This would also mean that we could provide indication of our preferred views well in advance of the expiry of licences within most bands, as we would need to consider holistic matters in advance of the renewal application period for 850 MHz and 1800 MHz licences, which begins in June 2026. We note that this may result in the policy not reflecting subsequent developments and, as such, we will also need to consider whether to review the policy and if any changes are necessary closer to the expiry of licences within each band. 
[bookmark: _Toc135652638]Stage 4: renewal application and decision-making periods (commencing 2025)
During 2025, we would release a response to submissions to the preliminary views’ consultation in Stage 3. This would outline our preferred views and policy on planning, licensing and pricing relating to the relevant spectrum and licences. 
Following this, in the period preceding the renewal application period for the relevant licences, we would (on a band-by-band basis):
review if any changes are required to the established policy
prepare draft sample licences and draft spectrum access charge determinations so that the general terms of renewal may be known (should the licence be renewed)
prepare draft allocation instruments (to facilitate potential re-allocation)
finalise any changes to the technical framework for the relevant band
publish application forms and specify information and documents that must accompany a renewal application.
This will facilitate a licensee being able to apply for the renewal of their licence from the first day of the relevant renewal application period, identifying the terms and conditions of any potential renewal. Upon receiving an application, we would then begin considering whether to renew that licence, taking into consideration the application, our preferred views and any relevant objectives. 
It may be necessary for the ACMA to prepare for all potential outcomes well in advance to expeditiously facilitate decisions being made and given effect. That is, we may need to prepare for both renewal and re-allocation of spectrum licences, before a renewal application is received. 
In circumstances where we identify that partial or full re-allocation of spectrum within a band is a preferred outcome, incumbent licensees would still be able to apply to have their licences renewed, and we would then consider that application on its merits. Even in circumstances where we indicate that renewal may be beneficial, an application would still need to be considered on its own merits. 
Question 2
What are your views on the proposed 4-stage approach to undertaking the ESL process?
Question 3
Are there any band-specific issues that we should consider as part of this ESL process? 
Question 4
Are there any other matters that we should consider in connection with the ESL process? 
[bookmark: _Toc135652639]Pricing
There are a number of ways to determine the price and value of spectrum, reflecting whether the ESLs are renewed, re-allocated or otherwise moved to different licensing arrangements, such as apparatus licensing.[footnoteRef:32]  [32:  For example, the price of a licence that is re-allocated through an auction process would be determined by that auction process. Alternatively, the price of a renewed licence would need to be determined through another mechanism. ] 

We will undertake work to develop valuations for the relevant spectrum, which could be used to derive the formula used to calculate the spectrum access charge for relevant licences should they be renewed. Should licences not be renewed and subsequently re-allocated, or the spectrum made available under different arrangements, we would need to consider pricing and valuation issues in the context of the specific circumstances. 
These valuations will consider matters relevant to domestic and (if relevant) international pricing information. Other matters that may be relevant to the pricing of any renewed spectrum licence may include those set out below.
Preliminary views on valuation and payment arrangements will be developed for comment as part of Stage 3. 
[bookmark: _Toc135652640]Auction avoidance pricing
There have been instances where the spectrum access charge has taken into account the value to the licensee of renewing spectrum licences and avoiding the uncertainty and the potential costs of gaining access to the spectrum via an auction. For example, the analysis undertaken by Plum Consulting that in part informed the minister’s 2012 spectrum access charge direction in the previous ESL process considered this value for certain bands. 
Another example related to the price of set‑aside lots in the 850/900 MHz auction. In that instance, the ACMA determined a set price that was a specified proportion above the general 900 MHz starting price. The price uplift reflected a value for the certainty provided for set-aside participants, as they were able to elect to take up one lot each for a known price, without having to participate in a competitive auction process for those lots.
[bookmark: _Toc135652641]Public interest pricing
There have been examples of pricing arrangements taking into account public interest considerations. For example, the minister has previously directed the ACMA on pricing for the re-issue of spectrum licences authorised for rail safety purposes and the conversion of apparatus licences to spectrum licences in the 3.5 MHz band. 
[bookmark: _Toc135652642]Licence conditions
While we anticipate most of the valuation-related analysis will consider the value of a spectrum band in general, there may be circumstances where it is appropriate to take into account specific conditions on individual licences. 
A previous example of such pricing is the setting of the spectrum access charges for the conversion of apparatus licences in the 2.5 GHz mid-band gap. Two of the 4 licences converted included an additional 2 x 5 MHz of spectrum to provide a guard band between the services in the mid-band gap and the 2.5 GHz band. However, the same spectrum access charge was determined for each of the 4 licensees in the 2.5 GHz mid-band gap.
Restricted use of spectrum licences
Some spectrum licences are authorised to provide a restricted range of services. For example, some licences in the 1800 MHz band are restricted in use to provide services for rail safety only. Licences in the 2.5 GHz mid-band gap are authorised to be used to provide electronic news gathering services. The limited range of services may influence the valuation of the spectrum in particular instances.
Question 5
What are your views on approaches to valuing the spectrum and payment arrangements? 
[bookmark: _Toc135652643]Approaches to examining use
Consideration of use under the ESLs will be relevant to this ESL process. 
Part of the object of the Act is to provide for the management of spectrum in a manner that facilitates the efficient planning, allocation and use of spectrum. In developing planning, allocation and licensing arrangements, we consider how they will encourage the spectrum to be put to an efficient use. Examining use under existing arrangements can enable us to assess whether they are facilitating efficiency and also identify if changes to existing arrangements or alternative arrangements could better facilitate efficiency. 
Different regulatory tools (for example, re-allocation, renewal, replanning and the technical framework) have different levels of utility in maximising the above forms of efficiency. For example, re-allocating spectrum could enable us to retest and optimise productive and allocative efficiency for the spectrum, while renewal may have limited utility in addressing any allocative inefficiencies. 
Examining use is therefore likely to be particularly relevant to the upcoming ESL process as the process offers an opportunity to evaluate whether existing arrangements are efficient and identify areas for potential optimisation or change. Due to spectrum licence variation and cancellation requirements, variations of the core conditions and some statements relating to renewal require the agreement of the licensee.[footnoteRef:33] [33:  An exception is modifying the technical framework which is largely constituted by administrative policy documents and legislative instruments which may be modified from time to time. Additionally, a spectrum licence may be resumed in accordance with the Schedule to the Act.] 

Additionally, several of the proposed public interest criteria raise matters where views could be informed by an examination of use under spectrum licensing, such as potential public benefits and impacts, competition, and investment and innovation in the use of the spectrum. Use of the spectrum may also be a relevant consideration when deciding whether to renew an individual licence.
We note that any optimisations or changes to arrangements will be considered in the context of the broader ESL process and will factor in a range of matters in addition to use. 
There are several dimensions to incumbent use under spectrum licences, as well as prospective use, that we may consider as part of this process:
Overall spectrum utilisation – considering different dimensions of how licensed spectrum is used over the relevant licensed geographic area, including more specific breakdowns in particular geographic areas, such as urban, regional and remote areas. 
Use-cases – considering the services and use-cases that are provided using the spectrum, including how multiple bands may be used to deliver a service to end users. 
Investment and innovation – considering the level of investment over the duration of the licence and whether there has been innovation in the use of the spectrum, such as changes in services and technologies. Anticipated investment under different options (for example, whether the licence is renewed or re-allocated) and changes in technologies could also be considered. 
Service coverage – analysing service coverage where services are provided to end users.
Service coverage
One dimension of use we are considering examining is service coverage where services are available to end-users. However, there are also synergies between service coverage and other dimensions of use, such as overall utilisation of the spectrum and use-cases. 
Service coverage is an important dimension of use as it can indicate the overall utility derived from the spectrum, geographic utilisation, and the potential public impact of any options under consideration. 
We have been examining processes used in other countries to measure and gauge service coverage, particularly for wireless broadband services. In many of these processes, infrastructure operators provide information such as propagation modelling around a set of standardised assumptions, or information that would enable the regulator to undertake the propagation modelling, to enable analysis of service coverage. We note that many of these processes are also used to provide consumer-facing information about mobile coverage and quality under different technologies, and are generally made available as coverage checkers that enable direct comparison between service providers. 
While we are aware that some licensees make service coverage information publicly available, we may seek to set standardised assumptions for how propagation modelling is undertaken to facilitate comparisons. There can be considerable variability in propagation modelling due to a number of factors, which may lead to over- or under-representation of coverage information. Nevertheless, service coverage may be one of several considerations applied in examining use. 
Spectrum utilisation
The spectrum access conditions of spectrum licences have both a geographic and spectral component, authorising a licensee to deploy and operate devices within the licensed geographic area and frequency range. 
A dimension of use is, therefore, to examine in which geographic areas the licensee is using the spectrum, and whether the licensee is making full use of the licensed bandwidth. 
Service coverage mapping may be useful in assessing spectrum utilisation, particularly in a geographic sense. However, approaches to service coverage have focused on the technologies and services made available, and the areas in which they are made available, rather than specifically how spectrum is used to provide those services. We may therefore ask for additional information in connection with service coverage mapping about how specific spectrum is used to provide services, particularly in terms of geographic coverage. 
The geographic conditions of spectrum licences are specified in terms of the Australian Spectrum Map Grid 2012 (ASMG) and denoted through the Hierarchical Cell Identification Scheme (HCIS), specifically Level 4, 3 and 2 HCIS cells.[footnoteRef:34] These are generally grouped into areas and correspond with a frequency range where use of that frequency range is permitted. There may be several licensed areas and frequency ranges within a single licence.  [34:  While the HCIS does extend beyond Level 2, Level 2 is the smallest HCIS cell used for spectrum licences. ] 

The ASMG is a grid system and does not correspond to population or economic centres. At HCIS Level 2, a single cell represents an area of approximately 27 km x 27 km, while a HCIS Level 4 cell represents an area of approximately 325 km x 325 km.[footnoteRef:35] This could mean that within a particular cell, there are multiple population centres, transit corridors, or areas of economic activity, and indication of coverage in a cell may not provide nuanced information about specific coverage within that geographic area. There is, therefore, an open question of how granularly geographic coverage should be considered.  [35:  The actual dimensions of HCIS cells are defined in terms of minute of arc, and thus the dimensions expressed in kms varies depending on the latitude. ] 

Investment and innovation
Another dimension of use we are proposing to consider is the historic levels of investment and innovation, as well as planned and anticipated investment and innovation to occur in the future. 
The licence duration of the ESLs may not directly align with investment cycles, and there may be sunk costs associated with already deployed technologies and equipment that provide considerable utility to Australia. 
Planned or anticipated investment and innovation in the use of spectrum should also be considered as new licences may be issued for up to 20 years, requiring a level of confidence that spectrum will continue to be used efficiently, and investment into underlying infrastructure and connectivity will continue throughout the duration of the licence. We will also consider opportunities for increasing investment and innovation through changes in arrangements, such as in connection with broader communications policy objectives, for example, encouraging investment and connectivity in regional areas. 
Use-cases
In addition to considering current use of the spectrum, alternative uses of the spectrum should also be examined. As part of this ESL process, we will look at whether current arrangements are maximising the public benefit, or if changes to arrangements may better facilitate public benefit. 
While this may not require directly evaluating current levels of use under spectrum licences, current and planned levels of use would be useful in comparing the potential utility of alternative use-cases, but also in considering planning and technical arrangements for the relevant spectrum.
Current and potential use-cases for the spectrum will likely be a focus of future consultation. 
End-users
In understanding the public benefit provided by the use of the spectrum, as well as the potential impact of options on the public, it may be useful to understand and quantify the numbers and types of end-users relying on services that are provided under spectrum licences. We may, therefore, request general information about numbers of end-users, and the types of services being provided to them.
[bookmark: _Toc135652644]Proposed approach
We are proposing to analyse use across all spectrum licences, including those not due to expire between 2028 and 2032, as opposed to use under any specific licence or within a particular band at this time. This is because a combination of spectrum across multiple bands may ultimately be used to provide services, and use within a particular band may vary considerably, resulting in different impacts if any changes to arrangements are made. 
Examining use under a single licence may, therefore, not provide a full picture of the potential impacts of any options. However, we also note that use under a specific licence may be a relevant consideration when deciding whether to renew that specific licence. 
To obtain information to facilitate this use analysis, we are proposing to request information relating to use from licensees during Stage 2 of the proposed ESL process. This information may include: 
service coverage mapping
current and planned spectrum utilisation, including both spectral and geographic considerations
levels of investment in use of the spectrum, as well as planned investment and deployments
how the spectrum is used for different use-cases
details of subscribers and end-users.
In the previous ESL process, device registrations on the RRL were used as a proxy for assessing use. While we may still consider device registrations as a proxy for use, we are of the view that device registrations do not provide sufficient detail about how the spectrum is being put to use, and for what purpose, and that more detailed analysis of use is required. 
Two key limitations of device registrations on the RRL are that a registered device does not necessarily have to be operated, and while the registration includes some frequency and bandwidth information, this information may not indicate actual levels of utilisation.
At this time, we are anticipating that licensees’ provision of information on use would be voluntary; however, we note that we are further investigating using information-gathering powers under the Act. 
[bookmark: _Hlk133847625]Question 6
What are your views on the proposed approach to examining use under existing spectrum licences?

[bookmark: _Toc135652645]Invitation to comment
[bookmark: _Toc433122131][bookmark: _Toc348105637][bookmark: _Toc300909556][bookmark: _Toc298924673][bookmark: _Toc135652646][bookmark: _Toc348105638][bookmark: _Toc300909557][bookmark: _Toc298924674][bookmark: _Toc274296357]Making a submission
We invite comments on the issues set out in this consultation paper. 
Online submissions can be made by uploading a document. Submissions in PDF, Microsoft Word or Rich Text Format are preferred.
Submissions by post can be sent to: 
Mark McGregor
[bookmark: _Hlk135384494]Economics Advisory Section
Australian Communications and Media Authority
PO Box 13112
Law Courts
Melbourne VIC 8010
The closing date for submissions is COB, Monday 24 July 2023.
Consultation enquiries can be emailed to ESL@acma.gov.au.
[bookmark: _Toc348105639][bookmark: _Toc300909558][bookmark: _Hlk59627494]Publication of submissions
[bookmark: _Toc348105640][bookmark: _Toc300909559][bookmark: _Toc265246234]We publish submissions on our website, including personal information (such as names and contact details), except for information that you have claimed (and we have accepted) is confidential. 
Confidential information will not be published or otherwise released unless required or authorised by law.
Privacy
View information about our policy on the publication of submissions, including collection of personal information during consultation and how we handle that information.
Information on the Privacy Act 1988, how to access or correct personal information, how to make a privacy complaint and how we will deal with any complaints, is available in our privacy policy. 
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