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Investigation report no. BI-630
	[bookmark: ColumnTitle]Summary
	

	Licensee [service]
	Commonwealth Broadcasting Corporation Pty Ltd [KIIS 1065]

	Findings
	Kyle & Jackie O broadcast on 1 September 2021
Breach of 2.2 [decency]
[bookmark: _Hlk106811327]No breach of 2.1.4 [incite severe ridicule on the basis of disability]
No breach of 10.12 [complaints handling]

	
	Kyle & Jackie O broadcast on 3 September 2021
Breach of 2.2 [decency]

	Relevant code
	[bookmark: _Hlk24463195]Commercial Radio Code of Practice 2017 (revised in 2018) 

	Program [type]
	[bookmark: _Hlk46252279]Kyle & Jackie O [live hosted breakfast program]

	Dates of broadcast
	1 September 2021 and 3 September 2021

	Date finalised 
	16 December 2022

	Type of service
	Commercial – radio

	Attachments
	A – Extracts of the complaints to the ACMA
B – Extracts from the Licensee’s submissions 
C – Relevant provisions and the ACMA’s approach to assessing content




Background
In December 2021, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into 2 broadcasts of Kyle & Jackie O (the Program). 
[bookmark: _Hlk106955094]The first broadcast on 1 September 2021 included a segment discussing the Tokyo 2020[footnoteRef:1] Paralympic Games (the Paralympics Segment). [1:  The Tokyo 2020 Paralympics were delayed until 24 August 2021 because of the Covid-19 pandemic and ended on 5 September 2021.] 

The second broadcast on 3 September 2021 included a segment discussing media coverage that had been critical of Kyle Sandilands’ comments in the Paralympics segment (the Media Coverage Segment). 
The segments were broadcast on KIIS 1065 by Commonwealth Broadcasting Corporation Pty Ltd (the Licensee).
The ACMA received 4 complaints concerning the 2 segments that variously alleged that the segments contained content which was offensive and incited serious contempt and severe ridicule of people with disabilities.
One of the complainants provided information which indicated that their complaint may not have been handled in accordance with the Code.
The ACMA has investigated the Licensee’s compliance with sections 2.1.4, 2.2 and 10.12 of the Commercial Radio Code of Practice 2017 (revised 2018) (the Code).
Issue 1: Decency
Relevant Code provision 
Material not suitable for broadcast
[bookmark: _Hlk531083136][bookmark: _Hlk107223270][bookmark: _Hlk107252559]2.2.	Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program. 
Finding
The ACMA finds that in broadcasting the Paralympics Segment on 1 September 2021 and the Media Coverage Segment on 3 September 2021, the Licensee breached 2.2 of the Code.
Reasons
To assess compliance, the ACMA has addressed the following questions:
· [bookmark: _Hlk37343457]What would the ordinary reasonable listener have understood the material to convey?
· What are the demographic characteristics of the audience?
· In light of the above, did the material offend against any generally accepted standards of decency?
Further detail about the ACMA’s approach to assessing content is set out in Attachment C.
The complaints alleged that the broadcasts on 1 September 2021 and 3 September 2021 were offensive and not suitable for broadcast (extracts from all complaints are at Attachment A).
Relevant extracts of the Licensee submissions are at Attachment B.
In its complaint to the ACMA, one of the complainants (referred to in this report as ‘the Representative Body’), stated:
The comments were abhorrent, derogatory and offensive. They were ill informed and completely at odds with the strides being taken to achieve parity for our athletes. They sit in stark contrast to the historic announcement made the following day on 2 September by the Prime Minister whereby Australia’s Paralympic medallists in Tokyo will receive equivalent financial rewards to their Olympic counterparts.
The Licensee submitted to the ACMA:
The Licensee does not believe the Segments reach the requisite thresholds for breach under [2.2]. The tenor and tone of the Segments are simply not at a level warranting a contravention finding by the ACMA. We acknowledge that the Segments may have contained some unfavourable descriptions of the sporting action at the Paralympics, however the Code does not prohibit material that is potentially insensitive or might be unflattering or distasteful to some.
[...]
The Code requires a consideration of the comments made in the context of each of the Segments as a whole and viewed in their entirety. Considered in their proper context and stated at their highest, the comments made were insensitive to the particular Paralympians described in the Segments but the material broadcast was clearly distinct from material [that] offends generally accepted standards of decency.
Paralympics Segment 
[bookmark: _Hlk106955376]What would the ordinary reasonable listener have understood the material to convey?
[bookmark: _Hlk106719722][bookmark: _Hlk106719502]The content of concern occurred in a segment where Mr Sandilands was discussing the Tokyo 2020 Paralympic Games with his co-host Jackie ‘O’ Henderson and newsreader Brooklyn Ross: 
[bookmark: _Hlk112333758]Mr Sandilands: Have you been watching the Special Olympics? It’s horrific some of the things.
Ms Henderson: I have not no, I didn’t even watch the real ones...
[bookmark: _Hlk106980629]Mr Sandilands: Some poor bloke ran for the high jump and then veered right ‘cause he was blind and landed on his arse on the ground.
Ms Henderson (and other voices collectively): Oh no...
Mr Sandilands: Then, when they were playing soccer, the blind people, I was, I was thinking are you joking, they’re throwing themselves on the ground like sausages to block the ball.
Ms Henderson: Oh right...yeah...
Mr Sandilands: and I think good on you, I love the spirit of the contest...
Ms Henderson: Yeah, yeah same...yep
Mr Sandilands: But I feel...Jesus Christ...that’s a big effort.
Ms Henderson: Yeah I know
[bookmark: _Hlk106958949]Mr Ross: They are putting in way more effort I think than able-bodied people...
Ms Henderson: Oh for sure...for sure
[bookmark: _Hlk112420548][bookmark: _Hlk112334797][bookmark: _Hlk112420398]Mr Sandilands: Listen you can be nice to the handicapped, but you don’t have to compare them to the non-handicapped.
Mr Ross: I’m just saying...
Ms Henderson: [Laughs]
[bookmark: _Hlk106965885][bookmark: _Hlk112420460]Mr Sandilands: Soon they’ll have to lift them up to be better than the non-handicapped.
Ms Henderson: Yeah...alright...
The segment commenced with Mr Sandilands recounting having watched the Paralympics and stating ‘It’s horrific some of the things’. The ACMA considers ‘horrific’ is a very strong, negative term to describe what someone has viewed, which would have conveyed to listeners that Mr Sandilands had seen things that he regarded as shocking.
Following this introduction, Mr Sandilands proceeded to make disparaging comments about the performance of the athletes who had competed in the Paralympics. 
[bookmark: _Hlk106967301]Relevant to the complaints, the ACMA considers that by describing the actions of ‘blind’ soccer players as ‘throwing themselves on the ground like sausages’ and recounting how a ‘blind’ athlete had ‘landed on his arse’ as a result of being vision-impaired, that the ordinary reasonable listener would understand that Mr Sandilands was referring to the athletes’ performances at the Paralympics. 
While Mr Sandilands and Ms Henderson expressed some admiration for the ‘spirit of the contest’, it would have been clear to the audience that the Paralympians in question were being mocked by Mr Sandilands, and that they were mocked for the techniques used to participate and compete in their particular sport. 
In the context of events in the Paralympics being referred to as ‘horrific’ and this mocking of the athlete’s performance, further comments from Mr Sandilands that, ‘listen you can be nice to the handicapped, but you don’t have to compare them to the non-handicapped’ and ‘soon they’ll have to lift them up to be better than the non-handicapped’ implied that participants in the Paralympics were a generic group of people that were somehow intrinsically inferior and were in need of special treatment or ‘lifting up’. 
What are the demographic characteristics of the audience?
While 2.2 of the Code requires the ACMA to ‘have regard to’ the demographic characteristics of the audience of the relevant program, it does not confine the ACMA to considering only the standards prevailing within that subset, or core audience.
The Licensee did not submit demographic data, however, in its submission to the ACMA it stated:
Regular listeners of The Kyle and Jackie O Show are accustomed to the format and presentation of the Program in which the hosts employ a conversational and informal style to convey the particular issues discussed. Topics of discussion can sometimes be unconventional or controversial but in keeping with the intended format are intended to be communicated in an irreverent and personal manner. The type of language employed by the hosts sometimes includes some low level coarse language that is ordinarily reserved for private conversation but is in keeping with the expectations of the Program’s audience.
[...]
In this way, the audience knows to expect content and language that may be stronger than in ordinary parlance in Mr Sandilands’ Program, and this should be taken into account in considering “the demographic characteristics of the audience of the relevant Program” as required by clause 2.2 of the Code.
[bookmark: _Hlk107246711]The Licensee further submitted:
Mr Sandilands is well known for his turn of phrase, colourful vernacular and blunt manner. The show has been going since 2005 so the audience is well aware and used to this manner. The audience somewhat ‘self-selects’ so that those that choose to listen are not offended by this manner. Our expectation is that regular Kyle & Jackie listeners would not have been offended by the Paralympics Segment.
[...]
[bookmark: _Hlk119577084]The Code does permit broadcasters to include the expression of opinions, including potentially unpopular opinions, in the material that they broadcast – and it is Mr. Sandilands's unique means of expressing himself that the audience is accustomed to and therefore have a resilience to the style and tone of the program.
The ACMA acknowledges the Licensee’s submission about the likely tolerance of the audience for Mr Sandilands’ irreverent presentation style and use of coarse language. 
However, there is nothing in the submission to suggest that the demographic of the audience would have different standards with respect to comments about people with disabilities than a regular cross section of the Australian community.
A personal tolerance in the regular audience to Mr Sandilands’ unique means of expression or expression of ‘unpopular opinions’, does not negate the audience’s understanding of potential impacts on other members of the community, particularly when the comments are directly related to groups who have experienced discrimination or marginalisation. 
The ACMA considers regular listeners of the program would be aware of the broader context of the Paralympics, and Australia’s policies, laws and aims for social inclusion. 
Following this, the ACMA considers a regular listener of the program, while tolerant of irreverent presentation styles, would still be able to identify what was generally ‘acceptable’ content, and who was likely considered a ‘fair target’ for humour or mocking in contemporary Australia.
In light of the above, did the material offend against any generally accepted standards of decency?
Provision 2.2 requires the ACMA to consider the meaning of the phrase ‘generally accepted standards of decency’. 
The objects of the BSA include the promotion of the availability of a diverse range of radio services to audiences throughout Australia. Another object is to encourage providers of broadcasting services to respect community standards in the provision of program material. 
The phrase ‘generally accepted standards of decency’ refers to the current consensus of recognised present-day standards of propriety. In this regard, some guidance is provided by the courts, which have said that community standards will be those of the average person who can be summed up as moderate, and ‘not given to thoughtless emotional reaction’ nor ‘given to pedantic analysis’.[footnoteRef:2] [2:  Mackinlay v Wiley [1971] WAR 3 at 25.] 

The ACMA acknowledges that diverse audiences in Australia will not necessarily have common tastes and standards. Members of the community may accept that some material they find coarse or offensive would not be similarly judged by others. 
People tend to accept, up to a point, the right of others to have such material broadcast during programs to which they listen. The average person also recognises that standards of decency are not fixed, either over time or across all sections of the community. 
In considering compliance with 2.2 of the Code, one of the relevant factors is the likely audience’s expectations of the program at the time of the broadcast. The relevant content occurred in a segment where Mr Sandilands discussed the Paralympics and the athletes competing in the events.
While no subject in a broadcast may be ‘taboo’, sensitive subjects should be treated with care, particularly in discussions about a person or group of people about which there has been a history of marginalisation and inequality. 
In this case, while the hosts of the program made some positive statements about the Paralympics and expressed some admiration for the athletes who were competing in them, the broadcast also included multiple offensive references, including about the techniques used by the athletes in the Paralympics competition.
The segment opened with Mr Sandilands describing events he had seen in the Paralympics as ‘horrific’.
The Licensee submitted with regard to the use of ‘horrific’,
We agree that horrific is a strong term. However, we disagree that this terminology gives indication of any negative view towards the para-athletes. Rather, it shows sympathy towards certain outcomes which the para-athletes endure in their sporting pursuits.
The full phrase used was “It’s horrific some of the things”. The use of the word “things” shows Mr Sandilands is not talking about the athletes, but rather was talking about the events. Relevantly, in context the phrase is used to comment on the considerable efforts made by the para-athletes. It exhibited an overall tone of incredulity and amazement, rather than denigration. If for example one were to describe a car crash as horrific, that would not indicate a lack of sympathy towards the persons involved, it is simply a description of the events. Similarly, describing a football tackle as horrific does not indicate a lack of sympathy towards the footballer involved.
The ACMA acknowledges the Licensee’s submission that the use of ‘horrific’ by Mr Sandilands would likely have been interpreted by the listener to be referring to what was observed by Mr Sandilands in the Paralympic events.
The question then is: what was likely to be taken by the audience as having happened in the Paralympic events such that Mr Sandilands regarded them as ‘horrific’. 
As outlined above, following the comment in the broadcast Mr Sandilands went on to refer directly to 2 Paralympics events:
· the high jump – where he reported ‘Some poor bloke ran for the high jump and then veered right ‘cause he was blind and landed on his arse on the ground’; and
· the soccer – where he reported ‘the blind people, I was, I was thinking ‘are you joking?’ They’re throwing themselves on the ground like sausages to block the ball’.
The ACMA is not persuaded by the Licensee’s argument that ‘horrific’ was used in the same way a person might describe a car accident, where the athletes were mere passengers who were victims of some act done to them (in the same way a person involved in a car accident or a rough tackle in football would be a victim of those events). The ACMA is also not persuaded that the overall meaning was one of sympathy for the athletes. 
There were no references to serious accidents or injury, or any other incidents in the Paralympic events, that might explain the use of the term ‘horrific’. 
Instead, it is clear from the 2 descriptions which followed, that it was his observation of the way in which the Paralympians participated in their events that Mr Sandilands was referring to as ‘horrific’, including that they were ‘throwing themselves on the ground like sausages to block the ball’ and that a participant in the long jump had landed ‘on his arse’ because ‘he was blind’. The ‘horrific’ element was directly related to observing the performance of the athletes in their chosen sport.
The broadcast also included use of problematic terminology such as ‘the handicapped’. The use of the word ‘handicapped’ to describe a person or persons with disabilities is considered outdated and offensive[footnoteRef:3] and its use is strongly discouraged. Moreover, referring to people with disabilities as ‘the’ handicapped or ‘the’ disabled is not recommended because it reduces people to their disability.[footnoteRef:4]  [3:  https://www.afdo.org.au/news/language-guide/, accessed 23 June 2022.]  [4:  https://pwd.org.au/resources/disability-info/language-guide/, accessed 27 June 2022.] 

In the broadcast its use had the effect of conveying to the audience that people with disabilities were a separate, generic body of people defined by their classification as ‘the handicapped’.
Positive statements in the segment about the efforts made by the athletes did not remedy the impact of this terminology on the meaning conveyed to the audience about people with disabilities. 
The Licensee submitted with regard to use of ‘the handicapped’ in the broadcast:
We agree the terminology is outdated and may reduce people to their disability so should be discouraged. However, we strongly disagree that this means this terminology would be considered offensive by the audience.
[bookmark: _Hlk118297897]The Preliminary Report (at footnote 3 and 4) refers to language guides from the Australian Federation of Disability Organisations (AFDA). The ADFA notes that “Language is a powerful tool that can change stereotypes and attitudes. You can use it to make a positive difference for people with disabilities in our community. We would appreciate it if you could use the following language preferences when writing about people with disability.”
We agree this is a useful guide with worthy aims. However, not using the language suggested in the ADFA guide automatically does not make other terminology offensive (either generally or in the eyes of the relevant audience). The ADFA guide is just that: a guide. It is not determinant of what is offensive.
Although the word handicapped is outdated, phrases such as “handicapped toilets” were commonly used not that long ago. It therefore seems a stretch to suggest the term handicapped is now of itself offensive (either generally or in the eyes of the relevant audience).
The ACMA is not persuaded by this argument. ‘Handicapped’ has not been a widely accepted term for general usage in Australia for some time. The broader community, including the demographic audience for the program, would likely have been aware of sensitivities around how people with disabilities are portrayed in the media, which includes how they are referenced.
Context is critical in assessing the impact of certain terminology, and in this case, it was not just the selection of one word that made the broadcast offensive to audiences, but the cumulative effect of all elements together, including mocking the athletes’ performances, and describing athletes with disabilities in a way that was derisive. 
With regard to the ‘lift them up’ comments, the Licensee submitted that:
...there is a mild dispute between Mr Sandilands and Mr Ross regarding the significance of the superlative efforts of the Paralympians compared to able-bodied athletes (in apparent disagreement as to who might be better) with Mr Sandilands saying: “you can be nice to the handicapped, but you don’t have to compare them to the non-handicapped. You don’t have to lift them up to be better than the non-handicapped”. 
The ACMA notes the wording in the broadcast was, ‘Soon they’ll have to lift them up to be better than the non-handicapped’. 
The ACMA considers the effect of combining ‘you can be nice to the handicapped’ with the ‘lift them up’ comments conveyed that athletes with disabilities were a separate category of people in need of special treatment (‘be nice to’) and in need of elevation. This implied a degree of inferiority derived from these athletes’ disabilities.
The Licensee disagreed with this inference and further submitted:
... this implies that the para-athletes are a generic group of people that were somehow intrinsically inferior and in need of special treatment of lifting up.
We disagree with this inference. In our view, this phrase of “not trying to lift them up” is attempting not to patronise the para-athletes by saying they are automatically better than able bodied athletes. We believe the phrase was to denote that that the para-athletes should be judged on their merits alone, without any need for false comparison.
The ACMA notes that, in isolation, these statements may have conferred the meaning suggested by the Licensee, that the Paralympians should be ‘judged on their merits alone’. However, when taken with the earlier descriptions which mocked the Paralympians’ efforts, Mr Sandilands later comments conveyed to the audience that the Paralympians were by their nature inferior to other athletes and that their performance was not comparable to other athletes, even while you could ‘be nice’ to them. 
This meaning is also in keeping with earlier commentary to the effect that Mr Sandilands had found watching some of the Paralympics events ‘horrific’ and a confronting experience.
The ACMA notes that around 1 in 5 people in Australia have a disability, and over a third of all households include a person with a disability.[footnoteRef:5] [5:  https://www.and.org.au/resources/disability-statistics/#:~:text=Over%204.4%20million%20people%20in,with%20disability%20increases%20with%20age, accessed 27 June 2022.] 

As noted above, the ACMA considers that the audience demographic of the program would have the same generally accepted standards of decency with respect to what comments are acceptable about people with disabilities, as the average moderate person in the Australian community.
The ACMA considers that Mr Sandilands’ comments were insensitive and hurtful toward the athletes as well as being offensive to the average moderate person in the broader community, including the regular audience of the program, who would have been aware of the potential impact of these comments, not only on the Paralympians that were being described in this manner, but on the wider group of people in Australia with disabilities. 
The ACMA therefore considers the content offended generally accepted standards of decency, having regard to the demographic characteristics of the audience of the Program.
Accordingly, the ACMA finds that the Licensee breached 2.2 of the Code in the broadcast of the Paralympics Segment on 1 September 2021.
The Media Coverage Segment
The Licensee submitted:
[…] the relevant statements in the broadcast that were critical of the journalist would be understood by an ordinary reasonable listener as the ordinary opinionated presentation style and strong views of Mr Sandilands.
The statement “[…]” used to describe the journalist (or journalists more generally) is also an isolated statement so while the Licensee acknowledges that this is directed as an insult […], there is limited cumulative impact - unlike in previous considerations by the ACMA where the cumulative impact of repeated coarse and disparaging language can amount to a breach of the Code. 
A further statement is made during the Segment but is beeped out and for this reason should not be considered as material broadcast as part of the Segment or to be investigated under the Code.
The Licensee also relies on previous decisions of the ACMA in which:
· The ACMA has acknowledged the right of broadcasters to engage in robust debate. Robust language containing elements of a combative tone and strongly expressed opinions by a program host has previously been considered within generally accepted standards of decency.
· The ACMA has considered that certain debates can include challenging and confronting material without offending recognised standards of decency, in clarifying that: “it is important to distinguish an exchange of ideas and disagreement on talk-back radio from speech which may offend generally accepted standards of decency. In the course of inquiry and argument, a talk-back radio presenter may well introduce material or comments that are challenging and confronting. The discomfort this may give rise to among listeners and the wider community does not in and of itself constitute the offending of generally accepted standards of decency”.

What would the ordinary reasonable listener have understood the material to convey?
The relevant comments occurred in discussion about negative media coverage which followed the broadcast of the Paralympics Segment. It included comments directed at a journalist who had written an article about the broadcast.
The Media Coverage Segment included several instances of mild to moderate coarse language.
Mr Sandilands’ comments were targeted at an individual.
These characterisations were delivered in a pointed tone. While the pace was measured and at times there were elements of humour, the tone nevertheless appeared to convey real anger and an intent to retaliate against the journalist:
[Bleeped out content] – I’ll do what I want. Pick on a loser, pick on someone that you don’t have any worries about. Don’t lie about people that there will be repercussions with, that’s all I’m saying.
Mr Sandilands went so far as to issue threats of physical violence, including:
[bookmark: _Hlk118714205]Expect a visit from me [Journalist], just to clarify, being […] is not a good thing if you want to be a serious journalist.
Well mate if I can’t come and see you, I’ll send around one of me […] mates just to remind you of your manners. No; that’s not a threat, that’s a guarantee...
The ACMA considers the ordinary reasonable listener would have understood that Mr Sandilands was angry about the negative media coverage and what he saw as a mischaracterisation of his intentions in the Paralympics Segment.
The Media Coverage Segment also conveyed to the audience that Mr Sandilands was using the broadcast medium to intimidate and threaten an individual personally, as retribution for this coverage.
This included making it clear multiple times that he had the means to follow through. For example,
· ‘If you’ve got no news, write about someone else that’s not going to follow it up and chase it up and find out what really happened, ‘cause I’ve got a lot of time on my hands and lots of money to make things happen’.
· ‘wake up, go away, pick on someone that hasn’t got the ability to destroy your entire life’
· ‘No; that’s not a threat, that’s a guarantee...’
What are the demographic characteristics of the audience?

As outlined in the discussion about the Paralympics Segment, the Licensee’s submissions referred to the audience’s expectations and tolerance of Mr Sandilands’ irreverent presentation style and occasional use of coarse language:
In this way, the audience knows to expect content and language that may be stronger than in ordinary parlance in Mr Sandilands’ Program, and this should be taken into account in considering “the demographic characteristics of the audience of the relevant Program” as required by clause 2.2 of the Code.
The ACMA acknowledges the Licensee’s submission that the audience of the program would likely have a degree of tolerance for coarse language and challenging content from Mr Sandilands.
However, while the coarse language used to insult the journalist was mild to moderate in its impact, and likely accommodated by the regular audience of the program, the threats were expressed repeatedly with no indication that they were not serious. 
There is nothing in the Licensee’s submission to suggest that the demographic of the audience would have different standards with respect to threats of violence or intimidation of an individual than a regular cross section of the Australian community.
The Licensee further submitted:
... the show’s audience are well used to Mr Sandilands manner. Our expectation again is that regular Kyle & Jackie listeners would not have been offended by the Media Coverage Segment.
We believe the audience would have recognised the commentary was deliberately “over the top” unfiltered showmanship, rather than representing any true threatening statement. If one were truly intending to carry out such a threat, they would not be mentioning it on live radio.
The ACMA does not consider the audience would take the naming of an individual on air and repeated threats toward them to be mere ‘showmanship’. As the Licensee has submitted, the comments appeared to be the result of actual anger following the reading of the article, a motivating factor that would have been clear to the audience.
In light of the above, did the material offend against any generally accepted standards of decency?
The Licensee submitted:
Mr Sandilands appears angered that he had been unfairly portrayed by [the news organisation] as being disrespectful of para-athletes when this was not his sense of The Paralympics Segment.
This context is important as it demonstrates the frustration is more to do with [the news organisation] and what is considered to be poor journalism, as opposed to solely being anger at the individual journalist. This context lessens the purported threat.
The ACMA is not persuaded by this argument. Mr Sandilands named the journalist personally and made it very clear that the repercussions that were being threatened were directed to the   journalist, as an individual. These included: ‘expect a visit from me [Journalist]. Just to clarify, being […] is not a good thing if you want to be a serious journalist’ and ‘Well mate if I can’t come and see you, I’ll send around one of me […] mates just to remind you of your manners. No; that’s not a threat, that’s a guarantee...’.
The Licensee also submitted that the wording in the segment was colloquial or metaphoric and this mitigated the impact:
... the threatening language employed here is colloquial, for example, “if I can’t come and see you, then I’ll send around one of my [...] mates just to remind you of your manners. No that’s not a threat, that’s a guarantee.” It is said in a tongue in cheek tone and the vernacular is clearly colloquial.
The ACMA acknowledges that depending on the circumstances, the use of colloquial language can have a mitigating effect on the impact of content on audiences. 
However, in this case there was nothing in the comments, however colloquially phrased, that would have changed the conveyed meaning. The ACMA could not identify any use of metaphor in Mr Sandilands’ statements.
The context was outlined in detail, and the comments were conveyed as credible threats that were directed toward the journalist in question. Mr Sandilands’ tone, the cumulative effect of the comments, and the ‘real world’ context, all conveyed to audiences that the threat was not an offhand comment, nor meant metaphorically, or in jest.
The Licensee also submitted:
... no complaint was received from the journalist in question or [the news organisation]. In the Licensee’s submission, this demonstrates the tacit permittance of a level of dialogue or public discourse between Mr Sandilands and [news organisation] (and other media) given the availability to both of a platform for the expression of opposing views. Journalists who write adverse comment about broadcasters should not complain that a broadcaster exercises its right of reply, especially when no right of reply has been provided in the originating Article itself.
The ACMA does not agree with this submission. The ACMA considers that the issue is not whether both parties had a platform for the expression of opposing views, nor about whether the journalist in question gave their tacit approval of the dialogue.
Instead, the relevant issue is whether the broadcast was used to issue a credible threat to an individual, and whether the issuing of such a threat on a broadcast service offends against generally accepted standards of decency.
The ACMA does not consider that acceptance of an opinionated presentation style equates to acceptance of the intimidation of an individual using broadcast media. 
Threatening physical harm to a journalist because they wrote a critical article is not the equivalent of a ‘right of reply’, nor is it a generally accepted feature of public discourse about opposing views. 
While the audience may have understood Mr Sandilands was expressing his displeasure at the article, especially given he felt he had not had a right of reply, the ACMA considers that to go so far as to issue threats of violence was a step too far.
The ACMA considers the ordinary reasonable listener, including the relevant audience demographic, who are familiar with Mr Sandilands’ presentation style, would consider the threatening intimidation of an individual to be an inappropriate use of broadcast media, and offending against the accepted standard of how to respond to criticism.
The ACMA therefore considers the Media Coverage Segment offended against generally accepted standards of decency.  
Accordingly, the ACMA finds that the Licensee breached 2.2 of the Code in broadcasting the Media Coverage Segment on 3 September 2021.
Issue 2: Incite serious contempt, severe ridicule because of disability
Relevant Code provisions 
2. 	Material not suitable for broadcast
2.1. 	A Licensee must not broadcast a Program which in all of the circumstances:
[…]		
2.1.4.	is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability; 
[…]
2.5.	Nothing in 2.1 and 2.4 prevents a Licensee from broadcasting a Program of the kind or kinds referred to in those provisions if the material is presented:
2.5.1.	reasonably and in good faith for academic, artistic (including comedy or satire), religious instruction, scientific or research purposes, or discussion or debate about any act or matter in the public interest; or
2.5.2.	in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest.
Finding
The ACMA finds that the Licensee did not breach 2.1.4 of the Code.
Reasons
[bookmark: _Hlk106870279]To assess compliance with 2.1.4 of the Code, the ACMA addresses the following questions:
· Did the program identify a person or group of persons on a relevant basis?
· [bookmark: _Hlk37351160]In all the circumstances, was the program likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of the relevant person or group on that basis?
· If so, was the broadcast of the program nonetheless justified because the material was presented in the manner contemplated by 2.5.1 or 2.5.2 of the Code? 
The complaints alleged that the broadcast on 1 September 2021 was in breach of provision 2.1.4 of the Code by inciting serious contempt and severe ridicule of people with a disability.
The complaint to the ACMA from the Representative Body stated:
Incite serious contempt and severe ridicule of people with disability

Mr Sandilands made derogatory and offensive comments about members of the Australian Paralympic Team competing in the Tokyo Paralympic Games which caused outrage amongst the Australian team members and those in the community.
The Licensee’s submissions to the ACMA on this issue included the following:
As the ACMA would be aware, it would not be appropriate to isolate particular statements made by Mr Sandilands in the Segments and consider them in a vacuum for the purpose of labelling the Segment “disgusting”, “abhorrent”, “unforgivingly offensive” or “derogatory”; unmoderated by key contextual matters including other countervailing comments made during the Segments by Mr Sandilands or his co-hosts. 
Statements made by Mr Sandilands’ co-host Brooklyn Ross that the Paralympians “put in way more effort I think than able-bodied people” and the obvious agreement from Jackie ‘O’ Henderson provides a counterpoint to the discussion, highlighting a general tone of admiration amongst the program hosts regarding the impressive feats performed by the Paralympians. The Licensee submits that these comments moderate the overall tone of the Segments and are significant matters to be taken into account in the Authority’s consideration of the Segments in their entirety, and when considered in their proper context are consistent with prevailing community sentiment regarding Paralympians.
Did the program identify a person or group of persons on a relevant basis?
The relevant content occurred in the Paralympics Segment. 
The segment included the following statements relevant to the complaint:
Have you been watching the Special Olympics? It’s horrific some of the things. 
Some poor bloke ran for the high jump and then veered right ‘cause he was blind and landed on his arse on the ground.
Then, when they were playing soccer, the blind people, I was, I was thinking are you joking, they’re throwing themselves on the ground like sausages to block the ball.
You can be nice to the handicapped, but you don’t have to compare them to the non-handicapped. 
Soon they’ll have to lift them up to be better than the non-handicapped. 
[bookmark: _Hlk106722643]The ACMA considers from the references to athletes who were vision-impaired (‘blind’) and ‘the handicapped’, that the program identified persons on a relevant basis, that is, persons with a disability.
In all the circumstances, was the program likely to incite in a reasonable listener severe ridicule of the relevant group on that basis?
‘Likely’, ‘in all of the circumstances’ 
Use of the words, ‘likely’ ‘in all of the circumstances’ imposes an objective test and implies a real and not remote possibility; something which is probable. 
‘Incite’
To assess whether the program was likely to ‘incite’, the ACMA asks if the segment was likely to have urged a reasonable person to share feelings of ridicule on the basis of disability. Material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable listener. There must be something more than an expression of opinion; rather, there must be something that is positively stimulatory of that reaction in others. 
This incitement or provocation can be achieved through comments made about a person or group; there is no requirement that those comments include a specific call to action. There is no need for proof of intention to incite or that anyone was in fact incited. 
Severe ridicule
The inclusion of the term ‘severe’ contemplates the incitement of a very strong reaction in the listener. It is not sufficient that the broadcast induces a mild or even a strong response. 
In this case, the ACMA must consider whether a reasonable person would have understood that they were being urged, stimulated or encouraged by the content to share or maintain feelings of severe ridicule against people because of their disability.
‘Because of’ 
The incitement to severe ridicule, must occur on a basis specified in 2.1.4. The phrase ‘because of’ requires that there be an identifiable causal link between the prohibited ground (disability), and the action complained of (severe ridicule).  
Discussion
The relevant content occurred in a segment where Mr Sandilands was discussing the Paralympics and the performance of athletes with a disability.
As outlined above, the segment included multiple elements of ridicule including referring to some things he had viewed as ‘horrific’ and likening the athletes to ‘sausages’.
[bookmark: _Hlk107220480]The segment also included broader references that, as discussed above, are considered offensive[footnoteRef:6] and/or outdated, including referring to people with disabilities as ‘the handicapped’. [6:  https://www.afdo.org.au/news/language-guide/, accessed 23 June 2022.] 

As stated above, the remarks made by Mr Sandilands were offensive, and mocked Paralympians on the basis of their disabilities in a way that offended against community standards in contemporary Australian society. 
The question under examination is whether the comments met the high threshold of a breach of 2.1.4 of the Code, requiring that ‘in all the circumstances’ the program was likely to have incited in a reasonable listener ‘severe ridicule’ of people on the basis of their disability.
As noted previously, the inclusion of the term ‘severe’ contemplates a very strong reaction and ‘likely to incite’ requires something that is positively stimulatory of that reaction in listeners. 
In this case, Mr Sandilands’ comments conveyed that the Paralympics was an event where participants were inferior to other athletes because of their disabilities, and that their performance was worthy of ridicule. 
The ACMA considers that the ordinary, reasonable listener would regard Paralympians, as elite athletes representing their country in an international event, and as highly respected within the Australian community. The ACMA also notes that the broadcast included some positive statements about the ‘spirit of the contest.’ At one point there appeared to be group consensus among the participants in the broadcast of an appreciation for Paralympians, conveying to the audience that this may have been a more accepted viewpoint among the co-hosts than that implied by Mr Sandilands’ offensive comments.
Against this backdrop, the ACMA considers that the audience would have likely regarded Mr Sandilands’ comments, while highly offensive, as a reflection of his own strident presentation style, rather than as encouraging others to take up his views.
In light of these matters, although the ACMA considers that the Licensee broadcast material that was offensive and ridiculed people because of their disabilities, the ACMA does not consider that the high threshold test of likely incitement of ‘severe ridicule’ in ‘a reasonable listener’ was met, as required for a breach of this provision.
Accordingly, the ACMA’s finding is that the Licensee did not breach 2.1.4 of the Code.
Issue 3: Complaints handling
Relevant Code provision 
[bookmark: _Hlk107246542][bookmark: _Hlk106983518]10.12. 	The response provided by the Licensee under 10.11 must inform the complainant that he or she has the right to refer the Code Complaint to the ACMA if the complainant is not satisfied with the response of the Licensee.
Finding
The ACMA finds that the Licensee did not breach 10.12 of the Code.
Reasons
To assess compliance with 10.12 of the Code, the ACMA addressed the following questions:
· [bookmark: _Hlk106983661]Was the complaint a Code complaint?
· [bookmark: _Hlk54085606][bookmark: _Hlk54085421]If so, did the Licensee inform the complainant that they had the right to refer the Code complaint to the ACMA if they were not satisfied with the response of the Licensee?
The complaint to the ACMA from the Representative Body indicated that it had written directly to the Chairman of the ultimate parent company for the Licensee (the Parent Company) and that the Chairman of that company had responded. 
The correspondence from the Representative Body had alleged:
The statements made by Mr Sandilands and Ms Henderson are considered to be a clear breach of the Commercial Radio Australia Code of Practice (Clause 2.14), in that they are:
“likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability”.
The Licensee’s submissions to the ACMA included information about the relationship between the Licensee and the Parent Company, including that:
The Licensee in this matter is Commonwealth Broadcasting Corporation Pty Ltd (CBC) which is the entity holding the KIIS 106.5 commercial radio broadcasting licence. HT&E Limited (HT&E) is the ultimate parent company of CBC, but the letter was not addressed to the complaints officer of CBC or to KIIS, or even to CBC’s parent company Australian Radio Network Pty Ltd. It was clearly a private “Chair to Chair” communication outside of the Code process.
The question for the ACMA is whether the response from the Parent Company should have included a reference to the right to refer the matter to the ACMA, as is required for all responses to Code complaints under 10.12.
The Licensee submitted that the correspondence from the President of the Representative Body was not a Code complaint because:
· It was not lodged in accordance with the requirements of the Code under 10.2 of the Code [i.e., via an electronic form or by post], but was emailed directly to the Chairman of the Parent Company.
· It contained references to broader concerns including the Parent Company’s Code of Conduct, its Diversity Policy and its corporate social responsibility, which signalled an intention for the concerns to be addressed by the Chairman at that higher level.
· The complaint included that the President of the Representative Body was considering referring the matter to the NSW Ageing and Disability Commissioner, and (the Licensee noted) that under 10.16 of the Code, complaints can be treated outside the Code if they are the subject of ‘threatened proceedings in another forum’. 
Was the complaint a Code complaint?
The objects of the BSA include encouraging the provision of means for addressing complaints about broadcasting services. Complaints are a core component of the co-regulatory regime in Australia, providing an efficient process for listeners to convey community expectations to the licensees who are responsible for broadcast content.
The Code establishes a complaints framework that places obligations on both complainants and licensees.
In making an assessment of the handling of the complaint, the ACMA notes:
· [bookmark: _Hlk107217618]The correspondence from the President of the Representative Body was addressed directly to the Chairman of the Parent Company and sent by email. 
· The complaint requested:
· an unreserved apology from Mr Sandilands and Ms Henderson to all Paralympians, both on air (with content and time to be agreed) and in writing within 14 days of the date of the letter
· confirmation that the Parent Company’s board had addressed or intended to address the matter under their Code of Conduct and a commitment to provide the Representative Body with details of outcomes, including any subsequent disciplinary action.
· The complaint included that ‘as a courtesy, we wish to inform you that we are considering raising a separate complaint on this matter with the NSW Ageing and Disability Commissioner’.
· The Chairman of the Parent Company responded personally to the President of the Representative Body on the Parent Company’s letterhead. 
· While discussing elements of the broadcast and actions taken in response to the complaint, the response to the complainant made no direct reference to the Code nor did it refer to the right to refer the matter to the ACMA if the complainant was unsatisfied with the response.
While the complaint letter referred to the relevant Code provision, on balance, the ACMA considers multiple factors indicated that the complaint to the Parent Company was not a Code complaint. 
These factors included that: 
· the complaint was not sent to the Licensee who has obligations under the Code, but to the Chairman of the Parent Company, meaning the Licensee may or may not have had visibility of the complaint
· the seniority of both the sender and receiver of the correspondence indicated, at least at the time, that the Representative Body was seeking direct, high-level resolution of their concerns
· there appeared to be nothing in the Parent Company’s response that indicated that it constituted a Licensee response under the Code.
The ACMA does not consider the correspondence to the Parent Company was a Code complaint, and therefore, while it may have been helpful for the response to inform the complainant that they had the right to refer their complaint to the ACMA if they were not satisfied, there was no obligation to do so.
Accordingly, the ACMA finds that the Licensee did not breach 10.12 of the Code.


Attachment A
Extracts of Complaints
Extracts of Complaint from the Representative Body to the ACMA received 8 November 2021:
The statements made by Mr Sandilands and Ms Henderson are considered to be a clear breach of the Commercial Radio Australia Code of Practice (Clause 2.14), in that they are:
“likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability”.
[…]
accuracy - incite serious contempt and severe ridicule of people with disability
Mr Sandilands made derogatory and offensive comments about members of the Australian Paralympic Team competing in the Tokyo Paralympic Games which caused outrage amongst the Australian team members and those in the community.
Extracts of Attachment 1 – Complaint from the Representative Body to the Parent Company for the Licensee dated 14 September 2021:
We refer to a series of live to air comments made by Mr Kyle Sandilands and Ms Jackie Henderson on the Sydney radio station KIIS FM on Wednesday, 1 September 2021, and subsequent comments made on the same morning show on Friday, 3 September 2021.
Recordings of both segments can be made available if required.
[bookmark: _Hlk109144789]The statements made by Mr Sandilands and Ms Henderson are considered to be a clear breach of the Commercial Radio Australia Code of Practice (Clause 2.14), in that they are:
“likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability”.
Contrary to Mr Sandilands’ [comments] on 3 September, we can confirm that his initial remarks on 1 September 2021 did cause outrage amongst the Australian Paralympic team in Tokyo, the cohort of past and aspiring Australian Paralympians and other people with a disability in our community.
[bookmark: _Hlk106988564]The comments were abhorrent, derogatory and offensive. They were ill informed and completely at odds with the strides being taken to achieve parity for our athletes. They sit in stark contrast to the historic announcement made the following day on 2 September by the Prime Minister whereby Australia’s Paralympic medallists in Tokyo will receive equivalent financial rewards to their Olympic counterparts.
[…]
Extract of Complaint 2 to the ACMA received 3 September 2021:
Kyle's summary of how he described athletes competing at the Paralympics was disgusting and unacceptable to have broadcast. People with disabilities have human rights that continue to be elusive and it is widely understood the social construction [of] disability, that is that the barriers people with disabilities face to full inclusion and participation come from negative attitudes and stereotypes from the world around. The consequences of Kyle's [comments] are so far reaching for people living with disability. Having your say is a human right but it is well understood that that say must not infringe upon another's rights. […]
Extract of Complaint 3 to the ACMA received 3 September 2021:
Abhorrent comments about Paralympics on KIIS FM in breach of KISS
On Wednesday morning (1st September, 2021) KIIS FM morning host Kyle Sandilands, and his co-hosts mocked and laughed at the Paralympians. Kyle’s comments are abhorrent, ignorant and ableist and utterly disgusting. His intolerant and exclusive rhetoric is unacceptable and only heightens and [condemns] this type of [abhorrent] behaviour and language. He has a long history of espousing hate and these comments are hurtful to disabled people. There is no place for ableism in our community, […]. Enough is enough!
Extract of Complaint 4 to the ACMA received 3 September 2021:
Offensive
Kyle Sandilands remarks about Paralympics athletes […] Totally and unforgivingly offensive!

Attachment B
Extracts of Licensee’s submissions
Extracts of Licensee’s submission to the ACMA dated 21 January 2022:
[…]
[bookmark: _Hlk106980118]3.	The Licensee does not believe the Segments reach the requisite thresholds for breach under clauses 2.1.4 or 2.2 (as relevant[footnoteRef:7]). The tenor and tone of the Segments are simply not at a level warranting a contravention finding by the ACMA. We acknowledge that the Segments may have contained some unfavourable descriptions of the sporting action at the Paralympics, however the Code does not prohibit material that is potentially insensitive or might be unflattering or distasteful to some. [7:  The Licensee notes the ACMA is investigating the Segment of 3 September 2021 in relation to clause 2.2 of the Code only.] 

4.	The Licensee respectfully disagrees with the complainants’ characterisation of one or more of the Segments as “disgusting”[footnoteRef:8], “abhorrent”[footnoteRef:9],“unforgivingly offensive”[footnoteRef:10] and “derogatory”[footnoteRef:11]. In reality, the portrayals in the Segments of the Paralympians were not made in a hostile manner or designed to invoke hatred or revulsion against, or to even make serious comment about, Paralympians or disabled people more generally. [8:  Anonymous complaints 1 and 2 to the ACMA as set out in the ACMA’s email of 10 December 2021.]  [9:  Anonymous complaint 2 to the ACMA as set out in the ACMA’s email of 10 December 2021.]  [10:  Anonymous complaint 3 to the ACMA as set out in the ACMA’s email of 10 December 2021.]  [11:  Letter from […] to the ACMA as set out in the ACMA’s email of 10 December 2021.] 

[bookmark: _Hlk107219835]5.	The Code requires a consideration of the comments made in the context of each of the Segments as a whole and viewed in their entirety. Considered in their proper context and stated at their highest, the comments made were insensitive to the particular Paralympians described in the Segments but the material broadcast was clearly distinct from material that incites hatred or serious contempt or ridicule, or that offends generally accepted standards of decency.
6.	The program host Kyle Sandilands’ comments that he “admire[s] the spirit of the contest”[footnoteRef:12] as well as his later comments on 3 September 2021 clarifying that he “wasn’t negative towards the contesting” in the Paralympics events, was merely “shocked” and wasn’t actually “‘anti’ anyone with a handicap”[footnoteRef:13] demonstrate a paucity of ill-will on his part towards the Paralympians he described. [12:  Segment 1 broadcast on 1 September 2021.]  [13:  Segment 2 broadcast on 3 September 2021.] 

[bookmark: _Hlk106893038]7.	As the ACMA would be aware, it would not be appropriate to isolate particular statements made by Mr Sandilands in the Segments and consider them in a vacuum for the purpose of labelling the Segment “disgusting”, “abhorrent”, “unforgivingly offensive” or “derogatory”; unmoderated by key contextual matters including other countervailing comments made during the Segments by Mr Sandilands or his co-hosts. Statements made by Mr Sandilands’ co-host Brooklyn Ross that the Paralympians “put in way more effort I think than able-bodied people” and the obvious agreement from Jackie ‘O’ Henderson provides a counterpoint to the discussion, highlighting a general tone of admiration amongst the program hosts regarding the impressive feats performed by the Paralympians. The Licensee submits that these comments moderate the overall tone of the Segments and are significant matters to be taken into account in the Authority’s consideration of the Segments in their entirety, and when considered in their proper context are consistent with prevailing community sentiment regarding Paralympians.
8.	In a similar way, the outcome of the ACMA’s investigation should not depend on the reaction of the person (or persons) making the complaint, or the persons referred to in the Segment. The test to be applied is an objective one and is to be judged from the perspective of a reasonable person, not by “a person peculiarly susceptive to being roused to enmity”[footnoteRef:14] or a person who is “avid for scandal”[footnoteRef:15]. It is not of utility to apply the standards of a person that may be predisposed to being offended. Their sensitivities to the comments are not a proxy for the wider community or the notional “reasonable listener”[footnoteRef:16] that the ACMA needs to consider in making its assessment under the Code. [14:  Australian Broadcasting Tribunal, Inquiry into Broadcasts by Ron Casey (1989) 3BR 351.]  [15:  Australian Courts have considered an “ordinary reasonable” viewer or listener to be: “A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs”. See for example, Amalgamated Television Services Pty Ltd v Marsden (1998) 43 NSWLR 158, and Channel Seven Perth Pty Limited v Australian Communications and Media Authority [2014] FCA 669.]  [16:  Courts have considered an ‘ordinary reasonable’ listener to be: “A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.”] 

9.	The Licensee agrees with the limits and protections currently set out in the Code – they protect against hate speech and vilification, incitement of severe ridicule and contempt and material that offends prevailing community standards of decency. However, there is no basis upon which the comments made in the Segments, properly construed, reach those limits in order constitute a contravention of the Code. The Code is not designed to protect the public from hearing potentially inflammatory comments or to eradicate on-air discussion that may be considered politically incorrect – that type of protection would recast the Code as a much more draconian tool than is contemplated by the ACMA or legislators, and would introduce a level of censorship that is unnecessary and excessive (and ultimately against public policy).
10.	The criteria set out in the Code does not prevent the broadcast of discussion that may be controversial or insensitive, nor does the Code require all on-air discussion to be strictly politically correct in all of its expressions. There is a legitimate place for unabashed discussion, bold language and calling things as they are – censorship should not be taken so far as to stamp out discussion of uncomfortable issues and descriptions of events that are unflattering to those portrayed. There is no blanket requirement to ensure that all people are admired, applauded and protected from adverse or hurtful remark at all times.
11.	In this regard, the Licensee draws the Authority’s attention to the recent Ofcom decision of 8 March 2021 involving comments made by […] about […] on the program Good Morning Britain, and submits that the UK media regulator’s decision struck the appropriate balance between censorship and freedom of speech in finding that there is a high public interest in having an open and frank debate on issues that nevertheless have the potential to cause offence.[footnoteRef:17] In a similar way, Mr Sandilands should not be censured for expressing his genuine astonishment at some of the occurrences in the Paralympics that he saw. To find otherwise would be to preclude the discussion of potentially confronting material and to require that it be unduly sanitised before broadcast, with a chilling effect on free speech. [17:  Ofcom Decision, Good Morning Britain, 8 March 2021 available at https://www.ofcom.org.uk/ data/assets/pdf_file/0024/223746/Good-Morning-Britain,-ITV,-8-March-2021,- 0600.pdf.
] 

12.	This does not mean however that the Licensee does not regret the offense caused to some parts of the community, a number of whom contacted the Licensee in relation to the comments made in the first Segment (and also comments made in the second Segment to the extent that it referred to the comments made in the first Segment).[footnoteRef:18] The Licensee accepts that the topic of discussion required care and that some of the comments made in that Segment were ill-judged and were ultimately offensive to some, including the complainants in this matter. The Licensee sincerely regrets any harm caused by the Segment to the complainants and has apologised to each of the complainants who contacted the Licensee pursuant to the Code. […] The matter has also been the subject of close consideration by senior management of the Licensee’s parent company Australian Radio Network Pty Ltd (ARN). [18:  8 eligible complaints made to the Licensee under the Code indicated the broadcast date as 3 September 2021. Each of those complaints were in fact complaints about the earlier segment (broadcast on 1 September 2021) as they only referred in their terms to the initial comments made by Mr Sandilands on 1 September 2021 (or repeated on 3 September 2021) and not to any of the other comments contained in the 3 September 2021 broadcast.] 

13.	While the Licensee accepts that some of the comments made in the Segments may have been offensive to some, they lack the necessary minimum elements of incitement required by clause 2.1.4 or negligence (wilful or otherwise) in relation to prevailing standards of decency required by clause 2.2. Its strong view is that the Segments considered overall are not of sufficient impact to meet either of the respective tests for clauses 2.1.4 and 2.2 of the Code which require particular thresholds to be met.
14.	For reasons set out in further detail below, the Licensee does not consider that the complainants in this matter have raised concerns in relation to comments made by Mr Sandilands in the second Segment broadcast on 3 September 2021 (Segment 2) about a [news organisation] journalist reporting on the earlier segment broadcast on 1 September 2021 (Segment 1). The substance of each of the complaints made to the ACMA relate to the earlier comments made by Mr Sandilands[footnoteRef:19] regarding the Paralympians or his discussion of those earlier comments during Segment 2, and none refer to the [news organisation] journalist the subject of Segment 2. [19:  And in one complaint only, also […], being a complaint made by […].] 

15.	Furthermore, in answer to the ACMA’s investigation of matters under clause 10 of the Code, the Licensee does not believe there has been any breach of the complaints handling provisions of the Code.
Segment 1 – 1 September 2021
16.	Segment 1 on 1 September 2021 was broadcast during the breakfast program The Kyle and Jackie O Show on KIIS 106.5 (Program) between 6am and 10am, and included some unscripted discussion between the program hosts Kyle Sandilands, Jackie ‘O’ Henderson and Brooklyn Ross regarding Mr Sandilands’ reaction to seeing some of the events in the 2020 Tokyo Paralympics.
17.	In that discussion, Mr Sandilands describes his astonishment at the sporting action in Paralympics events including the long jump[footnoteRef:20] and goalball. In the Segment, he indicates that he “love[s] the spirit of the contest” but that “Jesus Christ, that is a big effort!”. He refers to a mishap in the long jump but sympathises with the Paralympian describing him as a “poor bloke” who veered off and subsequently “lands on his arse”. He also describes the spectacle he encounters in the goalball which is a form of team sport played by visually impaired athletes with the object of the game being to roll the ball into the opponent’s goal while the opposing players try to block the ball with their bodies. In this Paralympic event, bells inside the ball make a noise when it moves which helps orientate the players who throw themselves down on the ground in order to obstruct the ball.[footnoteRef:21] As noted earlier, Mr Ross adds a further perspective to the narrative by noting that the Paralympians “put in way more effort I think than able-bodied people”, which is agreed to by Ms Henderson who wholeheartedly responds “oh for sure, for sure…”. [20:  Later confirmed by Mr Sandilands to refer to the long jump as opposed to the high jump as initially stated in error in Segment 1.]  [21:  See https://www.paralympic.org.au/sports/goalball/ for more information.] 

[bookmark: _Hlk111124289]18.	Segment 1 is of limited duration, lasting around 45 seconds in total. The tone throughout is light- hearted and conversational. Contrary to the descriptions in the complaints made to the ACMA, at no point does Mr Sandilands engage in a “rant”[footnoteRef:22] or “rhetoric”[footnoteRef:23] – the conversation remains casual and does not rise to impassioned speech. In the fleeting discussion, Mr Sandilands uses some descriptive language which is in keeping with his opinionated presentation style in relation to the Paralympics including: “it’s horrific some of the things”, “throwing themself on the ground like sausages to block the ball” but the balance of the discussion is focused on the hosts’ admiration for “the spirit of the contest”, the “big effort” involved in contesting, and the relative effort between Paralympic athletes and able bodied Olympians. As part of this, there is a mild dispute between Mr Sandilands and Mr Ross regarding the significance of the superlative efforts of the Paralympians compared to able-bodied athletes (in apparent disagreement as to who might be better) with Mr Sandilands saying: “you can be nice to the handicapped, but you don’t have to compare them to the non-handicapped. You don’t have to lift them up to be better than the non-handicapped”. Only around 20 seconds of the Segment is devoted to Mr Sandilands’ descriptions of the Paralympic events that appear to form the basis for the offense described by the complainants in this matter. [22:  Anonymous complaint 1 to the ACMA as set out in the ACMA’s email of 10 December 2021.]  [23:  Anonymous complaint 2 to the ACMA as set out in the ACMA’s email of 10 December 2021.] 

[bookmark: _Hlk106990201]19.	Regular listeners of The Kyle and Jackie O Show are accustomed to the format and presentation of the Program in which the hosts employ a conversational and informal style to convey the particular issues discussed. Topics of discussion can sometimes be unconventional or controversial but in keeping with the intended format are intended to be communicated in an irreverent and personal manner. The type of language employed by the hosts sometimes includes some low-level coarse language that is ordinarily reserved for private conversation but is in keeping with the expectations of the Program’s audience.
20.	In its Investigation Report 2068 (The Sunday Roast), the ACMA has previously explained why language that may be offensive to some people is permissible in a particular style of program:
“The program The Sunday Roast ‘is an interactive, light-hearted and often irreverent look at sport’. Given the talk-back nature of the program and its sports genre, it is considered that the program’s purpose is to provoke discussion and debate. In other words, it would not be unusual that a presenter or listener would become opinionated and passionate in discussion or debate of a sports- related topic. In this regard, it is noted that at the commencement of the segment, one of the presenters stated ‘people are fired up this morning which we love.’ In light of the nature of the program it is considered that the regular listeners of The Sunday Roast would be aware of the controversial nature of the program and accept its style of blunt and sometimes rude commentary as being part of this presentation style”.
21.	The ACMA has also previously acknowledged that the reputation of a presenter and the audience’s familiarity with a presenter’s style is relevant to audience expectations, and is a moderating factor to be taken into account under the Code:
“[w]here a presenter is well-known for a particular style, potentially offensive material may be more acceptable to listeners accustomed to that style”.[footnoteRef:24] [24:  Investigation concepts – Decency, classification and harm and offence, July 2018 pp. 42, 45.] 

22.	The ACMA has previously accepted that Mr Sandilands is known for his particular style of broadcast. In Investigation Report 2812 (The Kyle and Jackie O Show) concerning remarks made by Mr Sandilands about a child with extra limbs, the ACMA observed that:
“While the comments were in poor taste, were mocking of the Child and were or were likely to be offensive to some listeners, they were not lewd, coarse or indecent in the sense contemplated under clause 1.3(a). Furthermore, the ACMA considers that regular listeners of the Program would be aware of its standard format and content, as well as [the presenter’s] irreverent and (intended) presentation style.”[footnoteRef:25] [25:  Clause 1.3(a) being an earlier version of the clause of the Code relating to standards of decency.] 

23.	In this way, the audience knows to expect content and language that may be stronger than in ordinary parlance in Mr Sandilands’ Program, and this should be taken into account in considering “the demographic characteristics of the audience of the relevant Program” as required by clause 2.2 of the Code.
24.	The ACMA has previously accepted that the ACMA considers both audience demographics and audience expectations.[footnoteRef:26] In Investigation Report 2673 (Judith Lucy’s Spiritual Journey), the target audience was relevant in the ACMA’s consideration in allowing the presenter’s use of the words “arsehole” and “f**k” while purportedly ‘reading’ to a group of young children, with the ACMA concluding that the audience for the program was justified by the context because: [26:  ACMA Investigation BI 537 (Kyle and Jackie O).] 

“…the adult audience who viewed the episode broadcast… would likely be aware of [the presenter’s] presentation style, humour, and use of coarse language”.
25.	Mr Sandilands is known for his unique turn of phrase and colourful vernacular. His blunt manner of delivery is well understood by his audience, and his comments are to be taken by listeners with an acknowledgement that his expressions may sometimes be amplified for effect. Regular listeners of the Program are accustomed to some low-level coarse language in his delivery. For example, the use of the phrases “landed on his arse on the ground” in the Segment may seem confronting to persons who are unaccustomed to Mr Sandilands’ frequent use of colloquialisms, but its impact is greatly diminished if contextualised against the regular use of colourful phrases often used by Mr Sandilands. Similarly, the description of the goalball athletes who Mr Sandilands described as “throwing themself like sausages to block the ball” were in keeping with his style of presentation and language, and his audience would understand that this was merely his depictive expression of the sporting action in which the goalball athletes throw themselves on the ground to block the ball (see for example here: https://www.youtube.com/watch?v=pC58hWgOskE) and was not intended to be mocking or derogatory. At all times, the light-hearted tone of the Segment mitigates the impact of the language used.
26.	The use of colloquial language in Mr Sandilands’ vernacular may appear more impactful if isolated from this broader Program context in which audience members know and accept Mr Sandilands’ mannerisms and turn of phrase. For this reason, Mr Sandilands’ expressions and descriptions can be the source of misapprehension if taken out of context of the Program itself. Those that are unaccustomed to the ordinary format of the Program and who are not the general audience for the Program may not have the necessary context in which to interpret his particular style of presentation or vernacular. Newcomers to the Program may give the phraseology a heightened meaning that is not justified by the editorial context even though the words were not intended by Mr Sandilands to be derogatory or to provoke offense.
27.	The co-hosted format of the Program also means that Mr Sandilands’ views are often moderated by his co-presenters who provide a counterbalance to his point of view. This co-presentation format means that the Program often relies upon the articulation of differing opinions as a point of interest, allowing stronger opinions to be presented by Mr Sandilands, but with overall balance achieved by including several presenters with countervailing views who routinely challenge the viewpoints expressed by Mr Sandilands and act to moderate his more outlandish statements.
28.	The Licensee agrees with and refers to the significance of countervailing viewpoints in the recent Ofcom decision referred to above in which the UK regulator decided that unfavourable comments regarding […] were not a breach of its code. In coming to its decision, Ofcom gave significant weight to the fact that countervailing viewpoints were expressed during the segment in question:
“Ofcom’s Decision in this case was finely balanced. In the particular circumstances, we considered the broadcaster provided adequate protection to viewers, from potentially harmful and offensive statements about mental health and suicide, as there was sufficient challenge to such statements which meant they were adequately contextualised. We also considered the statements made in the Programme about race and racism had the potential to be highly offensive to some viewers. However, in the particular circumstances of this case, they were sufficiently contextualised. Therefore, our Decision is that the Programme did not breach the Ofcom Broadcasting Code.”[footnoteRef:27] [27:  See p.2 of the Ofcom Decision, Good Morning Britain, 8 March 2021 at https://www.ofcom.org.uk/ data/assets/pdf_file/0024/223746/Good-Morning-Britain,-ITV,-8-March-2021,- 0600.pdf.] 

29.	For the reasons set forth above, an assessment of the Segment by reference to clauses 2.1.4 and 2.2 of the Code requires a consideration of the Program’s presentation style and format, and necessarily requires a consideration of the tenor and tone of [Mr] Sandilands’ comments in their proper context, including as counterbalanced by his co-hosts’ comments.
30.	In the Licensee’s submission, even if taken in isolation and without a consideration of the Program context, Mr Sandilands’ comments did not convey ‘hatred’, ‘serious contempt’, or ‘severe ridicule’ within the scope of clause 2.1.4 of the Code, nor were his comments made in a hostile manner designed to make serious comment or invoke hatred or revulsion against a group of persons on the basis of disability. The ACMA’s previous considerations of clause 2.1.4 of the Code acknowledge that the inclusion of the term ‘hatred’, and the adjectives ‘serious’ and ‘severe’ contemplates the incitement of a very strong reaction in the listener. It is not sufficient that the broadcast induces a mild or even a strong response.[footnoteRef:28] Conduct that is merely critical, offensive or insulting will not amount to a breach of the Code. [28:  See for example, ACMA Investigation Report BI-441 (The Alan Jones Breakfast Show).] 

31.	The Licensee repeats its submissions above[footnoteRef:29] regarding the tenor and tone of the Segment not reaching the required threshold in the Code. Mr Sandilands was, in reality, simply expressing his genuine astonishment at what was involved in some of the Paralympics events, and particularly so for the visually impaired in order to participate in several sports that would ordinarily rely on vision for orientation. Mr Sandilands employs empathetic language such as “the poor bloke” and “Jesus Christ, that is a big effort” which are demonstrative of a compassionate response to what he saw, as opposed to a combative or aggressive sentiment. As noted earlier, at no point does the Segment rise to the level of a rant”[footnoteRef:30] or “rhetoric”[footnoteRef:31] – the tone remains casual and light-hearted throughout. Mr Sandilands’ comments that he “admired the spirit of the contest”[footnoteRef:32] as well as his later clarification on 3 September 2021 confirming that he “wasn’t negative towards the contesting” in the Paralympics events, was merely “shocked” and wasn’t actually “anti’ anyone with a handicap”[footnoteRef:33] confirm a complete absence of venom or ill-will directed towards any particular individual or group. [29:  See for example paras 4 and 18 of this submission.]  [30:  Anonymous complaint 1 to the ACMA as set out in the ACMA’s email of 10 December 2021.]  [31:  Anonymous complaint 2 to the ACMA as set out in the ACMA’s email of 10 December 2021.]  [32:  Segment 1 broadcast on 1 September 2021.]  [33:  Segment 2 broadcast on 3 September 2021.] 

32.	The Licensee refers to Investigation Report BI-498 (Molloy Kennedy) in which the ACMA made a no breach finding in relation to clause 2.1.4 of the Code, and in its decision considered comments made by the program host Mr Molloy were:
“distasteful, offensive and ridiculed people of short stature because of their physical attributes. However, as mentioned previously, the inclusion of the term ‘severe’ contemplates a very strong reaction…
Consequently, although the licensee broadcast material that was offensive and ridiculed people because of their short stature, the ACMA does not consider that the high threshold test of likely incitement of ‘severe ridicule’ was met, as required for a breach of this provision.”[footnoteRef:34] [34:  ACMA Investigation Report BI- 498 at pages 5 and 6.] 

33.	Under clause 2.1.4 of the Code, the ACMA must also consider whether a reasonable person would have understood that they were being urged, stimulated or encouraged to share or maintain feelings of hatred, serious contempt or severe ridicule against disabled people. As previously noted by the ACMA:
“Material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable listener. There must be something more than an expression of opinion; rather, there must be something that is positively stimulatory of that reaction in others.”[footnoteRef:35] [35:  ACMA Investigation Report BI – 537 (Kyle and Jackie O).] 

34.	Segment 1 simply was not such as to meet the high threshold of inciting or urging the emotions of hatred, contempt or ridicule about Paralympians or people with a disability. As noted above, Mr Sandilands is known for his strong expression and an uncompromising manner of delivery, but his comments in relation to the Paralympians were not an incitement to listeners. They were not made in an aggressive manner and were not said to provoke others to share in a derogatory attitude towards disabled persons as a group. The words that were spoken were not addressed to the public at large and in no respect encouraged the public at large to adopt any perspective or take any action. The comments made by Mr Sandilands were an expression of his astonishment, rather than an appeal to listeners to engage an attitude of hatred, contempt or ridicule towards Paralympians or disabled persons more generally. While the Licensee accepts that some of the language used by Mr Sandilands may have been clumsy in its expression, and for that reason ultimately insensitive to the Paralympians portrayed – they lack the necessary element of incitement that is required by the Code.
35.	The Licensee notes that clause 2.1.4 of the Code requires a further consideration of whether the Segments provoked or incited in a reasonable listener the relevant harms regarding a “person or group of persons because of …disability”. The ACMA has previously noted that this means that the incitement must occur on a basis specified in clause 2.1.4 and that the phrase “because of” requires that there be an identifiable causal link between the prohibited ground (disability), and the action complained of (hate or severe contempt and ridicule).[footnoteRef:36] The Licensee contends that the discussion in the Segments was primarily in relation to Paralympians and the events at the 2020 Tokyo Paralympics, but did actually not seek to make comment about disabled people more generally within the meaning of the clause. The comments did not seek to draw negative conclusions or stereotypes about disabled people more generally (beyond suggesting that they faced more difficulty in competition at the Paralympics) – the comments made were specific to the goalball and long jump athletes the subject of the Segment. [36:  ACMA investigation Report BI-498 (Kennedy Molloy).] 

36.	It is imperative that the ACMA consider the Segment in its proper context and against the audience of the Program itself in drawing conclusions under clause 2.2 of the Code. Clause 2.2 of the Code requires a consideration of generally accepted or prevailing standards of decency. The ACMA has acknowledged on previous occasions that the provision sets a high bar:
“[a] program does not offend standards of decency, in the sense contemplated by the Codes, if it simply has ‘shock value’ or has the effect of making one cringe or feel uncomfortable”. [footnoteRef:37] [37:  Investigation Report 2928 (The Kyle and Jackie O Show).] 

37.	The Licensee accepts that certain topics of conversation may be inherently sensitive however the Code does not preclude their discussion simply because they are by their nature sensitive.[footnoteRef:38] As noted in the ACMA’s guidance paper Investigation concepts - Decency, classification and harm and offence[footnoteRef:39]: [38:  In Investigation Report 2848 (Bob Francis), the ACMA observed that: “it is important to distinguish between an exchange of ideas and disagreement on talk-back radio from speech which may offend generally accepted standards of decency…. [a] radio presenter may well introduce material or comments that are challenging and confronting. The discomfort this may give rise to among listeners and the wider community does not in and of itself constitute the offending of generally accepted standards of decency.”]  [39:  See https://www.acma.gov.au/publications/2018-07/guide/investigation-concepts-decency-classification- and-harm-and-offence.] 

“There is content that may be unacceptable to individuals depending on personal taste and preferences. The community understands that not everyone has the same tastes and values. Accordingly, there is some content that may be broadcast in certain circumstances, even though some members of the community could consider it to be distasteful or unacceptable”.[footnoteRef:40] [40:  ACMA, Investigation concepts Decency, classification, and harm and offence, July 2018, p.5.] 

38.	While the Licensee acknowledges that the Segment offended some people in the community, it did not reach the required threshold of offending generally accepted standards of decency to constitute a breach of clause 2.2 of the Code. The “reasonable listener” and the broader community understand that there is some content that may be broadcast in certain circumstances, even though others may consider it to be inappropriate. The Code allows broadcasters to decide if material that some individuals may find inappropriate is nonetheless appropriate in the specific program context.[footnoteRef:41] [41:  ACMA, Investigation concepts Decency, classification, and harm and offence, July 2018, p.10.] 

39.	The Licensee agrees with the ACMA’s previous comments regarding the standards of decency to be applied under the Code:
“...the average listener recognises that standards of decency are not hard and fast, either over time or across all sections of the community. In particular, he or she may accept that some material that he or she would consider indecent would not be so judged by some sections of the community, and he or she may be prepared to accept the right of those groups, up to a point, have such material broadcast in programs to which they listen.”[footnoteRef:42] [42:  Investigation Report 2266 (The Kyle and Jackie O Show).] 

40.	The Licensee repeats its earlier remarks regarding audience expectation and the known format of the Program (cf. paragraphs 18 to 29 above). Mr Sandilands is known for his colourful vernacular and his comments are to be taken with an acknowledgement that his particular turn of phrase may not be representative of the general public, but the audience know to expect strident expression that is not always politically correct. Mr Sandilands’ known manner of delivery and audience expectation must be taken into account.
41.	Consistent with this, the ACMA has previously acknowledged that:
“[w]hen assessing radio programs against the decency code provisions … the audience of the relevant program is one important contextual consideration”[footnoteRef:43] [43:  ACMA, Investigation concepts Decency, classification, and harm and offence, July 2018, p.16.] 

and furthermore,
“the requirement in the decency provision of the Code to consider the “demographic characteristics of the audience” allows broadcasters to direct particular content to audiences that choose to listen to the particular program, with an awareness and expectation of the likely content to which they will be exposed”.[footnoteRef:44] [44:  Ibid p.33.] 

42.	As noted earlier, the test to be applied under clause 2.2 of the Code is an objective one. The ACMA has previously acknowledged that while it may note the public reaction about a particular broadcast, this observation is not determinative as it is not a Code matter.[footnoteRef:45] The outcome should not depend upon the reaction of the person making the complaint, but is to be judged from the perspective of a reasonable person. For these reasons, the Licensee does not believe that the complainants’ strongly expressed views on the Segment are necessarily persuasive or determinative. The offense perceived and expressed by the complainants is not a useful proxy for the views and sensitivities of the general community. [45:  ACMA, Investigation concepts Decency, classification, and harm and offence, July 2018, p.47.] 

43.	Equally, the ACMA’s consideration of the matter should not be influenced by the fact that there has a level of media attention regarding the broadcast, or the purported fact of a controversy (as alleged by the [news organisation]). The Program and the hosts are routinely reported upon by outlets such as [multiple news organisations] and in the Licensee’s submission, the fact or occasion of reporting regarding the Program is not of significance. Additionally, the public reaction as expressed through the media is often skewed towards an exaggerated sense of outrage which is not reflective of actual community sentiment. The Licensee is aware that some social media posts provided descriptions of the Segment and encouraged or coached for complaints to be made to the Licensee (see for example https://www.facebook.com/watch/?v=280401310201650). A number of the articles published as well as social media posts called for Mr Sandilands to be dismissed. For this reason, the views and concerns expressed by the complainants in this matter may not be representative of the views of the general community, particularly where the media and social media can act as a driver of coordinated complaints to amplify the concerns of a particular section of the community. For a similar reason, the number of complaints received by the ACMA (or the Licensee) may also not reliably indicate that the broader community was offended where there has been considerable media reporting on the matter, or an active social media campaign appealing for complaints. As noted above, it is not of utility to apply the standards of a class of persons that may be predisposed to being offended.
44.	The Licensee appreciates that the topic discussed in the Segment was inherently sensitive. It further acknowledges that the material broadcast on this occasion was regrettable in that it clearly caused some controversy amongst a certain part of the community and was the subject of social media interest and media coverage. But it strenuously disputes that any standard of decency was breached in the discussion. Like any other media entity, the Licensee will from time to time broadcast commentary that may be unpopular or divisive. In this context, it is impossible to broadcast content that is universally liked. However, it is important that its broadcasters continue to have the freedom to discuss issues that might be discomforting or confronting without unduly sanitising those issues.
45.	The Licensee understand that its rights in relation to freedom of speech should not be unfettered and that there are limits, for example where content is deeply derogatory and conveyed in a vitriolic or aggressive tone. However, certain topics can be insensitive or confronting for some without offending recognised standards of decency. It remains important to distinguish comments or material that may be challenging and confronting, and perhaps even rude or unacceptable to some, from a sustained vitriolic attack on a class of persons regarding their disability.
46.	Finally, it is the Licensee’s firmly held belief that the concerns driven by complainants may not be solely a result of the material complained of, but are driven by a pre-existing sense of inequity in their treatment or the treatment of others that they identify with. For this reason, the Licensee submits that the Segment might be a vehicle through which some of the complainants have identified broader concerns regarding the potential subjugation of the rights of disabled people. The Licensee is aware that parity and inclusion for disabled athletes has been of continuing concern to the disabled community for some time. While the Licensee does not dispute the validity of those concerns, the Segment itself is not the cause, nor should the Licensee be held up to be a catalyst for those concerns.
Segment 2 – 3 September 2021
47.	The Licensee understands that the ACMA is investigating a subsequent Segment on 3 September 2021 in which Mr Sandilands discussed a [news organisation] article titled [...] (Article) and made some comments about the journalist that authored the Article. The Article published on 3 September 2021 criticises Mr Sandilands for the comments made in Segment 1. […]
48.	In the Segment, Mr Sandilands focuses on the reporting techniques of the [news organisation] journalist who he claims has written the Article to conjure […] and for soliciting adverse comment from Greens Senator […] and presenting this as an unsolicited comment. There is little to no substantive discussion regarding the Paralympians referred to in Segment 1 beyond repeating the fact that the earlier discussion took place on 1 September 2021 and references to the earlier comments made as quoted in the Article.
49.	The ACMA has indicated in its email to the Licensee of 10 December 2021 that it is investigating Segment 2 under clause 2.2 of the Code in relation to comments made about journalists who had written about the 1 September 2021 comments about Paralympians. On 17 January 2022, the ACMA supplied to the Licensee copies of 3 anonymous complaints made to the ACMA, along with a further complaint from [the Representative Body] that together form the basis of the ACMA’s investigation.
50.	With respect, the Licensee does not believe that the complainants in this matter as set out in the ACMA’s email of 17 January 2022 have complained regarding this specific issue or that there is any evidence of community concern regarding the issue that warrants investigation by the ACMA.
51.	In its email of 10 December 2021 opening the investigation of this matter, the ACMA refers to “anonymous complaint 3” in relation to Segment 2, noting that:
“Relevant aspects of anonymous complaint 3 to the ACMA, which referred to the 3 September     2021 broadcast are:
Kyle Sandilands remarks about Paralympics athletes […] Totally and unforgivingly offensive!” [our emphasis]
52.	A review of “Anonymous complaint 3” in its terms (as produced by the ACMA on 17 January 2022) does not refer to the comments referring to the journalist. Instead, the complaint is clearly directed at Mr Sandilands’ “remarks about Paralympic athletes” and not about the author of the Article.
53.	[…]
54.	Neither of the other anonymous complaints provided by the ACMA to the Licensee on 17 January 2022 refer to the Article or the journalist, or to Mr Sandilands’ comments about either. Both are complaints in relation to Segment 1 only.
55.	The Licensee further notes that it did not receive any complaints regarding this aspect of Segment 2. While the Licensee received a number of complaints regarding Segment 1, limited complaints were made regarding Segment 2 and those that were received did not refer to Mr Sandilands’ comments regarding the journalist.[footnoteRef:46] [46:  Only 8 eligible complaints made to the Licensee under the Code indicated the broadcast date as 3 September 2021. Each of those complaints were in fact complaints about Segment 1 (broadcast on 1 September 2021) as they only referred in their terms to the initial comments made by Mr Sandilands on 1 September 2021 (or repeated on 3 September 2021) and not to any of the other comments contained in the 3 September 2021 broadcast. ] 

56.	In the Licensee’s submission, the fact that the complaints made to the ACMA did not raise comments regarding the Article or journalist as an issue, and the lack of complaints made directly to the Licensee regarding this aspect of Segment 2 clearly evidences a lack of community concern regarding Mr Sandilands’ comments on the matter.
57.	In light of the general absence of complaints, the Licensee considers there to be a lack of procedural fairness in the investigation of the Segment in relation to comments made in relation to the [news organisation] journalist. Sections 148 and 149 of the Broadcasting Services Act 1992 (Cth) (the Act) contemplates the investigation by the ACMA of complaints made under the Code. The Licensee understands the co-regulatory framework of the Code to allow the escalation of complaints to the ACMA where there has been a complaint made to the Licensee and the complainant is not satisfied with the response or resolution provided by the Licensee. Persons who wish to complain about a matter pertaining to broadcasting content or compliance with a registered code of practice in respect of a broadcaster must first lodge their complaint with the broadcaster. In this case, there has been no earlier opportunity to resolve the matter with the purported complainants because the matter itself was not raised.
58.	The co-regulatory framework set out in the Code and sections 148 and 149 of the Act provide certainty to licensees that there will be due process observed in accordance with a stable and consistent escalation process to be applied by the ACMA in its consideration of matters of concern under the Code. To introduce new matters of substance to an investigation where the Licensee has had no earlier opportunity to address them (either with the journalist in question, or with any notional complainant) operates as a denial of natural justice. The Licensee also does not consider that the ACMA’s general powers of investigation under section 170 of the Act should be relied upon to supplement the process that is contemplated under sections 148 and 149. To give this scope to section 170 of the Act would be to usurp the meaning and purpose of sections 148 and 149 which are the appropriate process when it relates to Code matters.
59.	Accordingly, the Licensee does not propose to provide detailed submissions on the comments made by Mr Sandilands in relation to the journalist of the Article beyond the following brief summation of its position:
· The [news organisation] has in the past, reported on segments broadcast by Mr Sandilands in a negative manner.
· […]
· The Article provided [a] quote from Greens Senator […] that was critical of Mr Sandilands, said his comments were “abhorrent, ignorant and ableist” and that he had “a long history of espousing hate” and called for him to apologise and be “sacked from his broadcasting roles”. […]
· […]
· The Code does not prohibit Mr Sandilands from criticising a journalist on the basis of the opinions they have published. […]
· The language used by Mr Sandilands in Segment 2 was mild and his delivery is reasonably restrained throughout. It is clear that Mr Sandilands is frustrated by the publication of the Article   […], however, he is entitled to express an uncompromising and robust view which is in keeping with his known manner of delivery. The Licensee repeats its comments above regarding Mr Sandilands’ known manner of delivery and vernacular, that can sometimes be passionate and strongly worded but is consistent with audience expectations of both Mr Sandilands and the Program.
· [bookmark: _Hlk107250163]In this way, the relevant statements in the broadcast that were critical of the journalist would be understood by an ordinary reasonable listener as the ordinary opinionated presentation style and strong views of Mr Sandilands.
· The statement “gutless worms” used to describe the journalist (or journalists more generally) is also an isolated statement so while the Licensee acknowledges that this is directed as an insult to the journalist, there is limited cumulative impact - unlike in previous considerations by the ACMA where the cumulative impact of repeated coarse and disparaging language can amount to a breach of the Code.[footnoteRef:47] [47:  The Licensee notes that in Investigation Report 2848 (Bob Francis), the ACMA found the presenter had used very coarse language and made disparaging comments to describe a journalist as ‘bitch’, ‘wanker’, ‘dickhead woman’ and ‘smart-arse’ which had a strong cumulative effect.] 

· A further statement is made during the Segment but is beeped out and for this reason should not be considered as material broadcast as part of the Segment or to be investigated under the Code.
· The Licensee also relies on previous decisions of the ACMA in which:
· The ACMA has acknowledged the right of broadcasters to engage in robust debate. Robust language containing elements of a combative tone and strongly expressed opinions by a program host has previously been considered within generally accepted standards of decency;[footnoteRef:48] [48:  ACMA Investigation BI-485 (Tasmania Talks), page 4: “Both segments included robust language, contained elements with a combative tone and particularly in the case of Segment 2, strongly expressed opinions of the host about statement and views allegedly expressed by the caller. However, the ACMA finds that the content of the Segments met generally accepted standards of decency.”] 

· The ACMA has considered that certain debates can include challenging and confronting material without offending recognised standards of decency, in clarifying that: “it is important to distinguish an exchange of ideas and disagreement on talk-back radio from speech which may offend generally accepted standards of decency. In the course of inquiry and argument, a talk-back radio presenter may well introduce material or comments that are challenging and confronting. The discomfort this may give rise to among listeners and the wider community does not in and of itself constitute the offending of generally accepted standards of decency”;[footnoteRef:49] [49:  ACMA Investigation Report 2848 (Bob Francis), p9.] 

· A culture of robust political debate means that the absence of ‘courtesies’ from a broadcast does not necessarily lead to a breach finding: “…there is a culture of robust political debate and expression in Australia, including that directed from or at participants in such discourse. In this case, while the material within the broadcast did not reflect the courtesies or behaviours that many people would prefer to see in public discourse, the absence of such courtesies and behaviours will not necessarily lead to a conclusion that material offends against generally accepted standards of decency”;[footnoteRef:50] [50:  ACMA Investigation Report 3352 (The Kyle and Jackie O Show).] 

· For example, comments made by a presenter about putting the then Prime Minister in a chaff bag and throwing her out to sea was not considered a breach of clause 2.2 of the Code, with the ACMA commenting that “strongly and colloquially expressed views are a common feature of Australian political discourse generally”.[footnoteRef:51] [51:  ACMA Investigation Reports 2674 and 2717 (The Alan Jones Breakfast Show).] 

· In this way, the Code does not prevent the Licensee from broadcasting statements expressing opinions, including strongly worded criticisms of people.[footnoteRef:52] The use of the term “gutless worm” is the highest at which the criticism is put – it is relatively mild, does not use coarse language, and is in keeping with the themes expressed in the Segment in which Mr Sandilands expresses his general dissatisfaction with the treatment of the issues set out in the Article and its newsworthiness. [52:  See for example ACMA Investigation BI-522, p5.] 

60.	Additionally, clause 2.5 of the Code allows for the expression of legitimate commentary on a matter of public interest. Mr Sandilands is entitled to draw attention to his scepticism regarding the treatment of the Program by major media outlets such as the [news organisation]. It is clear that he is dissatisfied with a lack of accountability in some media reporting, […] and more generally with an increasing pattern of outrage journalism and cancel culture more generally. Mr Sandilands himself has a keen interest in these matters and he is entitled to express his opinions regarding them.
61.	The Licensee notes in this regard that trust, accountability and credibility in news reporting has become a significant public interest issue, particularly in an era of increasing reliance on social media. The notion of “fake news” in an age of proliferating misinformation and the need to provide accurate and impartial news reporting is a critical issue for the media industry and Mr Sandilands is entitled to provide his views on this, including to put them in a strongly worded manner. As already noted, there is widespread community concern and existing debate about the detrimental effects of cancel culture and outrage journalism to freedom of speech.[footnoteRef:53] [53:  The ACMA would be aware of an increasing focus on the dangers of outrage journalism, cancel culture and any type of media that is designed to use outrage to provoke strong emotional reactions in order to attract more audience. The Licensee also refers to the ACMA’s research into impartiality in news in Australia (Australians and news – impartiality and commercial influence) and agrees that the question of impartiality in news continues to be a significant concern for public interest journalism in Australia.] 

[bookmark: _Hlk106975809]62.	The Licensee further notes that no complaint was received from the journalist in question or […]. In the Licensee’s submission, this demonstrates the tacit permittance of a level of dialogue or public discourse between Mr Sandilands and […] (and other media) given the availability to both of a platform for the expression of opposing views. Journalists who write adverse comment about broadcasters should not complain that a broadcaster exercises its right of reply, especially when no right of reply has been provided in the originating Article itself.
63.	The Licensee again draws to the ACMA’s attention the recent Ofcom decision in which the UK regulator cleared […], the former presenter of Good Morning Britain, despite there being 57,793 complaints made to the regulator regarding his comments about […] in early March 2021 following an interview of the […] with […]. In its decision, Ofcom found that:
“Consistent with freedom of expression, […] was entitled to say he disbelieved the […] and […] allegations and to hold and express strong views that rigorously challenged their account.
The code allows for individuals to express strongly held and robustly argued views, including those that are potentially harmful or highly offensive, and for broadcasters to include these in their programming.
The restriction of such views would, in our view, be an unwarranted and chilling restriction on freedom of expression both of the broadcaster and the audience.”[footnoteRef:54] [54:  Ofcom Decision, Good Morning Britain, 8 March 2021, p20.] 

64.	 An Ofcom spokesperson also said in relation to its decision:
“This was a finely balanced decision. […] comments were potentially harmful and offensive to viewers, and we recognise the strong public reaction to them. But we also took full account of freedom of expression.
…Under our rules, broadcasters can include controversial opinions as part of legitimate debate in the public interest, and the strong challenge to […] from other contributors provided important context for viewers.”[footnoteRef:55] [55:  See Ofcom statement at https://twitter.com/Ofcom/status/1432993021222703105?ref_src=twsrc%5Etfw%7Ctwcamp%5Etweetembed%7Ctwterm%5E1432993021222703105%7Ctwgr%5E%7Ctwcon%5Es1_&ref_url=https%3A%2F%2Fwww.radioti mes.com%2Ftv%2Fcurrent-affairs%2Fofcom-good-morning-britain-piers-morgan-newsupdate%2F.
] 

Complaints handling
65.	[…] The Licensee does not consider there has been any breach of the complaints handling provisions of the Code.
66.	Clause 10 of the Code requires complaints made under the Code to strictly fulfil a number of requirements before being deemed eligible as a complaint under the Code (Eligible Code Complaint).
67.	Clause 10.2 of the Code provides as follows:
10.2. A Code Complaint must be made in one of two ways:
10.2.1. by letter addressed to the complaints officer of the Licensee; or
10.2.2. by an online electronic complaint form, if available on the Licensee’s website.

[bookmark: _Hlk109201606][bookmark: _Hlk109383328]68.	Eligible complaints under the Code must be either via the formal complaints online portal (administered by CRA) or via letter addressed to the complaints officer of the Licensee. The letter from [the President of the Representative Body] dated 14 September 2021 (Paralympics Letter) was not provided in compliance with either of the two methods in which an Eligible Code Complaint can be made to the Licensee. An Eligible Code Complaint if provided by letter must be by letter addressed to the complaints officer of the Licensee. The Paralympics Letter was not addressed to the complaints officer of the Licensee or to the Licensee more generally, but was addressed to HT&E’s Chairman [...]. The Licensee in this matter is Commonwealth Broadcasting Corporation Pty Ltd (CBC) which is the entity holding the KIIS 106.5 commercial radio broadcasting licence. HT&E Limited (HT&E) is the ultimate parent company of CBC, but the letter was not addressed to the complaints officer of CBC or to KIIS, or even to CBC’s parent company Australian Radio Network Pty Ltd. It was clearly a private “Chair to Chair” communication outside of the Code process.
9.	The Licensee can confirm that it carefully and conscientiously considered all complaints that it received regarding the Segments, however in accordance with its settled practices under the Code, only accepts as Eligible Code Complaints those complaints that have been delivered in accordance with clause 10.2 of the Code. A number of complaints were received in accordance with clause 10.2 and each of the responses to those complaints included the required direction under clause 10.12 informing complainants that they had a right to refer their complaint to the ACMA if they were not satisfied with the response of the Licensee. (An example of the letter response to Eligible Code Complaints is at Annexure B for the ACMA’s reference). The Paralympics Letter was not considered to be an Eligible Code Complaint and accordingly did not receive the clause 10.12 statement.
70.	In this regard, the Licensee is well apprised of the requirement in clause 10.12 to refer complainants to the ACMA in the event that the complainant is not satisfied with the Licensee’s response. Had the Paralympics Letter been addressed to the complaints officer of the Licensee or provided to the Licensee through the formal Code complaint channels stipulated in clause 10.2 of the Code, it would have been treated as an Eligible Code Complaint and also provided with the clause 10.12 statement. The Licensee has a strong history of strict compliance with this requirement of the Code.
[bookmark: _Hlk111018023]71.	The Licensee further notes that the Paralympics Letter was not received by post. Instead the letter was emailed directly to [the Chairman of HT&E] on 14 September 2021. In accordance with the Code, the Licensee does not treat emails as complying with the requirements of the Code as they are neither provided via the formal complaints portal administered by CRA, or provided by letter addressed to the Licensee as required to be deemed an Eligible Code Complaint.[footnoteRef:56] [56:  The Licensee notes the mirroring clauses in the Free TV Commercial Television Industry Code of Practice at clause 7.2.1 which reflect the same strict principles regarding the receipt of Eligible Code Complaints:
7.2.1 A Code Complaint must be made in one of the following ways:
in writing, posted to the person and address nominated by the Licensee in the table at Appendix 2; or
if the Licensee is a Free TV member, by lodging an electronic form on the Free TV Australia website.
Note: Where, by reason of a disability, a complainant cannot lodge a complaint that satisfies the requirements of clause 7.2.1, a telephone complaint or a complaint in another audio format accessible by the Licensee will be a Code Complaint, provided in each case that it otherwise satisfies the criteria in section 7.2.
] 

72.	The Licensee refers to the following clauses of the Code that confirm that an Eligible Code Complaint must satisfy certain criteria set out in the Code in order to be a valid complaint under the Code:
· Clause 10.1:
“Licensees welcome feedback from listeners. Feedback can be made by any means and regarding any subject area. By contrast, Code Complaints are formal complaints made about a matter covered by this Code and must satisfy the criteria set out below. In no circumstances will feedback be treated as a Code Complaint.
· Clause 10.8:
“Complaints that do not fulfil the requirements set out in 10.2, 10.3, 10.4 and 10.5 (where relevant) will not be treated as Code Complaints under this section 10.”
73.	[…]
75.	The Paralympics Letter also refers to [the President of the Representative Body] consideration of the matter for referral to the NSW Ageing and Disability Commissioner. As the ACMA would be aware, clause 10.16 of the Code allows for complaints to be treated outside the Code if they are the subject of threatened proceedings in another forum. On this basis, the Licensee acted consistently with the Code in not treating the Paralympics Letter as an Eligible Code Complaint.
76.	For these reasons, the Paralympics Letter was not treated as an Eligible Code Complaint, nor was it required to be treated as an Eligible Code Complaint. Accordingly, there has been no breach of the complaint handling provisions of the Code.
77.	For the reasons outlined above, the Licensee does not consider there to have been a breach of the Code. We reiterate our acceptance that the material broadcast was regrettable in that it clearly caused a strong reaction amongst some parts of the community and was the subject of some unwelcome social media interest and media coverage. However, we do not believe that, properly construed, the Segments constitute a contravention of clauses 2.1.4 or 2.2 of the Code.
78.	While we do not consider the Segments to be a contravention of the Code, we certainly do not wish to broadcast material that offends or distresses any part of the community. Much of the daily work of the Licensee is spent connecting with diverse communities and engaging with listeners of all backgrounds. It is a strong support of diversity and inclusion and it is regrettable that the complainants in this matter have formed a contrary view. The Licensee has previously engaged with the disability community in a positive and supportive manner, for example in the interview and donation to local disability hero [...][footnoteRef:57] and the featuring of his disability website to help identify accessible venues and locations in major cities, and on-air support for an “inspirational” disabled man [...] who had been robbed while making withdrawal from an ATM in Sydney from his wheelchair.[footnoteRef:58] The Program has also featured a diverse range of guests to shine a light on the difficulties faced by others including [...], one of the autistic cast members of the ABC television show “Love on the Spectrum”, a disabled woman with cerebral palsy who is a regular listener of the Program has been invited into the studio to watch The Kyle and Jackie O Show being broadcast live, two disabled men (one who lost his legs in a car accident and another who was legally blind) were featured for the Program’s regular dating segment, and its “Ask Me Anything” segment in which a guest affected by dwarfism was brought onto the Program. [57:  Redacted link to Licensee’s website]  [58:  Redacted link to Mix102.3’s website.] 

79.	We can confirm that this matter has been the subject of close consideration by senior management. There has been a recognition that material of this nature requires careful treatment and that matters relating to disability are inherently sensitive and can invoke strong community sentiment. For this reason, further steps have been taken to ensure that the matter has been comprehensively reviewed and that all staff involved in the Program continue to observe their obligations under the Code. The matter has been discussed with Mr Sandilands himself. Relevant production staff have been addressed by senior management in relation to the matter. Each and every complaint filed with the Licensee (including each complaint received that was not an Eligible Code Complaint) was responded to with an apology and provided with a substantive response (see example response at Annexure B). In doing so, the Licensee sought to apologise directly to each and every individual that claimed to be affected by the broadcast of the Segments.
[…]
Annexure A: Media article dated 3 September 2021 [not included in the attachments to this report]
Annexure B: Code response examples [not included in the attachments to this report]
Extracts of Licensee’s further submission to the ACMA dated 27 September 2022
[...]
3.	In summary, the Preliminary Report considers the Commercial Radio Code of Practice 2017 (revised in 2018) and comes to the preliminary view that the licensee:
a.	breached clause 2.2 [decency];
b.	did not breach clause 2.1.4 [incite severe ridicule on the basis of disability];
c.	did not breach clause 10.12 [complaints handling].
4.	Thank you for the opportunity to provide comments on the Preliminary Report before a final investigation decision is made by the ACMA. We mutually agreed for that comment to be provided by today. We provide comments as follows.
5.	Our comments are limited to Issue 1 (Decency) from the Preliminary Report. We make no comments regarding Issue 2 (Incite serious contempt, severe ridicule because of disability) nor Issue 3 (Complaints handling) given the ACMA has found no breach in respect of these issues.
6.	We also note that, having reviewed the Preliminary Report, we stand by the evidence and arguments across all three issues as set out in the Licensee Submission.
7.	We comment on and query certain points made in the Preliminary Paper as follows.
A.	Comments regarding The Paralympics Segment (Issue 1 Decency)
“Horrific”
8.	Page 4 of the Preliminary Report notes “The ACMA considers ‘horrific’ is a very strong, negative term to describe what someone has viewed, which would have conveyed to listeners that Mr Sandilands had seen things that he regarded as shocking.”
9.	We agree that horrific is a strong term. However, we disagree that this terminology gives indication of any negative view towards the para-athletes. Rather, it shows sympathy towards certain outcomes which the para-athletes endure in their sporting pursuits.
10.	The full phrase used was “It’s horrific some of the things”. The use of the word “things” shows Mr Sandilands is not talking about the athletes, but rather was talking about the events. Relevantly, in context the phrase is used to comment on the considerable efforts made by the para-athletes. It exhibited an overall tone of incredulity and amazement, rather than denigration. If for example one were to describe a car crash as horrific, that would not indicate a lack of sympathy towards the persons involved, it is simply a description of the events. Similarly, describing a football tackle as horrific does not indicate a lack of sympathy towards the footballer involved.
11.	This distinction is important as the Preliminary Paper appears to infer that the word “horrific” is used in relation to the athletes, and a lead up to lampooning of the athletes. Instead, we submit it was used in a way sympathetic to the situations the athletes endured in their sporting pursuits. This distinction gives an entirely different context to the subsequent comments by Mr Sandilands.
12.	Page 4 of the Preliminary Paper then states “it would have been clear to the audience that the Paralympians were being mocked by Mr Sandilands, and that they were being mocked for the techniques used to participate and compete in their particular sport.” We disagree strongly with this conclusion. By way of example, suppose a golfer hit an extremely wayward drive and a commentator remarks “What a dreadful shot!”. Such a reaction is not derogatory towards the athlete, rather it is a comment on the performance. Similarly, where Mr Sandilands comments on athletes falling, that is not of itself derogatory toward the athlete, rather it is a comment on the situation. Importantly too, not only was it not derogatory toward the athlete, it was also not derogatory toward any disability.
“Lift them up”
13.	Page 4 of the Preliminary Report also refers to further comments from Mr Sandilands that “listen, you can be nice to the handicapped, but you don’t have to compare them to the non-handicapped” and “soon they’ll have to lift them up to be better than the non- handicapped” then finds this implies that the para-athletes are a generic group of people that were somehow intrinsically inferior and in need of special treatment of lifting up.
14.	We disagree with this inference. In our view, this phrase of “not trying to lift them up” is attempting not to patronise the para-athletes by saying they are automatically better than able bodied athletes. We believe the phrase was to denote that the para-athletes should be judged on their merits alone, without any need for false comparison.
Demographic characteristics of the audience
15.	At page 4 and 5, the Preliminary Report considers the relevance of the demographic characteristics of the audience of the show, acknowledging the tolerance of the audience for Mr Sandilands’ irreverent presentation style. It also notes there is nothing in the submission to suggest that the demographic of the audience would have different standards with respect to comments about people with disabilities than a regular cross section of the Australian community.
16.	We agree with these statements, yet with one key difference in conclusion. While we believe the audience would have similar views regarding people with disabilities, we believe the audience would appreciate that Mr Sandilands was making light of the situation and not mocking the para-athletes. The audience, being used to Mr Sandilands’ irreverent style, would appreciate the comments were showmanship and entertainment and not derogatory or offensive towards the para-athletes.
“Handicapped” terminology
17.	Page 6 of the Preliminary Report states “The use of the word handicapped to describe a person or persons with disabilities is considered outdated and offensive and its use is strongly discouraged. Moreover, referring to people with disabilities as ‘the’ handicapped or ‘the’ disabled is not recommended because it reduces people to their disability.”
18.	We agree the terminology is outdated and may reduce people to their disability so should be discouraged. However, we strongly disagree that this means this terminology would be considered offensive by the audience.
 19.	The Preliminary Report (at footnote 3 and 4) refers to language guides from the Australian Federation of Disability Organisations (AFDA). The ADFA notes that “Language is a powerful tool that can change stereotypes and attitudes. You can use it to make a positive difference for people with disabilities in our community. We would appreciate it if you could use the following language preferences when writing about people with disability.”
20.	We agree this is a useful guide with worthy aims. However, not using the language suggested in the ADFA guide automatically does not make other terminology offensive (either generally or in the eyes of the relevant audience). The ADFA guide is just that: a guide. It is not determinant of what is offensive.
21.	Although the word handicapped is outdated, phrases such as “handicapped toilets” were commonly used not that long ago. It therefore seems a stretch to suggest the term handicapped is now of itself offensive (either generally or in the eyes of the relevant audience).
22.	Kyle and Jackie O do not have immediate family or close friends with profound disabilities. This would limit their personal understanding of the correct or preferred terminology when discussing the Paralympics or other events involving the disabled community.
23.	Although the Preliminary Report does not appear to take issue with this, we also refer to Mr Sandilands’ use of the terminology “Special Olympics” rather than “Paralympics”. The Special Olympics are for athletes with intellectual disabilities, whereas the Paralympics are for athletes with a physical, intellectual or vision impairment. We mention this as some might assume the term Special Olympics is outdated or offensive, whereas it was simply the incorrect terminology. It also demonstrates the plethora of terminology that has developed meaning there is some difficulty to use the appropriate terminology live on-air.
Colloquial phrases
24.	As noted in the ACMA’s guidance paper “Investigation concepts - Decency, classification and harm and offence”[footnoteRef:59] at page 38: “The use of a colloquial phrase may, in some circumstances, mitigate what otherwise might offend prevailing standards of decency.” [59:  https://www.acma.gov.au/publications/2018-07/guide/investigation-concepts-decency-classification-and- harm-and-offence
] 

25.	We submit the phrases such as “poor bloke”, “lands on his arse”, “it’s horrific some of the things”, “throwing themself on the ground like sausages to block the ball” are all colloquial phrases that would mitigate what might otherwise be considered offensive or indecent.
Positive statements
26.	Page 6 of the Preliminary Report finds that “Positive statements about the efforts made by the athletes included in the segment did not remedy the impact of this terminology or on the meaning conveyed to the audience about people with disabilities.”
27.	We appreciate the general proposition that positive statements may not of themselves remedy offensive statements. However, in this case, the positive statements give important context to the overall segment.
28.	We reiterate our comments from paragraph 31 of the Licensee Submission, noting the empathetic language such as “the poor bloke” and “Jesus Christ that is a big effort” demonstrate the compassionate response to what Mr Sandilands saw.
29.	The positive statements also provide context to the meaning the (potentially offensive) terminology was intended to convey. Similar to how understanding the background of an author can help one understand a novel, or reading Explanatory Memorandums can assist understand the related Statute, the positive statements do assist understanding any potentially negative statements.
30.	We reiterate our comments made in the Licensee Response, particularly paragraphs 6, 7, 17, 18, 19 (refer Attachment A).
Role of censor
31.	As you would know, a censor is employed on the Kyle & Jackie show to censor (in real time) content that may be in breach of the code. […].
32.	The censor refrained from acting during the Paralympics Segment as they believed the segment’s tone was relatively neutral, without anger or vitriol. The Paralympics Segment in their view did not contain any individual derogatory terms or phrases that would trigger a censorship response. In fact, we submit that the Paralympics Segment had a total absence of any key derogatory terms or phrases that would offend generally accepted standards of decency.
33.	Whilst the censor realised the comments appeared like the thoughts of someone not acquainted with the reality of the day-to-day experience of a disabled person and were not particularly sensitive, the censor did not consider them to be particularly offensive or constitute a code breach.
No complaints received until after [the news organisation] article
34.	It is noted that complaints were generally received by the licensee only after [news organisation] article on 3 September 2021. This indicates that the audience were not offended by the Paralympics Segment itself but rather encouraged or motivated by the sentiments expressed in [the news organisation] article to then lodge a complaint.
35.	Also as noted in paragraph 43 of the Licensee Submission, there were social media posts encouraging and coaching complaints. The complaints lodged therefore may not represent the view of the general community nor of the audience. Indeed, it is even possible several of the complaints were lodged by persons who were not even listening to the show.
Audience demographics
36.	Related to there being limited audience complaints, is the demographics of the show’s audience. As per paragraphs 25-26 of the Licensee Submission, Mr Sandilands is well known for his turn of phrase, colourful vernacular and blunt manner. The show has been going since 2005 so the audience is well aware and used to this manner. The audience somewhat ‘self-selects’ so that those that choose to listen are not offended by this manner. Our expectation is that regular Kyle & Jackie listeners would not have been offended by the Paralympics Segment.
37.	As you may appreciate, a key part of the Kyle and Jackie O Show (and in particular Mr. Sandilands's general appeal to his audience) is the commentary and discussion about significant topical events and the format of the show involves the hosts communicating their observations about such events in a conversational or informal manner, and sometimes finding different or irreverent ways to present their views. It is this characteristic style of communication that appeals to the demographic of their audience and is one of the reasons they choose to listen. The Code does permit broadcasters to include the expression of opinions, including potentially unpopular opinions, in the material that they broadcast – and it is Mr. Sandilands's unique means of expressing himself that the audience is accustomed to and therefore have a resilience to the style and tone of the program.
Conclusion
38.	For the reasons set out above and in the previous Licensee Submission, we submit there was no breach and respectfully request the ACMA reconsider its finding in the Preliminary Report.
B.	Comments regarding The Media Coverage Segment (Issue 1 Decency)
[...]
Context of fake news
42.	As set out in the Licensee Response 59-61, the comments in the Media Coverage Segment are largely a reaction to [the news organisation] article […]”. There is lengthy commentary regarding purported “fake news”, “fake story” and “fake outrage” by [the news organisation] and comments that “As a society, we do expect our news organisations to deliver news.”
43.	Mr Sandilands appears angered that he had been unfairly portrayed by [the news organisation] as being disrespectful of para-athletes when this was not his sense of The Paralympics Segment.
44.	This context is important as it demonstrates the frustration is more to do with [the news organisation] and what is considered to be poor journalism, as opposed to solely being anger at the individual journalist. This context lessens the purported threat.
Audience demographics
45.	As set out in paragraph 35 above, the show’s audience are well used to Mr Sandilands manner. Our expectation again is that regular [Kyle & Jackie O] listeners would not have been offended by the Media Coverage Segment.
46.	We believe the audience would have recognised the commentary was deliberately “over the top” unfiltered showmanship, rather than representing any true threatening statement. If one were truly intending to carry out such a threat, they would not be mentioning it on live radio.
47.	This is further evidenced by the fact no complaints were received in relation to this segment.
Colloquial phrases
48.	As set out in paragraphs 24 and 25 above, the threatening language employed here is colloquial, for example, “if I can’t come and see you, then I’ll send around one of my [...] mates just to remind you of your manners. No that’s not a threat, that’s a guarantee.” It is said in a tongue in cheek tone and the vernacular is clearly colloquial.
49.	We again reference ACMA Investigation Reports 2674 and 2717 in relation to the comments by Allan Jones regarding Prime Minister Julia Gillard that “The woman is clearly off her tree – and quite frankly they should shove her and Bob Brown in a chaff bag and take them far out to sea as they can – and tell her to swim home and hopefully then we will have recovered from the nonsense of this carbon tax.” That language is also threatening, but given the colloquial nature, was found not in breach of the decency provisions.
50.	We submit again that the wording used in the Media Segment is also colloquial or metaphoric.
Conclusion
51.	We recognise that the reaction and language employed was over the top and potentially inappropriate. However, for the reasons set out above, we do not believe it amounts to a breach of the decency provisions.
Attachment A: Copy of Licensee submission to the ACMA dated 21 January 2022 [extracts available above]
Attachment C
Relevant provisions
Incitement
2.1. 	A Licensee must not broadcast a Program which in all of the circumstances:
[...]
2.1.4. is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability; or 
[...]
2.5. 	Nothing in 2.1 and 2.4 prevents a Licensee from broadcasting a Program of the kind or kinds referred to in those provisions if the material is presented: 
2.5.1. reasonably and in good faith for academic, artistic (including comedy or satire), religious instruction, scientific or research purposes, or discussion or debate about any act or matter in the public interest; or 
2.5.2. in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest.
Decency
2.2.	Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program.

Complaint handling
10.1.     Licensees welcome feedback from listeners. Feedback can be made by any means and regarding any subject area. By contrast, Code Complaints are formal complaints made about a matter covered by this Code and must satisfy the criteria set out below. In no circumstances will feedback be treated as a Code Complaint. 
10.2.     A Code Complaint must be made in one of two ways: 
10.2.1. by letter addressed to the complaints officer of the Licensee; or 
10.2.2. by an online electronic complaint form, if available on the Licensee’s website.
10.3.     A Code Complaint must contain the following information: 
10.3.1. name of the complainant; 
10.3.2. the complainant’s contact details (including address, which may be a PO Box or a c/o address); 
10.3.3. sufficient detail about the material broadcast (such as the date, time, station, program and brief description of the material); and 
10.3.4. sufficient details of the complaint for the nature of the complaint to be understood. 
10.4.      A Code Complaint must be: 
10.4.1. about a matter covered by this Code; 
10.4.2. about a matter that the complainant has heard broadcast by the Licensee in Australia; and 
10.4.3. received within 30 days of the relevant broadcast.
[…]

10.8.	Complaints that do not fulfil the requirements set out in 10.2, 10.3, 10.4 and 10.6 (where relevant) will not be treated as Code Complaints under this section 10
[…]

10.11.	Subject to 10.13, the Licensee must use its best endeavours to respond to a Code Complaint substantively in writing within 30 Business Days of the receipt of the complaint. 
10.12.	The response provided by the Licensee under 10.11 must inform the complainant that he or she has the right to refer the Code Complaint to the ACMA if the complainant is not satisfied with the response of the Licensee.
10.13.	The Licensee needs to investigate the complaint or obtain professional advice and a substantive response is not possible within the time frame in 10.11, the Licensee must acknowledge receipt of the Code Complaint within 30 Business Days and provide a final reply within 45 Business Days of receipt of the complaint.
The ACMA’s approach to assessing content
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:60] [60:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
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