


[bookmark: _Hlk108452802]Foreign ownership of Australian media assets: review of legislative requirements 
Consultation paper
Contents
[image: ]
july 2022
[image: acma.gov.au]
Canberra
Red Building 
Benjamin Offices
Chan Street 
Belconnen ACT
PO Box 78
Belconnen ACT 2616
T	+61 2 6219 5555
F	+61 2 6219 5353
Melbourne
Level 32 
Melbourne Central Tower
360 Elizabeth Street 
Melbourne VIC
PO Box 13112
Law Courts 
Melbourne VIC 8010
T	+61 3 9963 6800
F	+61 3 9963 6899
Sydney
Level 5 
The Bay Centre
65 Pirrama Road 
Pyrmont NSW
PO Box Q500
Queen Victoria Building 
NSW 1230
T	+61 2 9334 7700 or 1800 226 667
F	+61 2 9334 7799
Copyright notice
[image: by]
https://creativecommons.org/licenses/by/4.0/
With the exception of coats of arms, logos, emblems, images, other third-party material or devices protected by a trademark, this content is made available under the terms of the Creative Commons Attribution 4.0 International (CC BY 4.0) licence. 
We request attribution as © Commonwealth of Australia (Australian Communications and Media Authority) 2022.
All other rights are reserved.
The Australian Communications and Media Authority has undertaken reasonable enquiries to identify material owned by third parties and secure permission for its reproduction. Permission may need to be obtained from third parties to re-use their material. 
Written enquiries may be sent to:
Manager, Editorial Services
PO Box 13112
Law Courts
Melbourne VIC 8010
Email: info@acma.gov.au







Introduction	1
Background	1
Statutory review	2
Issues for comment	4
Policy objectives for Division 10A	4
Definition of foreign stakeholder and notification thresholds	4
Accessibility of the Register and transparency and utility of the information	5
Information on the Register compared to other sources	6
Notification requirements for foreign stakeholders	8
Invitation to comment	10
Making a submission	10
Appendix A: Relevant provisions of the Broadcasting Services Act 1992	11
Division 10A of Part 5	11




Contents
	

	Contents (Continued)

	



	

	Contents (Continued)

	




acma	 |	iii

acma	 |	iv

acma	 |	v

[bookmark: _Toc108451520]Introduction
[bookmark: _Toc108451521]Background 
Introduction of requirements for foreign owners of media assets 
In 2018, the Broadcasting Legislation Amendment (Foreign Media Ownership, Community Radio and Other Measures) Act 2018 (the Amendment Act) introduced Division10A of Part 5 to the Broadcasting Services Act 1992 (the BSA) (Division 10A). 
Division 10A sets out the regulatory framework for foreign owners of media assets (the FOMA framework) that includes requirements for notification to the ACMA by foreign stakeholders of their prescribed interests in Australian media companies (AMCs)[footnoteRef:2] and requires the ACMA to maintain a register of foreign owners of Australian media assets.  [2:  	An ‘Australian media company’ is defined in section 74B of the BSA as a company that holds a commercial television or commercial radio broadcasting licence, or a company that publishes a newspaper that is associated with the licence area of a commercial television or commercial radio broadcasting licence and is a constitutional corporation. The ACMA maintains the Associated Newspaper Register in accordance with section 59 of the BSA, which lists newspapers associated with licence areas of the kind specified (associated newspapers).] 

Obligations for foreign owners of media assets under the BSA
The obligations for foreign owners of media assets (FOMA obligations) are set out in full at Attachment A. A ‘foreign stakeholder’ is defined as a ‘foreign person’ who has company interests of 2.5% or more in an AMC.[footnoteRef:3] [3:  	Certain key terms, such as ‘foreign person’, ‘foreign government’, ‘foreign government investor’ and ‘separate government entity’ are defined in section 74B of the BSA to have the same meaning as in the Foreign Acquisitions and Takeovers Act 1975. ‘Company interests’ is defined in section 6 of the BSA.] 

In accordance with relevant provisions, a foreign stakeholder is required to notify the ACMA about their interests in an AMC within 30 days if they:
become a foreign stakeholder in an AMC (section 74F)
cease to be a foreign stakeholder in an AMC (section 74G)
are foreign stakeholders in an AMC at the end of a financial year (section 74H).
A person is not required to notify relevant information to the ACMA if the information might tend to incriminate the person or expose the person to a penalty.[footnoteRef:4] [4:  Subsections 74F(6), 74G(5) and 74H(6) of the BSA, respectively.] 

Civil penalties apply to foreign stakeholders for failing to comply. Infringement notices may be issued that are equal to 60 penalty units for bodies corporate and 10 penalty units for other entities.[footnoteRef:5] A foreign person commits a separate contravention of the relevant notification provision for each day during which the contravention continues. [5:  The value of a penalty unit amount is set by the Attorney-General. It is currently $222 (for offences committed after 1 July 2020).] 

ACMA must maintain a public register
The ACMA is required to maintain the information it receives from foreign stakeholders in the Register of Foreign Owners of Media Assets (the Register), which is to be made available for inspection on the ACMA website (section 74D of the BSA). In accordance with section 74D, the Register has been available on the ACMA website since 1 March 2019.
Requirement to provide an annual report to the minister 
[bookmark: _Hlk106193376]Subsection 74R of the BSA states that, as soon as practicable after 30 July following a financial year, the ACMA must:
[bookmark: _Hlk106193401]prepare a report about foreign stakeholders’ company interests in AMCs at the end of that financial year
give the report to the minister.
The minister may publish the report on the website of the Department of Infrastructure, Transport, Regional Development, Communications and the Arts (the Department). The reports for the 2018–19 and 2019–20 financial years have been published on the Department’s website. The report for the 2020–21 financial year was provided to the Minister on 14 June 2022.
Related provisions of the BSA 
The concept of ‘company interests’ is relevant when assessing reporting requirements under Division 10A. It is defined under section 6 of the BSA as:
company interests, in relation to a person who has a shareholding interest, a voting interest, a dividend interest or a winding-up interest in a company, means the percentage of that interest or, if the person has 2 or more of those interests, whichever of those interests has the greater or greatest percentage.
Section 8 of the BSA defines these different types of ‘company interests’. 
The provisions relating to tracing of ownership of company interests are set out in clause 8 of Schedule 1 to the BSA. Under these provisions, company interests can be traced through a chain of companies, using the fractional tracing method. Foreign stakeholders must apply these tracing provisions when determining their company interests. 
The effect of these provisions is that company interests can be traced through corporate groups. For example, while a company interest in an AMC may be held by the Australian-based subsidiary of a foreign person, all entities in the corporate group with traced interests exceeding 2.5% would also be considered foreign stakeholders in the AMC, consistent with the definition of foreign stakeholder under section 74C of the BSA.
[bookmark: _Toc108451522]Statutory review 
Section 74U of the BSA requires the ACMA to conduct a review of the operation of the Register and the operation of the division and associated legislation (the review). 
Subsection 74U(1) requires the ACMA to conduct the review as soon as practicable after 28 February 2022, and to prepare a report of the review for the minister.
The minister must table the report in each House of Parliament within 15 sitting days of that house after the day on which the minister receives the report.
Approach to the review 
Subsection 74U(1) requires the ACMA to conduct a review of the following matters:
the operation of Division 10A and whether it should be amended
the operation of other provisions in the BSA, to the extent to which they relate to Division 10A, and whether these other provisions in the BSA should be amended.
The Explanatory Memorandum to the Amendment Act (the EM) indicates that the statutory review is to assess the operation of the Register and its effectiveness in achieving its objectives, and to provide clear direction on the ongoing utility of the Register. 
To this end, the scope of this review is limited to the operation of Division 10A and other related provisions in the BSA. 
As part of the review, we are seeking public submissions about the operation of the legislative requirements for foreign owners of media assets under the BSA and the operation of the Register.
As part of the consultation process, we will be conducting targeted discussions and inviting submissions from:  
foreign stakeholders who have lodged notifications in relation to the Register, in accordance with Division 10A of Part 5 of the BSA 
Australian media companies
other Australian Government agencies that maintain registers of, or otherwise record, foreign owners of Australian assets.
[bookmark: _Toc108451523]Issues for comment 
[bookmark: _Toc108451524]Policy objectives for Division 10A
Division 10A aims to improve transparency about the levels and sources of foreign investment in AMCs. The Regulation Impact Statement in the EM states that the Register was intended to meet the following policy objectives:
the Australian public is easily able to access information about the levels and sources of foreign investment in mainstream media outlets
government consideration of media policy issues is informed by an accurate and up-to-date assessment of the levels and sources of foreign ownership of Australian media.[footnoteRef:6] [6:  	Explanatory Memorandum – Broadcasting Legislation Amendment (Foreign Media Ownership, Community Radio and Other Measures) Bill 2017, p. 8.] 

The EM also states that the establishment of the Register:
would provide the community with increased levels of transparency as to the level and source of foreign investment in Australian media companies, meet the Government’s policy objectives … and assist in eliminating the information gap that currently exists.[footnoteRef:7] [7:   Explanatory Memorandum – Broadcasting Legislation Amendment (Foreign Media Ownership, Community Radio and Other Measures) Bill 2017, p. 10.] 

Issues for comment
We invite comments about the policy objectives for Division 10A. In particular, we invite responses to the following questions:
1. [bookmark: _Hlk108453795]Does the operation of Division 10A, address the stated policy objectives set out by the government and are there other processes that would facilitate these better?
2. What amendments, if any, could be made to Division 10A so that the statutory mechanisms, once implemented, could better meet the policy objectives?
[bookmark: _Hlk106198125][bookmark: _Toc108451525]Definition of foreign stakeholder and notification thresholds 
Discussion 
Under Division 10A, a ‘foreign person’ becomes a ‘foreign stakeholder’ and is required to notify the ACMA if it acquires company interests in an AMC of 2.5% or more. This includes both a company interest held directly by the foreign person, and a company interest that is traced through a chain of companies using the ‘fractional tracing method’ described in Clause 8 of Schedule 1 to the BSA. In the latter case, several companies in a chain could be foreign stakeholders for the purposes of Division 10A.
In addition to the Register, there are other notification and approval requirements that apply to foreign investors acquiring interests in Australian businesses (including AMCs), each triggered by its own percentage threshold. For example: 
Australian Securities and Investments Commission (ASIC) – 5% or more for Substantial Shareholder Notices for listed entities
Foreign Investment Review Board (FIRB) – investments in an Australian media business of 5% or more by a foreign person requires FIRB approval 
Australian Taxation Office – section 130S of the Foreign Acquisitions and Takeovers Act 1975 (FATA) provides for the establishment of the Register of Foreign Ownership of Australian Assets (the FOAA Register), to be administered by the Australian Taxation Office. Once the FOAA Register is in place, sections 130ZH, 130ZI and 130ZJ of the FATA require a foreign person to report a ‘significant action’, which could include the acquisition of ‘a substantial interest’ of 20% or more in an ‘Australian media business’ that meets a specified threshold value (see below). 
ACMA – more than 15% of a commercial television broadcasting licence, a commercial radio broadcasting licence or an associated newspaper for ‘deemed control’ and inclusion in the Media Control Database. 
Issue for comment 
3. [bookmark: _Hlk108453813]We invite comments on the definition of a Foreign Stakeholder and the current notification threshold of 2.5% company interests, including whether or not the threshold remains appropriate or, if not, what that threshold should be.
[bookmark: _Hlk106198381][bookmark: _Toc108451526]Accessibility of the Register and transparency and utility of the information
Discussion 
The ACMA maintains the Register on its website, which is available to the public, subject to Terms of Use that users are required to accept. As noted above, a key purpose of the Register is to make accessible meaningful information about the levels and sources of foreign investment in Australian media outlets.
The Register may be searched by several variables, including the foreign stakeholder’s name, the AMC, the broadcasting licence number (if applicable), media network and so on.
Information on the Register displays in a table, showing relevant information such as the AMC, the media service or services licensed to or published by the AMC and details about each related foreign stakeholder, such as its name and the level of interest held. The specific information shown and its format will depend on how the search is undertaken (for example, a search by AMC will display information slightly differently to a search by foreign stakeholder). The search results may be downloaded as a pdf document.
[bookmark: _Hlk108520965]We do not have records about how often the Register has been searched but note that the online landing page of the Register has averaged approximately one unique page view per day. Not all of these page views would translate into searches of the Register.
We do retain records of enquiries we receive. Our records indicate that, since 1 March 2019 when the Register commenced, we have not received any enquiries about accessing the Register or about information contained in it.
Issues for comment 
We invite comments about the accessibility of the Register. In particular, we invite responses to the following questions:
4. [bookmark: _Hlk108453847]How often have you accessed the Register?
5. For what purpose did you access the Register, and did you need to also access other foreign ownership registers to find the information you needed?
6. Is information on the Register easily accessible and comprehensible? If not, why not, and how could it be improved? 
7. Does information accessed from the Register provide visibility about the levels and sources of foreign investment in mainstream media outlets?
8. Is the information appropriate and relevant? Should additional or different information be shown?
9. To what extent does the information on the Register meet the government’s stated policy objectives?

[bookmark: _Toc108451527][bookmark: _Hlk106198583]Information on the Register compared to other sources
Discussion 
The Register is one of several government registers that record information about interest holders in Australian companies, businesses and other entities in the media sector, including foreign stakeholders. Other registers include:
Foreign investment reform – Register of Foreign Ownership of Australian Assets
Since the introduction of Division 10A (in 2018) and the establishment of the Register, the government has amended the Foreign Acquisitions and Takeovers Act 1975 (FATA) to introduce a national security focus into Australia’s foreign investment screening framework, including new national security powers and actions, expanded compliance and monitoring, information sharing and enforcement powers.[footnoteRef:8] [8: 	The Foreign Investment Reform (Protecting Australia’s National Security) Act 2020.] 

The amendments to the FATA include the establishment of the FOAA Register to record significant actions[footnoteRef:9], which could include the acquisition of ‘a substantial interest’ of 20% or more by foreign persons in land, water, entities, businesses and other assets in Australia (including in an ‘Australian media business’) that meets a specified threshold value (currently $289 million).[footnoteRef:10], [footnoteRef:11] The FOAA Register will be administered by the Australian Taxation Office and is due to come into force by the end of 2024.[footnoteRef:12]  [9:   Under sections 40 and 41 of the FATA, the ‘last condition’ of a significant action is that there would be, or has been, a change in control of the entity or business as a result of the action. Under subsection 54(4) of the FATA, a person controls an entity or business if they hold a ‘substantial interest’ in the entity. Under section 4 of the FATA, a person holds a substantial interest in an entity or business if the person holds an interest of at least 20% in the entity. ]  [10:   Australian Taxation Office (ATO), Major reforms to foreign investment framework, Australian Taxation Office website, May 2022, accessed 11 July 2022; The Treasury, Foreign investment reforms, Treasury website, June 2020, accessed 11 July 2022; Parliament of Australia, Foreign Investment Reform (Protecting Australia’s National Security) Bill 2020, Parliament of Australia website, n.d., accessed 11 July 2022.]  [11:  An ‘Australian media business’ is defined in clause 13A of the Foreign Acquisitions and Takeovers Regulation 2015 and encompasses Australian businesses that are ‘Australian media companies’, while also including electronic services that deliver public interest journalism, predominantly as audio and visual content, over the internet at least partly for Australian audiences.]  [12:  Section 130Q of the FATA, ‘Register Commencement Day’ and section 2, of the Amendment Act ‘Commencement’, indicate that Part 2 of Schedule 3 commences on a date to be set by Proclamation, or in any case, within 4 years of the Act receiving Royal Assent (as this occurred on 10 December 2020, 4 years after Royal Assent is 2024).] 

Information in the FOAA Register is expected to have some overlap with information currently recorded by the ACMA in the Register. Both registers will record where a foreign person holds some level of interest in an AMC. Key differences between the 2 registers will be that the types of businesses that are recorded in the Register (AMCs) are a subset of the businesses in the Australian media sector that will be recorded in the FOAA Register and the thresholds for recording a foreign person’s interest in an entity.[footnoteRef:13]  [13:  The Register records foreign persons with 2.5% or more company interests in an AMC, while the FOAA Register will record foreign persons with a shareholding of 20% or more, provided the shareholding exceeds the value threshold for Australian media businesses.] 

Also, and in contrast to the Register, information recorded in the FOAA Register will not be searchable by the public due to commercial sensitivities and privacy considerations.[footnoteRef:14] [14:  The Treasury, Foreign investment reforms, p. 25.] 

Notification requirement under the Corporations Act 2001 for substantial shareholders 
Section 671B(1) of the Corporations Act 2001 requires a person who obtains a ‘substantial holding’ in a listed company, scheme or fund (5% or more of voting shares in a company) to give certain information about the relevant interests (for example, in the voting shares) to the company within 2 business days of becoming aware of the information. The person must also give the information to each relevant market operator (for example, the ASX). 
Notification requirements also apply where a person has a substantial holding in a company, scheme or fund and there is a movement of at least 1% in their holding, or where the person ceases to have a substantial holding (less than 5% of voting shares) in the relevant company.
Substantial holding notices provided by interest holders are made available to the public on the ASX’s website.
Notification requirements in relation to changes in control and media control registers
If the holder of a commercial television or commercial radio broadcasting licence, or the publisher of a newspaper associated with the licence area of such a licence (that is, an AMC) becomes aware of a change in control of the licence or newspaper, section 63 of the BSA requires it to notify the ACMA of the change within 10 business days of becoming aware.
As part of the notification, publishers and licensees are required to provide the name of the incoming controller. For the purposes of the BSA, being in a position to exercise control of a commercial television or commercial radio broadcasting licence, or an associated newspaper, includes holding company interests in excess of 15% (that is, deemed control). Control may be as a result of trusts, agreements, arrangements, understanding and practices, whether or not having legal or equitable force or based on legal or equitable rights.
The ACMA maintains several public registers relating to the control of media assets under the BSA:
register of controlled media groups (RCMG): this shows which media groups operate in each commercial radio licence area and can be used to determine the number of media diversity ‘points’ in an area, calculated in accordance with section 61AC of the BSA. The RCMG is maintained in accordance with section 61AU of the BSA. 
recent control notifications report: this sets out details of control changes notified to the ACMA over at least the previous 6 months. The report is maintained in accordance with the requirements of section 75 of the BSA. 
databases and reports to assist industry participants and the public, including the Media Control Database.
The ACMA’s media control registers overlap with the Register by including all persons who hold company interests in excess of 15% in an AMC. However, the media control registers do not indicate whether an interest holder is a foreign stakeholder for the purposes of the BSA. 
Issues for comment 
We invite comments on the information available on the Register compared to other sources. In particular, we invite responses to the following questions:
10. [bookmark: _Hlk108453870]Have you found that any of the information in the Register is also available through other sources? If yes, what are the other sources and what is the information that they contain?
11. Should any information that is available only through other sources also be recorded on the Register? If yes, what is that information and where is it available?
[bookmark: _Toc108451528]Notification requirements for foreign stakeholders 
Discussion 
The foreign stakeholder notification requirements under Division 10A fall into one of 2 broad categories:
a requirement to notify the ACMA in writing about certain events, within 30 days after that event occurring, including:
when a person becomes or ceases to be a foreign stakeholder
when a foreign stakeholder is required to give a notification by the ACMA
a requirement for a foreign stakeholder to notify the ACMA about the interests held in an AMC within 30 days after the end of a financial year.
Where a foreign stakeholder dies (or in the case of a corporation, is wound up) before making a notification required by Division 10A, the executor or administrator of the person’s estate (or the liquidator of the corporation) is required to notify the information in accordance with the relevant provision.
Foreign stakeholders have reported a range of pressure points around notification requirements, including:
The burden of providing notifications for multiple foreign stakeholders following a transaction, because, due to the operation of the BSA tracing rules, all of the entities in a corporate chain acquire a 2.5% interest in an AMC. This is greater than the reporting and notification requirements administered by ASIC, the ASX and FIRB, and means that since the commencement of Division 10A, the overall reporting requirement for foreign persons investing in AMCs has increased markedly.
Foreign stakeholders with company interests in AMCs close to 2.5% through ASX-listed companies have been required to submit a significant number of notifications due to small fluctuations in company interests above and below 2.5%. This has particularly been the case for foreign investment fund managers who typically invest at lower levels and frequently adjust their levels of exposure.
In addition to when they become or cease to be a foreign stakeholder, foreign stakeholders are required to provide notifications to the ACMA after the end of a financial year.
Foreign stakeholders may be unaware that they have acquired an interest of 2.5% or more in an AMC (including where an existing interest has increased to 2.5% or more) and, therefore, that they are subject to Division 10A requirements. This can occur because, to keep track of their interests, entities often rely on reporting made by AMCs and their shareholders to ASX and/or ASIC, and 2.5% is less than the required thresholds for those reports.
The different definitions for companies that are required under different Acts to lodge notifications and/or provide reports to government agencies; for example, ‘Australian media company’ (BSA) and ‘Australian media business’ (FATA), ‘foreign stakeholder’ (BSA) and ‘foreign person’ (FATA).
Issues for comment 
We invite comments on the notification requirements and/or any improvements that could be made to the legislative provisions under Division 10A and associated legislation to reduce reporting burdens for foreign stakeholders. In particular, we invite responses to the following questions:
12. [bookmark: _Hlk108453884]Do you have any suggestions for improvements on how to streamline the notification process while still achieving the intended policy objective?
13. What are the costs to business of complying with the notification provisions to meet FOMA obligations? To what extent can these costs be reduced (for example, by removing duplication with other reporting/notification requirements and/or by streamlining Division 10A)? If you are a foreign stakeholder, you may include specific costs that you have incurred when making notifications.
14. Are the circumstances when a foreign person is required to notify the ACMA (sections 74F to 74L of the BSA) appropriately designed? Should notifications be required in other circumstances, or should fewer notifications be required? If the latter, how might a scenario for fewer notifications be achieved?
15. Is the information that is required to be provided in the notifications (sections 74F to 74L of the BSA) appropriate? If not, what information is essential? What information is less essential and why?
16. Is the scope of the FOMA framework suitable to achieve its stated policy outcomes, including the types of media entities covered, the meaning of key terms such as ‘foreign stakeholder’ and ‘foreign person’ and the size of the minimum interest that triggers a notification requirement?
17. Are there additional circumstances relating to interests held in AMCs by foreign stakeholders that should be notified by foreign stakeholders and recorded on the Register?


[bookmark: _Toc78642410][bookmark: _Toc108451529][bookmark: _Hlk59627494]Invitation to comment
[bookmark: _Toc78642411][bookmark: _Toc108451530]Making a submission
[bookmark: _Hlk108453740]We invite comments on the issues set out in this consultation paper. In particular, responses are sought to specific questions, as listed. 
Online submissions can be made by uploading a document. Submissions in PDF, Microsoft Word or Rich Text Format are preferred.
Submissions can be emailed to foreignmediaownership@acma.gov.au. 
Submissions by post can be sent to: 
[bookmark: _Hlk108453946]The Manager
Diversity, Localism and Accessibility Section
Australian Communications and Media Authority
PO Box Q500
Queen Victoria Building
Sydney NSW 1230
The closing date for submissions is 5 pm, Thursday 25 August 2022.
[bookmark: _Hlk108453967]Consultation enquiries marked ‘FOMA Review Enquiry’ can be emailed to foreignmediaownership@acma.gov.au.
Publication of submissions
We publish submissions on our website, including personal information (such as names and position titles), except for information that you have claimed (and we have accepted) is confidential. 
Confidential information will not be published or otherwise released unless required or authorised by law.
Privacy
View information about our policy on the publication of submissions, including collection of personal information during consultation and how we handle that information.
Information on the Privacy Act 1988, how to access or correct personal information, how to make a privacy complaint and how we will deal with any complaints, is available in our privacy policy. 






[bookmark: _Toc108451531]Appendix A: Relevant provisions of the Broadcasting Services Act 1992 
[bookmark: _Toc108451532]Division 10A of Part 5
[bookmark: _Toc524959752]Subdivision A—Introduction
[bookmark: _Toc524959753]74A  Simplified outline of this Division
•      The ACMA must maintain a Register of Foreign Owners of Media Assets.
•      The Register of Foreign Owners of Media Assets must set out, for each Australian media company, information about each foreign stakeholder in the company.
•      Foreign stakeholders must notify the ACMA of their company interests in Australian media companies.
Note:          For company interests, see section 6.
[bookmark: _Toc524959754]74B  Definitions
                   In this Division:
ACMA official has the same meaning as in the Australian Communications and Media Authority Act 2005.
Australia, when used in a geographical sense, includes all the external Territories.
Australian media company means:
                     (a)  a company that holds a commercial television broadcasting licence; or
                     (b)  a company that holds a commercial radio broadcasting licence; or
                     (c)  a company that is:
                              (i)  the publisher of a newspaper that is associated with the licence area of a commercial television broadcasting licence or a commercial radio broadcasting licence; and
                             (ii)  a constitutional corporation.
designated information, in relation to a person, means:
                     (a)  if the person is an individual:
                              (i)  the person’s date of birth; and
                             (ii)  the country in which the person is ordinarily resident; and
                     (b)  if the person is a corporation—the country in which the corporation was formed; and
                     (c)  if the person is a trustee of a trust:
                              (i)  the name of the trust; and
                             (ii)  the country in which the trust was established; and
                     (d)  if the person is a foreign government investor as the result of the application of paragraph 17(a) of the Foreign Acquisitions and Takeovers Regulation 2015 to a separate government entity of a foreign country or a part of a foreign country—the foreign country or the part of the foreign country, as the case may be; and
                     (e)  if the person is a foreign government investor wholly or partly as the result of the application of paragraph 17(b), (c), (d) or (e) of the Foreign Acquisitions and Takeovers Regulation 2015 to a foreign government—the foreign government; and
                      (f)  if the person is a foreign government investor wholly or partly as the result of the application of paragraph 17(b), (c), (d) or (e) of the Foreign Acquisitions and Takeovers Regulation 2015 to a separate government entity of a foreign country or a part of a foreign country—the foreign country or the part of the foreign country, as the case may be; and
                     (g)  the following contact details:
                              (i)  the person’s address;
                             (ii)  the person’s email address (if any);
                            (iii)  the person’s telephone number (if any).
foreign government has the same meaning as in the Foreign Acquisitions and Takeovers Act 1975.
foreign government investor has the same meaning as in the Foreign Acquisitions and Takeovers Act 1975.
foreign person has the same meaning as in the Foreign Acquisitions and Takeovers Act 1975.
foreign stakeholder, in relation to an Australian media company, has the meaning given by section 74C.
initial disclosure period means the period of 6 months beginning at the commencement of this Division.
person includes a foreign person.
[bookmark: _Toc524959755]separate government entity has the same meaning as in the Foreign Acquisitions and Takeovers Act 1975.
74C  Foreign stakeholder
                   For the purposes of this Division, if a foreign person has company interests in an Australian media company of 2.5% or more, that person is a foreign stakeholder in that company.
[bookmark: _Toc524959756]Subdivision B—Register of Foreign Owners of Media Assets
[bookmark: _Toc524959757]74D  Register of Foreign Owners of Media Assets
             (1)  After the end of the initial disclosure period, the ACMA is to maintain a register, to be known as the Register of Foreign Owners of Media Assets.
             (2)  The Register of Foreign Owners of Media Assets is to be maintained by electronic means.
             (3)  The Register of Foreign Owners of Media Assets is to be made available for inspection on the internet.
             (4)  The Register of Foreign Owners of Media Assets is not a legislative instrument.
[bookmark: _Toc524959758]74E  Information to be set out in the Register of Foreign Owners of Media Assets
             (1)  The Register of Foreign Owners of Media Assets must set out, for each Australian media company, the following information about each foreign stakeholder in the company:
                     (a)  the name of the foreign stakeholder;
                     (b)  the foreign stakeholder’s company interests in the company;
                     (c)  the method used to determine those company interests;
                     (d)  the reason why the foreign stakeholder is a foreign person;
                     (e)  if the foreign stakeholder is an individual—the country in which the foreign stakeholder is ordinarily resident;
                      (f)  if the foreign stakeholder is a corporation—the country in which the corporation was formed;
                     (g)  if the foreign stakeholder is a trustee of a trust:
                              (i)  the name of the trust; and
                             (ii)  the country in which the trust was established;
                     (h)  if the foreign stakeholder is a foreign government investor as the result of the application of paragraph 17(a) of the Foreign Acquisitions and Takeovers Regulation 2015 to a separate government entity of a foreign country or a part of a foreign country—the foreign country or the part of the foreign country, as the case may be;
                      (i)  if the foreign stakeholder is a foreign government investor wholly or partly as the result of the application of paragraph 17(b), (c), (d) or (e) of the Foreign Acquisitions and Takeovers Regulation 2015 to a foreign government—the foreign government;
                      (j)  if the foreign stakeholder is a foreign government investor wholly or partly as the result of the application of paragraph 17(b), (c), (d) or (e) of the Foreign Acquisitions and Takeovers Regulation 2015 to a separate government entity of a foreign country or a part of a foreign country—the foreign country or the part of the foreign country, as the case may be.
[bookmark: _Toc524959759]             (2)  Despite subsection (1), the Register of Foreign Owners of Media Assets must not set out particular information if the ACMA is satisfied that disclosure of the information could reasonably be expected to prejudice materially the commercial interests of a person.
Subdivision C—Notification
[bookmark: _Toc524959760]74F  Notification by a person who becomes a foreign stakeholder in an Australian media company
             (1)  If a person who was not a foreign stakeholder in a particular Australian media company becomes a foreign stakeholder in the company at a particular time, the person must, within 30 days after that time, notify the ACMA in writing of:
                     (a)  the person’s name; and
                     (b)  the circumstances that resulted in the person becoming a foreign stakeholder in the company; and
                     (c)  the person’s company interests in the company; and
                     (d)  the method used to determine those company interests; and
                     (e)  the reason why the person is a foreign person; and
                      (f)  the designated information relating to the person; and
                     (g)  such other information (if any) relating to the person as is specified under subsection (2).
             (2)  The ACMA may, by legislative instrument, specify information for the purposes of paragraph (1)(g).
Civil penalty provision
             (3)  Subsection (1) is a civil penalty provision.
             (4)  A person who contravenes subsection (1) commits a separate contravention of that subsection in respect of each day (including a day of the making of a relevant civil penalty order or any subsequent day) during which the contravention continues.
Designated infringement notice provision
             (5)  Subsection (1) is a designated infringement notice provision.
Self‑incrimination
             (6)  A person is not required to notify information under subsection (1) if the information might tend to incriminate the person or expose the person to a penalty.
[bookmark: _Toc524959761]74G  Notification by a person who ceases to be a foreign stakeholder in an Australian media company
             (1)  If a person who was a foreign stakeholder in an Australian media company has ceased to be a foreign stakeholder in the company, the person must, within 30 days after the cessation, notify the ACMA in writing of:
                     (a)  the cessation; and
                     (b)  the circumstances that resulted in the cessation.
Civil penalty provision
             (2)  Subsection (1) is a civil penalty provision.
             (3)  A person who contravenes subsection (1) commits a separate contravention of that subsection in respect of each day (including a day of the making of a relevant civil penalty order or any subsequent day) during which the contravention continues.
Designated infringement notice provision
             (4)  Subsection (1) is a designated infringement notice provision.
Self‑incrimination
             (5)  A person is not required to notify information under subsection (1) if the information might tend to incriminate the person or expose the person to a penalty.
[bookmark: _Toc524959762]74H  Notification by a person who is a foreign stakeholder in an Australian media company at the end of a financial year
             (1)  If, at the end of a financial year, a person is a foreign stakeholder in an Australian media company, the person must, within 30 days after the end of the financial year, notify the ACMA in writing of:
                     (a)  the person’s name; and
                     (b)  the circumstances that resulted in the person being a foreign stakeholder in the company at the end of the financial year; and
                     (c)  the person’s company interests in the company at the end of the financial year; and
                     (d)  the method used to determine those company interests; and
                     (e)  the reason why the person was a foreign person at the end of the financial year; and
                      (f)  the designated information relating to the person; and
                     (g)  such other information (if any) relating to the person as is specified under subsection (2).
             (2)  The ACMA may, by legislative instrument, specify information for the purposes of paragraph (1)(g).
Civil penalty provision
             (3)  Subsection (1) is a civil penalty provision.
             (4)  A person who contravenes subsection (1) commits a separate contravention of that subsection in respect of each day (including a day of the making of a relevant civil penalty order or any subsequent day) during which the contravention continues.
Designated infringement notice provision
             (5)  Subsection (1) is a designated infringement notice provision.
Self‑incrimination
             (6)  A person is not required to notify information under subsection (1) if the information might tend to incriminate the person or expose the person to a penalty.
[bookmark: _Toc524959763]74J  Notification by a person who is a foreign stakeholder in an Australian media company at the commencement of this Division
             (1)  If, at the commencement of this Division, a person is a foreign stakeholder in an Australian media company, the person must, within the initial disclosure period, notify the ACMA in writing of:
                     (a)  the person’s name; and
                     (b)  the circumstances that resulted in the person being a foreign stakeholder in the company at the commencement of this Division; and
                     (c)  the person’s company interests in the company at the commencement of this Division; and
                     (d)  the method used to determine those company interests; and
                     (e)  the reason why the person was a foreign person at the commencement of this Division; and
                      (f)  the designated information relating to the person; and
                     (g)  such other information (if any) relating to the person as is specified under subsection (2).
             (2)  The ACMA may, by legislative instrument, specify information for the purposes of paragraph (1)(g).
Civil penalty provision
             (3)  Subsection (1) is a civil penalty provision.
             (4)  A person who contravenes subsection (1) commits a separate contravention of that subsection in respect of each day (including a day of the making of a relevant civil penalty order or any subsequent day) during which the contravention continues.
Designated infringement notice provision
             (5)  Subsection (1) is a designated infringement notice provision.
Self‑incrimination
             (6)  A person is not required to notify information under subsection (1) if the information might tend to incriminate the person or expose the person to a penalty.
[bookmark: _Toc524959764]74K  Notification by a person who is a foreign stakeholder in an Australian media company—requirement by the ACMA
             (1)  The ACMA may, by written notice given to a foreign stakeholder in an Australian media company, require the foreign stakeholder to:
                     (a)  notify the ACMA of:
                              (i)  the foreign stakeholder’s company interests in the company; and
                             (ii)  the method used to determine those company interests; and
                            (iii)  such other information (if any) relating to the foreign stakeholder as is specified under subsection (2); and
                     (b)  do so within the period specified in the notice.
             (2)  The ACMA may, by legislative instrument, specify information for the purposes of subparagraph (1)(a)(iii).
             (3)  A period specified under paragraph (1)(b) must not be shorter than 14 days after the notice is given.
Civil penalty provision
             (4)  Subsection (1) is a civil penalty provision.
             (5)  A person who contravenes subsection (1) commits a separate contravention of that subsection in respect of each day (including a day of the making of a relevant civil penalty order or any subsequent day) during which the contravention continues.
Designated infringement notice provision
             (6)  Subsection (1) is a designated infringement notice provision.
Self‑incrimination
             (7)  A person is not required to notify information under subsection (1) if the information might tend to incriminate the person or expose the person to a penalty.
[bookmark: _Toc524959765]74L  Requirement for executors, administrators and liquidators to give notification
             (1)  If a person who is required by subsection 74F(1), 74G(1), 74H(1), 74J(1) or 74K(1) to notify information dies before notifying the information, the executor or administrator of the person’s estate must notify the information in accordance with the subsection concerned.
             (2)  If a person who is required by subsection 74F(1), 74G(1), 74H(1), 74J(1) or 74K(1) to notify information is a corporation and is wound up before notifying the information, the liquidator of the corporation must notify the information in accordance with the subsection concerned.
[bookmark: _Toc524959766]74M  Person may give the ACMA relevant information
             (1)  A person may give the ACMA information that is relevant to the performance of the ACMA’s functions under this Division.
             (2)  The information may consist of, or include, personal information (within the meaning of the Privacy Act 1988).
[bookmark: _Toc524959767]Subdivision D—Miscellaneous
[bookmark: _Toc524959768]74N  Minister may direct the ACMA about the performance of its functions or the exercise of its powers
             (1)  The Minister may, by legislative instrument, give the ACMA a direction about the performance of the functions, or the exercise of the powers, conferred on the ACMA by this Division (other than section 74U).
Note:          Section 74U requires the ACMA to conduct a review of this Division.
             (2)  The ACMA must comply with a direction under subsection (1).
[bookmark: _Toc524959769]74P  Service of summons, process or notice on corporations incorporated outside Australia
Scope
             (1)  This section applies to:
                     (a)  a summons or process in any proceedings under, or connected with, this Division; or
                     (b)  a notice under any other provision of this Act, so far as that provision relates to this Division;
where:
                     (c)  the summons, process or notice, as the case may be, is required to be served on, or given to, a body corporate incorporated outside Australia; and
                     (d)  the body corporate does not have a registered office or a principal office in Australia; and
                     (e)  the body corporate has an agent in Australia.
Service
             (2)  The summons, process or notice, as the case may be, is taken to have been served on, or given to, the body corporate if it is served on, or given to, the agent.
             (3)  Subsection (2) has effect in addition to section 28A of the Acts Interpretation Act 1901.
Note:          Section 28A of the Acts Interpretation Act 1901 deals with the service of documents.
[bookmark: _Toc524959770]74Q  Extra‑territorial application
                   This Division extends to acts, omissions, matters and things outside Australia.
[bookmark: _Toc524959771]74R  Annual report
             (1)  As soon as practicable after 30 July next following a financial year, the ACMA must:
                     (a)  prepare a report about the company interests in Australian media companies that were held by foreign stakeholders at the end of the financial year; and
                     (b)  give the report to the Minister.
             (2)  A report under subsection (1) may include the ACMA’s observations about trends relating to the company interests in Australian media companies that are held by foreign stakeholders.
             (3)  The Minister may cause a copy of a report under subsection (1) to be published on the Department’s website.
[bookmark: _Toc524959772]74S  Part 13 not limited
                   This Division does not limit the operation of Part 13 (which confers certain investigative powers on the ACMA).
[bookmark: _Toc524959773]74T  Liability for damages
                   The Commonwealth, the ACMA, or an ACMA official, is not liable to an action or other proceeding for damages for, or in relation to, an act or matter in good faith done or omitted to be done:
                     (a)  in the performance or purported performance of any function; or
                     (b)  in the exercise or purported exercise of any power;
conferred on the ACMA by Subdivision B.
[bookmark: _Toc524959774]74U  Review of this Division etc.
             (1)  The ACMA must:
                     (a)  conduct a review of the following matters:
                              (i)  the operation of this Division;
                             (ii)  the operation of the remaining provisions of this Act to the extent to which they relate to this Division;
                            (iii)  whether this Division should be amended;
                            (iv)  whether the remaining provisions of this Act, to the extent to which they relate to this Division, should be amended; and
                     (b)  do so as soon as practicable after the end of the 3‑year period that began at the end of the initial disclosure period.
             (2)  The ACMA must prepare a report of the review under subsection (1).
             (3)  The ACMA must give the report to the Minister.
             (4)  The Minister must cause copies of the report to be tabled in each House of the Parliament within 15 sitting days of that House after the day on which the Minister receives the report.

Note: 
penalty unit means the amount of $222 (subject to indexation) as determined in accordance with section 4AA of the Crimes Act 1914 (Cth)). The maximum pecuniary penalty payable for a contravention of a notification provision in subsection 74F(1), 74G(1), 74H(1), 74J(1) or 74K(1) of Division 10A is set out in subsection 205F(5AA) of the BSA.
6	|	acma

acma	 |	1

image3.png




image1.png
Australian

@acm a Communications

and Media Authority

Australian Government




image2.png
acma.gov.au




