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[bookmark: _Toc103610994]Executive summary
[bookmark: _Toc433122125]For the ACMA to license radiocommunications transmitters for low-power FM radio services, known as low-power open narrowcasting (LPON) services, we must determine that radiofrequency spectrum is available for allocation to providers of open narrowcasting services. 
The current determination for LPON services was made in September 2018 and expires on 31 December 2025. 
This paper seeks comments on whether there are alternative uses for sub-band spectrum primarily used by LPON services (87.5-88.0 MHz). It asks whether we should make a new determination later this year to make spectrum available for LPON services after December 2025 – and if so, the appropriate duration of that determination. 
The paper also asks how often we should carry out our periodic reviews on making spectrum available for LPON services.
We are seeking views at this time to give certainty to the LPON industry and other stakeholders about spectrum availability after December 2025.

[bookmark: _Toc103610995]Issues for comment
We invite comments on the issues set out in this paper:
Are there any alternative broadcasting and non-broadcasting uses of the sub-band spectrum (87.5-88.0 MHz) that we should be aware of?
[bookmark: _Hlk101365493]Should we make a new determination for LPON services later this year to extend the availability of spectrum for LPON services beyond 31 December 2025?
What would be an appropriate duration for the determination?
How often should we conduct periodic reviews on spectrum availability for LPON services? 
[bookmark: _Toc103610996]Background
[bookmark: _Toc103610997]LPON services
Under section 18 of the Broadcasting Services Act 1992 (the BSA), narrowcasting services are broadcasting services whose reception is limited in some way. Narrowcasting services include both high power open narrowcasting and LPON services. 
This consultation paper concerns the latter – specifically those operating in the sub-band (87.5–88.0 MHz). A few LPON services also operate in the main band or ‘in band’ (88.1–104 MHz). The allocation of spectrum for those LPON services is historical, and we do not intend to make spectrum available in the main band for new LPON services. Depending on the submissions we receive, any future decision on whether to make a new section 34 determination would include the main band spectrum.
An open narrowcasting service can be limited because it is targeted at a special interest group, or it is intended only for a limited location. Typical examples of open narrowcasting services include the provision of tourist and racing radio services, religious programming, and non-English language services. 
The provision of open narrowcasting services is authorised by a class licence under the BSA. To provide those services using radiofrequency spectrum, providers require a transmitter licence issued under section 100 of the Radiocommunications Act 1992 (the Radiocommunications Act). 
As the name suggests, LPON services are provided by transmitters that operate at low power. The power limitations are a maximum of 1 watt effective radiated power in residential areas and 10 watts in non-residential areas. Transmitters for LPON services must also meet field-strength requirements, which means that they have a coverage area with a 2 km radius from the transmitter site in residential areas and 
10 km radius in non-residential areas. 
LPON services are provided using FM spectrum in the broadcasting services bands. As mentioned above, most LPON services operate in the ‘sub-band’ (87.5–88.0 MHz), though a limited number of LPON services operate in the main band (88.1–104 MHz). There are currently 2,407 licensed transmitters for the provision of LPON services in the sub-band and 7 licensed transmitters for the provision of LPON services in the main band.[footnoteRef:2] [2:  ACMA database, current as of 13 May 2022.] 






[bookmark: _Toc103610998]Spectrum availability for LPON services
[bookmark: _Toc103610999]Section 34 determinations
We must not issue a transmitter licence in the broadcasting services bands under section 100 of the Radiocommunications Act, except in certain circumstances (subsection 100(2)). Under section 34 of the BSA we may, by written instrument, determine that a part or parts of the radiofrequency spectrum is or are available for allocation, for a period specified by us for specified purposes. This is called a section 34 determination (s 34 determination). The purposes include the provision of open narrowcasting services (paragraph 34(1)(f) of the BSA). As section 34 does not specify duration, we may make a determination to last, for example, several months or several years.
Licensing of LPON services
Once a s 34 determination has been made, we authorise the operation of a transmitter used to provide an LPON service by allocating a transmitter licence under Part 3 of the Radiocommunications Act. Such a licence is allocated on a ‘buyer beware’ basis. This means that the licensee has no guaranteed tenure; renewal of the licence is at our discretion. 
Previously, we have made s 34 determinations with 5-year durations (with some exceptions). This was to align the duration of the relevant s 34 determination, also historically referred to as the “drop-through” determination, with the maximum duration of an apparatus licence.[footnoteRef:3] However, on one occasion, we did make a s 34 determination with a longer duration.  [3:  Prior to the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020, subsection 103(3) provided that an apparatus licence may specify any period not exceeding 5 years.] 

For example, the current s 34 determination was made on 10 September 2018 and expires on 31 December 2025. Our reason for making the duration of that determination longer than usual was because of the proposed changes to the legislative framework and the passing of the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020. A copy of that determination is available at Appendix A.
Extending the spectrum availability for LPON services
The current determination allocates spectrum for LPON services operating in both the main band and the sub-band. The focus of this consultation paper is the LPON services operating in the sub-band, which are the majority of LPON services.
The sub-band of the broadcasting services bands has been continuously available for LPON services since 1993. LPON services play a niche but important role that contributes to the diversity of broadcasting services provided to the Australian public. In addition, LPON services provide economic and social benefits to listeners, advertisers and the LPON providers.
At present, we have not identified any obvious alternative use for the sub-band spectrum. Given the length of time over which we have been allocating the sub-band spectrum for LPON services, we believe this situation is unlikely to change soon. However, we welcome comments on this to inform us further (see below).
Legislative framework
In deciding whether to make spectrum available, we must have regard to the planning criteria in section 23 of the BSA. This provides that in performing our functions under Part 3 (which includes section 34) we must promote the objects of the BSA, including the economic and efficient use of the radiofrequency spectrum, and to have regard to the following matters set out in section 23:
demographics (paragraph 23(a))
social and economic characteristics within the licence area, within neighbouring licence areas and within Australia generally (paragraph 23(b))
the number of existing broadcasting services and the demand for new broadcasting services within the licence area, within neighbouring licence areas and within Australia generally (paragraph 23(c))
developments in technology (paragraph 23(d))
technical restraints relating to the delivery or reception of broadcasting services (paragraph 23(e))
the demand for radiofrequency spectrum for services other than broadcasting services (paragraph 23(f))
such other matters as the ACMA considers relevant (paragraph 23(g)).
You may wish to discuss the matters mentioned in section 23 in your comments on the questions raised in this paper.
Current review
With our obligations under the legislative framework, we are considering whether to extend the allocation of spectrum for LPON services. Before deciding this, we are seeking views on our approach.
We recognise that there are other issues about the regulatory arrangements for LPON services that LPON industry stakeholders have raised previously. These issues include the ‘use it or lose it’ conditions intended to deter ‘hoarding’, power and coverage limitations, and interference management. We consider that such issues raise broader policy questions which fall outside the scope of this paper. We ask that any feedback provided in response to this consultation paper is confined to the issues related to spectrum availability for LPON services and s 34 determination.
Alternative uses of the spectrum
At present, we have not identified any obvious alternative uses of the sub-band spectrum. However, we would like feedback on whether that is the case. This is to ensure we are fully informed prior to making our decision under section 34 of the BSA.
Question 1
Are there any alternative broadcasting or non-broadcasting uses of the sub-band spectrum (87.5–88.0 MHz) that we should be aware of?
In the interests of providing certainty to the LPON industry about spectrum arrangements after December 2025, we would also like to know whether we should make a new s 34 determination later this year.
Question 2
Should we make a new determination for LPON services later this year to extend the availability of spectrum for LPON services beyond 31 December 2025?
Duration of the s 34 determination
In March 2021, we published the information paper, Our approach to radiocommunications licensing and allocation. It outlined the implementation of the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020 where we state ‘the intent of the Modernisation Act was not to change the arrangements for licensing of broadcasting services’.[footnoteRef:4] We noted that ‘we do not intend to offer NBS transmitter or narrowcasting licences for periods exceeding 5 years’ and ‘narrowcasting licence terms will continue to be constrained by the period determined under section 34 of the BSA, which is generally, but not always, 5 years’.[footnoteRef:5] [4:  ACMA, “Our approach to radiocommunications licensing and allocation: Implementing the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020”, p 11.]  [5:  ACMA, “Our approach to radiocommunications licensing and allocation: Implementing the Radiocommunications Legislation Amendment (Reform and Modernisation) Act 2020”, p 11.] 

We are seeking views on the appropriate duration for a determination. This request for comment does not imply a change of our current policy on licensing transmitters for the provision of LPON services. 
We are not proposing to license transmitters used for the provision of LPON services for more than 5 years – most of the transmitters that are used to provide LPON services are licensed annually. Of the 2,407 sub-band licences referred to above, 2,378 had a licence period of one year. [footnoteRef:6] [6:  ACMA database, current as of 13 May 2022.] 

Question 3
If the answer to question 2 is ‘yes’, what would be an appropriate duration for the determination?
[bookmark: _Toc103611000]Extending spectrum availability for LPON services
When we review whether to extend spectrum availability for LPON services in the sub-band, we conduct a public consultation process. This is to obtain stakeholder views before we consider whether to make a new relevant s 34 determination.
We understand that the timing of our reviews is of interest to providers of LPON services for their business planning. For example, LPON services providers may need to consider their leasing arrangements. We also acknowledge that the timing of our previous reviews and the duration of s 34 determinations has varied, which may not be desirable to providers.
Therefore, assuming that a new determination is made, we will examine whether we should conduct our future reviews on a more regular basis to give licensees a greater degree of certainty.
Question 4
How often should we conduct our periodic reviews on spectrum availability for LPON services?
[bookmark: _Toc298924672][bookmark: _Toc300909555][bookmark: _Toc348105636]
[bookmark: _Toc103611001]Invitation to comment
[bookmark: _Toc433122131][bookmark: _Toc348105637][bookmark: _Toc300909556][bookmark: _Toc298924673][bookmark: _Toc103611002][bookmark: _Toc348105638][bookmark: _Toc300909557][bookmark: _Toc298924674][bookmark: _Toc274296357]Making a submission
We invite comments on the issues set out in this consultation paper. 
Online submissions can be made by uploading a document. Submissions in PDF, Microsoft Word or Rich Text Format are preferred.
Submissions by post can be sent to: 
The Manager
Broadcasting Carriage Policy Section
Australian Communications and Media Authority
PO Box 78
Belconnen ACT 2616
The closing date for submissions is COB, Wednesday, 20 July 2022.
Consultation enquiries can be emailed to bcps@acma.gov.au.
[bookmark: _Toc348105639][bookmark: _Toc300909558][bookmark: _Hlk59627494]Publication of submissions
[bookmark: _Toc348105640][bookmark: _Toc300909559][bookmark: _Toc265246234]We publish submissions on our website, including personal information (such as names and contact details), except for information that you have claimed (and we have accepted) is confidential. 
Confidential information will not be published or otherwise released unless required or authorised by law.
Privacy
View information about our policy on the publication of submissions, including collection of personal information during consultation and how we handle that information.
Information on the Privacy Act 1988, how to access or correct personal information, how to make a privacy complaint and how we will deal with any complaints, is available in our privacy policy. 
[bookmark: _Toc348105641][bookmark: _Toc103611003]Appendix A: current section 34 determination
[bookmark: _Toc96602278][bookmark: _Toc103611004]Drop-through 1133140
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COMMONWEALTH OF AUSTRALIA

AUSTRALIAN COMMUNICATIONS AND MEDIA AUTHORITY

Broadcasting Services Act 1992

DETERMINATION OF RADIOFREQUENCY SPECTRUM (LOW
POWER OPEN NARROWCASTING SERVICES) 2018

THE AUSTRALIAN COMMUNICATIONS AND MEDIA AUTHORITY, under
paragraphs 34(1)(d) and 34(1)(f) of the Broadcasting Services Act 1992 (Ac#), hereby:

(2) REVOKES the determinations specified in Schedule One to this
determination, made under paragraphs 34(1)(d) and 34(1)(f) of the Act;

(b) DETERMINES the parts of the radiofrequency spectrum within the range 87.5

88.0 MH to be available for allocation to providers of open narrowcasting

services for the period commencing the date this determination is made and
ending on 31 December 2025; and

(¢) DETERMINES the parts of the radiofrequency spectrum specified in Scheule
Two to this determination be made available for allocation, in the
corresponding geographic locations specified in Schedule Two, to providers of
open narrowcasting services for the period commencing the date this
determination is made and ending on 31 December 2025.

J
1
Member

A

‘Member/General Manager

Dated fo Se’w«luwbw 2018
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Schedule One — Revoked determinations

1. The determination made by Megan Wynnick, delegate of the ACMA, on 7
April 2014, in relation to the part of the radiofrequency spectrum within the
range 87.5 - 88.0 MHz.

2. The determination made by Megan Wynnick, delegate of the ACMA, on 7
April 2014, in relation to the following parts of the radiofrequency spectrum in
the following arcas:

Frequency | Area

(MHz)

88.7 Campbelltovn, New South Wales

97.1 Junce, New South Wales

88.6 Geraldton, Western Australia

107.1 Port Douglas (Communications Tower Flagstaff
Hill Port Douglas), Queensland

88.4 Warwick, Queensland -

88.4 Devonport, Tasmania

88.4 Colac, Victoria B

88.4 Euroa, Victoria

88.6 Geraldton, Western Australia
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Schedule Two — Parts of the radiofrequency spectrum

Ttem Geographic location Frequency
(MHz)

1 Razorback Range, New South Wales 88.7

2 Junee, New South Wales 97.1

3 Port Douglas, Queensland 107.1

4 Warwick, Queensland 88.4

5 Colac, Victoria 88.4

6 Euroa, Victoria 88.4

7 Geraldton, Western Australia 88.6
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