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[bookmark: _Toc90300519][bookmark: _Toc90303399]Background
[bookmark: _Toc90300520][bookmark: _Toc90303400]Automatic sunsetting of legislative instruments
Part 4 of Chapter 3 of the Legislation Act 2003 sets out the provisions for sunsetting of legislative instruments. Generally, legislative instruments sunset (automatically repeal) on 1 April or 1 October on or after the 10th anniversary of their registration. 
Among the legislative instruments made by the Australian Communications and Media Authority (ACMA) due to sunset is the Broadcasting Services (Commercial Radio Current Affairs Disclosure) Standard 2012 (the Standard), which has a sunset date of 1 April 2022. Unless otherwise specified, references to the Standard and its provisions in this paper, refer to the existing Standard and not the proposed draft standard attached to this paper. 
We are considering whether the Standard remains necessary, is operating efficiently and effectively and should be remade prior to the sunsetting date.
This paper invites comment through a number of questions.
[bookmark: _Toc90300521][bookmark: _Toc90303401]Brief details about the Standard
[bookmark: _Toc90300522][bookmark: _Toc90303402]What the Standard does
The Standard applies to all commercial radio broadcasting licensees that broadcast current affairs programs. A current affairs program is defined in the Standard and includes programs which have a substantial purpose of providing interviews, analysis, commentary or discussion, including open line discussion with listeners, about current social, economic or political issues.
The specific object of the Standard is to encourage radio licensees to be responsive to the need for fair and accurate coverage of matters of public interest by requiring the disclosure of commercial agreements and other arrangements that have the potential to affect the content of current affairs programs.
In 2000, the Australian Broadcasting Authority (ABA) concluded the Commercial Radio Inquiry (the ‘Cash for Comment’ inquiry) into commercial arrangements between talkback program presenters and sponsors.[footnoteRef:2] The ABA noted that the agreements it examined included on-air promotion and favourable treatment of sponsors by the presenters, and that these arrangements were usually not disclosed to listeners. As a result of the inquiry, the ABA concluded that undisclosed commercial relationships and agreements have the potential to influence the content of programs and that there had been a significant failure in the system of co-regulation in these matters. It indicated that licensees’ compliance with the relevant code provisions were inadequate.[footnoteRef:3] [2:  ABA (2000) Commercial Radio Inquiry: Final Report of the Australian Broadcasting Authority.]  [3:  ABA (2000) Commercial Radio Inquiry: Final Report of the Australian Broadcasting Authority. ] 

The Standard addresses this problem by requiring that listeners are made aware:
where there is a commercial agreement between a sponsor and a current affairs presenter (or between a sponsor and a licensee where a presenter may have some other financial reason to be influenced by that agreement)
where that agreement has the potential to affect the content of material relating to the sponsor.
In requiring disclosure of commercial agreements, the Standard assists listeners of commercial radio current affairs programs to understand where program content may be influenced by commercial interests of a presenter. In doing so, it complements other safeguards used to ensure that other types of radio program content are distinct from paid content, including protections that facilitate the ability to distinguish advertising from other content.[footnoteRef:4] [4:  See clause 4.1 of the Commercial Radio Codes of Practice 2017. ] 

Under the Standard, 2 key elements must be satisfied before an on-air disclosure announcement is required: 
where a commercial agreement exists 
when, during a current affairs program, the licensee broadcasts certain prescribed material about the sponsor (as defined in the Standard) pursuant to that commercial agreement.[footnoteRef:5]  [5:  See section 8(1)(b) of the Standard, which refers to the licensee broadcasting material that promotes the name, products or services of the sponsor. This includes an interview with an agent, employee or officer of the sponsor in relation to a matter that concerns the sponsor, its products, services or interests. It may be requested by the sponsor or based on, or similar to, material provided by the sponsor or directly promote an issue that is directly favourable to the sponsor.] 

When these 2 elements are satisfied, the licensee must broadcast an on-air disclosure announcement about the existence of the commercial agreement. This announcement must be made at the time of, and as part of, the broadcast of the prescribed material. The licensee must also publish specified information about current commercial agreements on a publicly available online register maintained by the licensee. 
Additionally, an on-air disclosure statement must be broadcast about contributions made by sponsors or advertisers to the production costs of a current affairs program. Disclosure statements about those contributions must be made at least hourly throughout the relevant current affairs program.
[bookmark: _Toc90300523][bookmark: _Toc90303403]Development of the Standard
On 21 March 2012, the ACMA determined the current Standard under subsection 125(1) of the Broadcasting Services Act 1992 (the BSA). The Standard commenced on 1 May 2012. 
The Standard replaced the Broadcasting Services (Commercial Radio Current Affairs Disclosure) Standard 2000 (the 2000 Disclosure Standard). As mentioned, it was introduced by the ABA following the Cash for Comment inquiry. The 2000 Disclosure Standard formed part of a suite of 3 program standards, which the ABA determined to deal with advertising, commercial influence and compliance programs across the commercial radio industry (the commercial radio standards). 
In 2008, the ACMA announced a review of the 3 commercial radio standards to consider the effectiveness, efficiency and appropriateness of their regulatory arrangements. Following that review, the ACMA decided to: 
revoke the 2000 Disclosure Standard and replace it with the Standard
vary the existing advertising standard (this standard was later revoked in favour of a code of practice)[footnoteRef:6] [6:  The Broadcasting Services (Commercial Radio Advertising) Standard 2000 was amended by the Broadcasting Services (Commercial Radio Advertising) Standard 2012 and revoked by the Broadcasting Services (Commercial Radio Advertising) Standard Revocation 2013.] 

revoke the compliance standard on the basis that it was no longer needed.[footnoteRef:7]  [7:  The Broadcasting Services (Commercial Radio Compliance Program) Standard 2000 was revoked by the Broadcasting Services (Commercial Radio Compliance Program) Standard Revocation 2012. The 2000 Compliance Program Standard was determined to require licensees to formulate, implement and maintain a compliance program. This ensured that licensees and their staff were educated about, and trained in, their regulatory obligations under the BSA, the commercial radio standards and the commercial radio codes of practice.] 

As part of that review and before the Standard was made in 2012, the ACMA conducted research. Nearly 80% of survey participants considered that advertising content on radio should be clearly distinguishable from other radio content. The Standard has not been varied since it commenced in 2012. 
[bookmark: _Toc90300524][bookmark: _Toc90303404]Regulatory environment
[bookmark: _Toc90300525][bookmark: _Toc90303405]Regulation applicable to broadcasting services
Legislative obligations under the BSA  
Among other legislative obligations, broadcasting services are subject to licence conditions set out in Schedule 2 to the BSA. In accordance with paragraph 8(1)(b) of Schedule 2 to the BSA, compliance with the Standard is a condition of a commercial radio broadcasting licence.
If a licensee does not comply with the Standard, then the licensee will breach the licence condition at paragraph 8(1)(b) of Schedule 2 to the BSA. In the case of non-compliance, we have a range of enforcement options, including accepting an enforceable undertaking from a licensee or issuing the licensee with a remedial direction. 
Co-regulatory codes framework 
Under section 123 of the BSA, representative industry groups develop codes of practice in consultation with the ACMA. We register a code if, among other things, we consider that the code provides appropriate community safeguards. Once registered by the ACMA, participants in the broadcasting sector to which the code applies must comply with it. If we find a breach of a code of practice, we have enforcement actions available, including accepting an enforceable undertaking or imposing an additional licence condition on the broadcaster.
[bookmark: _Toc90300526][bookmark: _Toc90303406]The Commercial Radio Codes of Practice 
Commercial radio services are subject to the Commercial Radio Code of Practice 2017 (the Radio Code). The Radio Code includes requirements:
That advertisements broadcast by a licensee must be presented in such a manner that a reasonable listener is able to identify them, at the time of the broadcast, as advertising material. 
In relation to news and current affairs, for licensees to use reasonable efforts to ensure that in current affairs programs any factual material is reasonably supportable as being accurate and is clearly distinguishable from commentary. 
Unlike the Commercial Television Industry Code of Practice 2015 (the Commercial TV Code), the Radio Code does not currently include requirements to disclose commercial arrangements. Impartiality requirements that apply to news programs do not apply to current affairs programs. The Standard addresses this by requiring the disclosure of commercial agreements that have the potential to affect the fairness and accuracy of the content of current affairs programs.
[bookmark: _Hlk15543782]Currently, only one other broadcasting code contains disclosure requirements. Under the Commercial TV Code, commercial arrangements are required to be disclosed for factual programs (defined as current affairs programs, infotainment programs or documentary programs).[footnoteRef:8] The other broadcasting sectors, including community and narrowcast radio, are not subject to specific disclosure requirements for current affairs content.  [8:  A commercial arrangement is defined in the Commercial TV Code as ‘an arrangement under which a Licensee, or a presenter employed by a Licensee, agrees with a third party to endorse or feature the third party’s products or services in a Factual Program in return for payment or other valuable consideration’.] 


[bookmark: _Toc90300527][bookmark: _Toc90303407]The ACMA’s preliminary view 
[bookmark: _Toc90300528][bookmark: _Toc90303408]The contemporary environment 
In 2019, the ACMA started work on a project to examine Australia’s contemporary news environment, including existing regulatory settings, market developments and consumer expectations. This ‘news project’ explored 2 themes relating to key public policy objectives: 
commercial influence and impartiality in broadcast news
diversity and localism in news more broadly.
The project had a particular focus on TV and was informed by a range of sources, including consumer research. It confirmed that audiences continue to be concerned about commercial influence on both TV and radio (more information about related research findings is below).

While the news project was suspended in 2020 due to industry pressures related to the COVID-19 pandemic, the underlying work remains of ongoing and critical interest to the Authority. We consider that there is a continuing need for the core protections enabled by this Standard (discussed in more detail below). Over the next 12 months, however, we intend to consider the need for additional guidance and expectations about appropriate consumer safeguards in relation to commercial influence of news and current affairs more generally, and across platforms.   

Accordingly, the ACMA’s preliminary view is that, pending these ongoing considerations, the Standard should be remade with some amendments (explored below). 


[bookmark: _Toc90300529][bookmark: _Toc90303409]Issues for comment
The ACMA is seeking comment on the continuing need for the Standard and its effectiveness and efficiency. Comment is also sought on amendments to improve the clarity of the instrument and to modernise it in accordance with current drafting practices (if the Standard is remade). 
[bookmark: _Toc90300530][bookmark: _Toc90303410]The continuing need for a safeguard 
As part of its news project, we conducted qualitative and quantitative research in 2019 to explore community views about impartiality and commercial influence in news and, relevantly, current affairs across the broadcasting sector.[footnoteRef:9]  [9:  https://www.acma.gov.au/publications/2020-01/report/australians-and-news-impartiality-and-commercial-influence. ] 

The research showed that radio continues to be an important source of news and current affairs content, with 39% of Australians listening to news or talkback radio daily and 59% listening to it at least weekly. 
This research also indicated a high level of community concern about commercial influence on radio. Perceptions of commercial influence were high across all platforms, with 97% of research participants noticing it in at least one news source and 79% noticing it in radio talkback programs. In the qualitative research, impartiality was also the issue most often spontaneously raised in initial discussions of news and current affairs in Australia. 
On free-to-air television, broadcast news as a program format has also undergone recent changes to include a move away from short news bulletins towards hour-long programs that contain a mixture of traditional news reading, interviews, news analysis and commentary. News bulletins are also regularly integrated into other factual programming, including current affairs programs or magazine-style programs that may also feature light entertainment and in-program promotions or advertorial segments. Similarly, on subscription television, since 2013, Sky News, a 24-hour news channel, has increasingly featured discrete news analysis and commentary programs, in addition to rolling news bulletins.
However, shifts in radio news programming over recent years do not appear to be as pronounced. News content continues to be delivered primarily through brief bulletins at the top of each hour. As a result, depending on the format of the station, more in-depth analysis of the news and current affairs stories continues to primarily be provided by talkback programs.
Since the introduction of the Standard in 2012, there have been 5 complaints resulting in 5 investigations.[footnoteRef:10] Of these, a 2020/21 investigation about the Alan Jones Breakfast Show on 2GB resulted in 2 breach findings. As a result of the breach findings, the ACMA gave 2GB a remedial direction, which required relevant staff including presenters, producers, and commercial and sales staff to undertake formal training on the requirements of the Standard.[footnoteRef:11] The other 4 investigations resulted in ‘no breach’ findings.  [10:   Inv-549 – 2GB – The Alan Jones Breakfast Show (breach) – 4 March 2021; Inv-162 – 4CA – John MacKenzie Morning Show (no breach) – 26 February 2016; Inv 2971 – 4CA – John MacKenzie Morning Show (no breach) – 11 April 2013; Inv 2983 – 2GB – The Ray Hadley Morning Show (no breach) – 13 March 2013; Inv 2938 – 2GB – The Alan Jones Breakfast Show (no breach) – 18 February 2013.]  [11:  In 2021, the ACMA finalised an investigation into 2GB’s compliance with the Standard and with the related licence condition requiring compliance with relevant standards. The ACMA found that the licensee:
Had a commercial agreement with The Star casino to promote its products and services.
Breached its obligations under the Standard to make an announcement disclosing the commercial agreement with The Star in 4 separate broadcasts. Host Alan Jones made live statements about The Star’s proposed Ritz-Carlton hotel development in Sydney.
Did not breach its obligation under the Standard to make an announcement disclosing payment of production costs.
Breached its obligations under the Standard to keep an online register of commercial agreements published on its website.
Breached the licence condition requiring compliance with the Standard.] 

Based on the ACMA’s complaints data, the continued importance of radio current affairs as a source of information for Australians, and the views expressed in our 2019 research, the ACMA’s preliminary view is that there remains a need for regulatory intervention in this context. 
Question 1
Is the safeguard still required? If not, why not?
[bookmark: _Toc90300531][bookmark: _Toc90303411]Effectiveness and efficiency of the instrument
The ACMA considers that the Standard, as drafted, is reasonably clear and comprehensible. The provisions allow for a range of material to be captured without overstepping the intended purpose. 
However, the ACMA considers that the Standard, if remade, would benefit from the incorporation of amendments to both: 
enhance its operation 
improve clarity and facilitate alignment with current drafting practices.
Potential enhancements to improve operation
As the Standard was made almost 10 years ago, there are likely views about whether the definitions used in the Standard reflect:
contemporary market practices
the manner in which disclosures are made
the thresholds at which a commercial agreement is considered to exist.
Licensee agreements 
The existing definition of ‘commercial agreement’ in paragraph 5(2)(c) of the Standard captures:
agreements between a licensee and a sponsor (as defined in the Standard)
when the relevant current affairs presenter has a prescribed financial interest in the licensee (for example, where the presenter owns shares in the licensee). 
These are commonly referred to as ‘licensee agreements’. 
The inclusion of these types of agreements within the scope of the Standard stemmed from the Cash for Comment inquiry conducted by the former ABA (see above). Investigations from that inquiry demonstrated that a licensee’s agreement with a sponsor or advertiser can result in commercial influence in a current affairs program. This was the case (even where the presenter was not party to the relevant agreement) if the presenter had derived a more indirect benefit from the agreement because of their broader financial interest in the commercial success of the licensee company.[footnoteRef:12]  [12:  For example, in 2004 an ABA investigation into the licensee of 2GB, Harbour Radio Pty Ltd, found talkback presenter Alan Jones was not party to a commercial agreement between Telstra and Macquarie Radio Network (the parent company of the licensee). However, he owned shares in Macquarie Radio Network and was entitled to 20% of the increase in the value of the company that occurred as a result of his role as a presenter on 2GB.] 

Currently, it appears that very few, if any, commercial radio licensee’s online disclosure registers include ‘licensee agreements’. This may indicate that:
presenters no longer have relevant prescribed financial interests in licensees 
the current definition no longer captures the types of agreements that licensees and sponsors are making or the kinds of financial interests that presenters have in licensees
licensees are not complying with the disclosure requirements imposed by this aspect of the Standard, as currently drafted.
Additional information about the current use of these agreements may be beneficial to inform our consideration of whether the definition is operating effectively. 
Non-commercial agreements 
The definition of commercial agreements in section 5 of the Standard is intended to capture commercial agreements that have the potential to influence the content of current affairs programs. 
The ACMA is aware that some licensees are currently disclosing agreements between presenters and sponsors that are not likely to be commercial in nature. The definition of commercial agreement includes agreements between sponsors and presenters where presenters are obliged to ‘provide things for the sponsor’ (other than the specific identified exceptions) in return for consideration of $25,000 or more annually. It appears that some licensees have interpreted this in a broad manner and disclosed agreements covering the provision of any type of service including, for example, performing duties as an ordained minister.
To address this, we propose to provide additional clarification in paragraph 5(1)(b) of the Standard to reflect that the definition of commercial agreements is not intended to capture agreements between presenters and sponsors that are not provided in a commercial context. The proposed change to the definition will not change the current scope or operation of the Standard. 
The draft instrument, available alongside this paper, includes the existing definition of ‘licensee agreement’. However, stakeholder views are sought about whether the definition remains effective and efficient.  
Question 2
Is the concept of a ‘licensee agreement’, as a type of commercial agreement provided for in section 5 of the Standard, still effective and efficient? 
Question 3
Is the ACMA’s proposed amendment to paragraph 5(1)(b) of the Standard – to clarify that the definition of commercial agreements does not include agreements that are not provided in a commercial context (as reflected in new subparagraph 6(1)(b)(iv) of the proposed draft instrument) – appropriate? Why or why not? 
[bookmark: _Proposed_minor_changes][bookmark: _Toc90300532][bookmark: _Toc90303412]Proposed minor changes to bring Standard into line with current drafting practices 
The ACMA also proposes a number of additional amendments to improve the clarity and effectiveness of the Standard and modernise it in accordance with current drafting practices. These include:
identifying the enabling legislation in Part 1 under a new ‘Authority’ provision, following the ‘Commencement’ provision
replacing the ‘Revocation’ title in Part 1 with a ‘Repeal’ title to reflect the style of similar legislative instruments
in both of paragraphs 11(2)(b) and (c), replacing references to ‘licensee who’ with references to ‘licensee which’ (given that a licensee must be a corporation).
We welcome views on these proposed amendments, as set out in the draft instrument, including any additional suggestions on how the instrument, if remade, could be further enhanced.
Question 4
[bookmark: _Toc69910864]Are any additional amendments to the Standard required, or are there other ways in which it could be enhanced?
[bookmark: _Toc16685794][bookmark: _Toc88055975][bookmark: _Toc90300533][bookmark: _Toc90303413]Invitation to comment
[bookmark: _Toc433122131][bookmark: _Toc348105637][bookmark: _Toc300909556][bookmark: _Toc298924673][bookmark: _Toc16685795][bookmark: _Toc90300534][bookmark: _Toc90303414][bookmark: _Toc348105638][bookmark: _Toc300909557][bookmark: _Toc298924674][bookmark: _Toc274296357]Making a submission
The ACMA invites comments on the issues set out in this consultation paper. 
Online submissions can be made by uploading a document. Submissions in PDF, Microsoft Word or Rich Text Format are preferred.
Submissions by post can be sent to: 
The Manager
Content and Platform Projects Section
Australian Communications and Media Authority
PO Box 78
Belconnen ACT 2616
The closing date for submissions is COB, Wednesday 9 February 2022. 
Consultation enquiries can be emailed to haveyoursay@acma.gov.au.
[bookmark: _Toc348105639][bookmark: _Toc300909558]Publication of submissions
[bookmark: _Toc348105640][bookmark: _Toc300909559][bookmark: _Toc265246234]The ACMA publishes submissions on our website, including personal information (such as names and contact details), except for information that you have claimed (and we have accepted) is confidential. 
Confidential information will not be published or otherwise released unless required or authorised by law.
Privacy
View information about our policy on the publication of submissions, including collection of personal information during consultation and how we handle that information.
Information on the Privacy Act 1988, how to access or correct personal information, how to make a privacy complaint and how we will deal with the complaint, is available in our privacy policy. 
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