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Investigation report no. BI-603
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	Licensee
	Bayside Community Radio Association Incorporated

	Station
	4BAY

	Type of service
	Community Broadcasting

	Issue
	Encourage community participation in operations

	Relevant legislation
	Broadcasting Services Act 1992 (BSA)
· Sub-paragraph 9(2)(c)(i) [encouraging participation in the operations of the service]

	Decision
	The Licensee:
· Did not breach sub-paragraph 9(2)(c)(i) of Schedule 2 to the BSA.




Background
In December 2020, the Australian Communications and Media Authority (ACMA) received a complaint in respect of Bayside Community Radio Association Incorporated (Licensee). The complaint raised concerns including that the Licensee is failing to encourage community participation in the operations of the service provided by the Licensee. 
On 10 May 2021, the ACMA commenced an investigation under section 170 of the Broadcasting Services Act 1992 (BSA) into the Licensee’s compliance with the licence conditions at sub-paragraph 9(2)(c)(i) of Schedule 2 to the BSA.
The Licensee
The Licensee has held a long-term community radio broadcasting licence to represent the general community interest in the Wynnum RA1 licence area since 1992. The expiry date of the Licensee’s current licence is 3 October 2022. The service provided by the Licensee is ‘Bay FM 100.3’ (4BAY).
Assessment and submissions
This investigation has considered:
· The complaint received by the ACMA in December 2020 (Complaint).
· Written submissions and various documents provided by the Licensee to the ACMA on 2 June 2021 (Submissions), including:
· The ‘Bayside Community Radio Association Inc. Constitution (Amended 4th September 2019)’ (Constitution). 
· Other sources identified in this report where relevant.
Is the Licensee encouraging community participation in operations?
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(c) the licensee will encourage members of the community that it serves to participate in:
(i)	the operations of the licensee in providing the service or services […]
Finding
The ACMA finds that the Licensee has not breached sub-paragraph 9(2)(c)(i) of Schedule 2 to the BSA.
Reasons
The BSA imposes a licence condition on community broadcasting licensees to encourage members of the community that it serves to participate in the operations of the service that it provides. The Complaint included allegations which suggest that the Licensee has failed to encourage community participation in the operations of 4BAY as a result of: 
· the Licensee amending its Constitution to reduce the number of board members elected on a yearly basis
· the Licensee failing to encourage its members to seek nomination to the board
· the Board failing to advise members about station matters. 
As noted in the ACMA’s Community Broadcasting Participation Guidelines 2010 (the ACMA’s Participation Guidelines), licensees encourage community participation in their operations when they have sound corporate governance practices and value and promote membership and volunteering.[footnoteRef:2]  [2:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, p9. ] 

Sound corporate governance practices which prevent the concentration of control in the hands of a few individuals (such as having a limited renewable term for individuals holding positions on committees or the board) give communities confidence that their community broadcasting service is being managed appropriately and enable the community to have input into the decision making affecting their local service.[footnoteRef:3]  [3:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, p9.] 

Valuing membership is a further important way licensees encourage participation in their operations.[footnoteRef:4] Affording members the opportunity to have a say in decision-making (by way of seeking nomination to a licensees board) and keeping members informed about station matters indicate that a licensee values the input of its members.  [4:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, p9.] 

In assessing the Complaint, and to determine if the Licensee is failing to encourage participation in the operations of 4BAY, the ACMA has assessed:
1. Sound corporate governance practice.
· Specifically, whether the provisions in the License’s constitution, in regard to board member terms and board elections, restrict the ability of the licensee to encourage its members to participate on the board or have a significant impact on a members ability to nominate for a role on the board. 
2. Valuing membership. 
· How the Licensee encourages its members to nominate for a role on its board. 
· How the Licensee informs members about station matters.


1. Sound corporate governance practice
The Constitution – Board member terms and board elections 
As nominating for board membership is an important way for members to participate in the decision-making activities of a licensee’s service, constitutional provisions which govern the composition of the board impact the ability of the licensee to encourage community participation in its operations. 
The Constitution notes the following in respect of the board:
13. Membership of Board
1. The board of the association shall consist of:
a) No less than 9 board members, with executive comprising of 4 board members including the President, Vice President, Treasurer and Secretary and a general board comprising of no less than 5 non executive board members excluding announcers rep;
b) A representative from the presenters to act as an advocate for their interests shall be a member of the board of the association who is elected from nominations received from the presenters themselves at the annual general meeting. This position will be a non voting role;
c) An attempt will be made to ensure that a majority of members of the board of the association, apart from the presenters’ representative, are autonomous people who are representative of the community to which 4BAY broadcasts.
2. A member of the board, other than the secretary, must be a member of the association. 
3. At each annual general meeting of the association, the expiring term members of the board must retire from office, but are eligible, on nomination, for re-election.
4. All members of the board are entitled to vote at Board Meetings. 
5. That the term of office of board members is (2) years, with half board elections annually to keep continuity of the board. Four (4) board members to stand down at the 2020 AGM, then five (5) at the 2021 election then 4 at 2022 so on. The first four (4) to stand down at the 2020 AGM will be determined at the 2019 AGM by straw poll.  
The Licensee has noted that the Constitution was amended on 4 September 2019 to introduce sub-paragraph 13(5). The amendment results in board members being afforded two-year terms and half of the board being elected on a yearly basis at the Licensee’s annual general meeting (AGM). To ensure that only half of the board would be elected at AGMs going forward, in accordance with sub-paragraph 13(5), four members were afforded one-year terms at the 2019 AGM (this was determined by a straw poll). As noted in sub-paragraph 13(5) of the Constitution, the Licensee introduced sub-paragraph 13(5) in order to ‘keep continuity of the board.’ 
While it is common among community broadcasting licensees for the entirety of the board to be elected at each AGM (noting that an AGM is held on a yearly basis), the ACMA recognises that licensees may have valid reasons  for implementing board member terms that exceed one-year.  
The introduction of sub-paragraph 13(5) to the Constitution means that fewer board roles will be open for nomination to the Licensee’s members on a yearly basis, and can potentially result in only a maximum of half of the board being changed on a yearly basis. However, the ACMA is of the view that this amendment does not significantly impair the capacity of 4BAY to encourage members to participate in the operations of 4BAY. Sub-paragraph 14(1) of the Constitution still affords all members the opportunity to seek nomination to the board (permitting they are nominated by two members) at an AGM. Furthermore, provisions exist under the Constitution which afford a majority of the members the power to vote to remove board members. 
It is also worth noting that the Licensee has consulted its membership about the introduction of sub-paragraph 13(5) of the Constitution. The Licensee provided a copy of the minutes from its 2019 AGM, which indicates that the Licensee’s Secretary advised the membership about the introduction of two-year terms. The AGM minutes do not indicate that any comments were made by members in attendance at the AGM regarding the changes to the Constitution. 
However, the ACMA notes that the Licensee currently has no limits on how often a board member may seek re-election to the board. Sub-paragraph 13(3) of the constitution notes that board members who have resigned as a result of their term expiring, are eligible, on nomination, for re-election to the board. This approach is consistent with the Queensland Government’s model rules for incorporated associations (see sub-paragraph 18(3) of the model rules).
While it is common practice for members to be eligible for re-election to a board, the ACMA’s Participation Guidelines note that having a limited renewable term for individuals holding positions on committees or the board serves useful in preventing the concentration of control in the hands of a few individuals.[footnoteRef:5] The ACMA recommends that the Licensee consider adopting a provision in its constitution which introduces a limited renewal term for its board members. Such a provision could include an exception should there not be sufficient nominations of non-board members. [5:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, p9.] 

In summary, the ACMA is of the view that the Licensee’s amending of its Constitution to introduce sub-paragraph 13(5) does not significantly impair the capacity of the Licensee to encourage members to participate in the operations of 4BAY. 
2. Valuing membership
Membership – Promotion of board nominations
Participating on boards is an important way for members to have a say in the decision-making of a licensee’s operations. There are various ways in which a licensee can promote board nominations to its membership, including, but not limited to: broadcasting on-air announcements, emailing members, publishing information on the station website, and utilising social media accounts. Promoting board nominations to its members represents a licensee valuing the input of its members to the operations of the service provided by the licensee. 
The Submissions included a copy of an email dated 9 October 2020 that was sent to all of the Licensee’s members. The email advised members about the 2020 AGM and attached a board nomination form which noted the four board positions up for election. The email also noted where the nominations should be returned. 
The Licensee also provided copies of its ‘November / December 2020 Bay FM Newsletter’ and ‘Christmas 2020 Bay FM Newsletter’. The newsletters note that: board positions were opened at the 2020 AGM; no new nominations were received; four members with one-year terms (as determined at the 2019 AGM) re-nominated and were re-elected.  
The Licensee advised that its current board comprised of 9 members. Details of the board (board role and tenure) are noted below.
	Board role
	Tenure

	President
	Elected November 2018.
Re-elected for a two-year term on 9 December 2019. 

	Vice-President
	Elected November 2018.
Re-elected for a two-year term on 9 December 2019. 

	Secretary
	Elected November 2018.
Re-elected for a one-year term on 9 December 2019. 
Re-elected for a two-year term on 7 December 2020.

	Treasurer
	Elected November 2018.
Re-elected for a one-year term on 9 December 2019. 
Re-elected for a two-year term on 7 December 2020.

	Membership secretary
	Elected November 2018.
Re-elected for a one-year term on 9 December 2019.
Re-elected for a two-year term on 7 December 2020. 

	Board member 1
	Elected November 2018.
Re-elected for a two-year term on 9 December 2019. 

	Board member 2
	Elected November 2018.
Re-elected for a two-year term on 9 December 2019. 

	Board member 3 
	Elected November 2018.
Re-elected for a two-year term on 9 December 2019. 

	Board member 4
	Elected November 2018.
Re-elected for a one-year term on 9 December 2019. 
Re-elected for a two-year term on 7 December 2020.



While the current board have served consecutive terms since November 2018, this is permissible under sub-paragraph 13(3) of the Constitution, and not necessarily an indication that a licensee is failing to encourage its members to seek nominations to its board. 
The ACMA notes that at the 2019 AGM, in accordance with the constitution, the board was formally stood down, and the count for board nominations was conducted by non-board members of the Licensee. The results were announced before members at the AGM. It was noted that one board nominee was unsuccessful in their election to a role on the board. The 2019 AGM minutes note that four members of the newly elected board would hold one-year terms (to be determined by straw poll) in accordance with the new amendment to the Constitution. The 2020 AGM minutes indicate that no new board nominations were received, and that the standing members with expiring board terms were re-appointed to the board in accordance with the provisions of the constitution.
The ACMA is of the view that the Licensee has encouraged its members to seek nomination to its board by way of: emailing its members about nomination to the board; discussing the election of its board in the station newsletters; and electing its board before its members at the AGM in accordance with its constitution. These actions indicate that the Licensee values its membership. 
However, the ACMA suggests that the Licensee consider broadcasting on-air announcements and publishing information on the station website and social media accounts (e.g. the 4BAY Facebook page) about upcoming board nominations and how members can seek nomination to the board. 
Advising members about station matters
The Complaint suggested that the Licensee’s board is failing to advise members about station matters. The ACMA’s Participation Guidelines note that licensees should take active steps to be open and accessible to the community. In being open and accessible to the community in the licence area it serves, licensees welcome members to query how they may become involved in the operations of the service, as well as indicate that they are encouraging its community to participate in the operations of the service it provides.[footnoteRef:6] Advising members about station matters also gives confidence to members that the service is being appropriately managed.   [6:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, p9.] 

The board is the body responsible for informing members about station matters, noting that sub-paragraph 17(1) of the Constitution states that the board ‘has the general control and management of the administration of the affairs, property and funds of the association’. 
Minutes provided by 4BAY in the Submissions note that 52 members attended the 2019 AGM, and 49 members attend the 2020 AGM. The AGM minutes indicate that the board reported to and consulted members on a range of station matters at the AGM, including, but not limited to:
· The financial position of the Licensee (e.g. the Treasurer’s Report and appointment of station auditor).
· Amendments to the constitution (e.g. the introduction of two-year board terms and half-board elections). 
· Appointment of the board. 
· Programming at 4FRB (e.g. new programs that have commenced broadcasting, programs that have ceased broadcasting, announcers training). 
· Various operational matters (e.g. purchase of new broadcasting equipment, repairs and maintenance at the station, station events). 
Further evidence provided by the Licensee which would suggests that the board is informing members about station matters include the ‘November / December 2020 Bay FM Newsletter’ and ‘Christmas 2020 Bay FM Newsletter’. The newsletters address various matters, such as AGMs, election of the board, station award winners, station improvements, and station events. 
The Constitution also appears to include provisions which suggest that members are afforded the opportunity to have a say in board decision making. Sub-paragraph 13(2) of the Constitution notes that ‘a member of the board, other than the secretary, must be a member of the association’. A non-voting board role for a representative of station presenters  (sub-paragraph 13(1)(c) of the Constitution). 
The Licensee has noted that details regarding membership and feedback regarding 4BAY is sought at outside broadcasts and via on-air broadcasts.
Overall, the ACMA is of the view that the Licensee appears to be informing its members about station matters, indicating that the Licensee values its membership. 
However, the ACMA notes the following:
· The Licensee consider amending sub-paragraph 13(1)(c) of its Constitution to afford the presenter representative voting rights. 
· The Licensee’s application for renewal of its long-term community broadcasting licence was not mentioned in the 2020 AGM minutes. As this is an important aspect of the Licensee’s operations, the Licensee should consider advising its members about the licence renewal process. 
Conclusion
Based on the information available, the Licensee has generally sound corporate governance practices and values its membership. As a result, it takes adequate steps to encourage members of the community it serves to participate in the operations of the service.
The ACMA observes that:
· The Constitution is generally appropriate for community broadcasting purposes. 
· The Licensee is promoting board nominations to its members. 
· The Licensee is informing members about station matters. 
However, the Licensee could consider the following improvements to its compliance with the licence condition to encourage participation in operations:
· Adopting a provision in its Constitution which introduces a limited renewal term (subject to nominations) for its board members.
· Broadcasting on-air announcements and publishing information on the station website and social media accounts (e.g. the 4BAY Facebook page) about upcoming board nominations and information about how members can seek nomination to the board.
· The Licensee consider amending sub-paragraph 13(1)(c) of its Constitution to afford the presenter representative voting rights
· Advising its members about its applications for renewal of its long-term community broadcasting licence.
[bookmark: _Hlk82535754]Considering all these matters together, the Licensee is not in breach of sub-paragraph 9(2)(c)(i) of the BSA. 
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