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Investigation report no. BI-604
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	Licensee[service]
	Foxtel Cable Television Pty Ltd [FOX Footy]

	Finding
	Breach of clause 1 of Appendix A [betting advertising]

	Relevant
code 
	Subscription Broadcast Television Codes of Practice 2013 (the Code)

	Program [type]
	Easter Monday Footy: Geelong v Hawthorn AFL [live sports]

	Date of broadcast
	5 April 2021

	Date Finalised
	7 September 2021

	Type of service
	Subscription—television

	Attachments
	A – Licensee submission extracts
B – Relevant Code provisions 




Background
In May 2021, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into Easter Monday Footy: Geelong vs Hawthorn AFL (the Game).
The Game was broadcast live on FOX Footy Channel 504 by Foxtel Cable Television Pty Ltd (the Licensee) on the afternoon of 5 April 2021.
The ACMA received a letter from the Licensee advising that it had received a complaint that a betting advertisement was broadcast at approximately 4.33pm (AEST) during the half-time panel discussion of the Game. The Licensee advised the ACMA that it had investigated the complaint and found a betting advertisement had been broadcast contrary to the scheduling requirements set out in Appendix A to the Code.
The ACMA has investigated the Licensee’s compliance with clause 1 of Appendix A to the Code. Relevant extracts from Appendix A are at Attachment B.
Issue: Betting advertisements during a Live Sporting Event
Finding
The Licensee breached clause 1 of Appendix A to the Code. 
Reasons
The ACMA reviewed submissions from the Licensee (at Attachment A) and an excerpt of the broadcast provided by the Licensee, that included part of the half-time panel discussion between the commentators and one advertisement.
To assess compliance with Appendix A of the Code, the ACMA has asked the following questions:
· Was the Game a Live Sporting Event for the purposes of the Code? 
· Did advertisements shown during the Game fall within the definition of Betting Advertising? 
· [bookmark: _Hlk73620278]What were the relevant restrictions?
· Was Betting Advertising shown at prohibited times during a Live Sporting Event?
Was the Game a Live Sporting Event for the purposes of the Code?
The Licensee submitted that the Game was a live broadcast of the AFL fixture between Geelong and Hawthorn held at the Melbourne Cricket Ground. The ACMA considers that the Game was a Live Sporting Event for the purposes of the Code.
Did advertisements shown during the Game fall within the definition of Betting Advertising?
Clause 21 of Appendix A to the Code provides a definition of ‘betting advertising’ that includes:
…  a distinct promotional reference to:
a) a gambling or betting service; or
b) a gambling or betting organisation (including generic information about a gambling or betting organisation’s brand, business or services).
During the half-time break of the Game a panel of AFL commentators discussed the fixture. A commentator then said, ‘alright let’s get the latest odds’ and threw to a spokesperson from a company.  
A banner was momentarily shown displaying the company’s logo and an AFL logo with the words ‘Official Wagering Partner’. 
The spokesperson was identified as the company’s ‘Ambassador’ and a banner displayed : information promoting a betting product relating to AFL fixtures.
The spokesperson described the betting product with references that encouraged viewers to use it.
The company is a licensed online gambling organisation. It provides a service for the placing, making, receiving or acceptance of bets that is currently listed on the ACMA’s Register of Licensed Interactive Wagering Services. 
The purpose of the advertisement was to publicise the service and induce viewers to use it. 
The ACMA is therefore satisfied that the presentation by the company’s spokesperson comprised a distinct promotional reference to the gambling organisation and to one of its services and therefore was ‘Betting Advertising’ as defined in clause 21 of Appendix A to the Code. 
The commentator had referred to getting ‘the latest odds’ when introducing the company spokesperson. Under the Code, ‘Betting Odds’ are defined as ‘comparative, generally monetary, odds offered in respect of a game or event’. The spokesperson did not refer at any time to the relevant odds for the Game. 
Therefore, the ACMA is satisfied that, despite the commentator’s introduction, there was no reference to specific odds for the Game and the advertisement did not include information that falls within the definition of Betting Odds in clause 21 of Appendix A to the Code.
What were the relevant restrictions?
[bookmark: _Hlk73619584]Clause 1 and 3 of Appendix A to the Code prohibits the Licensee from broadcasting:
· Betting Advertising 
· a Promotion of Betting Odds 
during a Live Sporting Event between 5.00 am and 8.30 pm.
These prohibitions include the five minutes before the Scheduled Start of Play and the five minutes after the live-to-air coverage of Play.
Was Betting Advertising shown at prohibited times during a Live Sporting Event?
The complaint made to the Licensee indicated that the betting advertisement was broadcast at approximately 4.33 pm.
As outlined above, the Licensee submitted to the ACMA that the betting advertisement was broadcast during the half-time panel discussion of the Game.
The ACMA agrees with the Licensee and considers that Betting Advertising was broadcast during a Live Sporting Event between 5.00 am and 8.30 pm.
Accordingly, the ACMA’s finding is that the Licensee breached clause 1 of Appendix A to the Code.



Attachment A

Licensee submission extracts 
Extracts from Licensee submission to the ACMA dated 17 May 2021.
[…]
On 6 April 2021, Foxtel received a complaint that the complainant had viewed a betting advertisement during half-time of the live broadcast of the Geelong v Hawthorn AFL match on FOX Footy on 5 April 2021 at approximately 4.33pm (AEST). Upon receipt of this complaint, Foxtel immediately commenced an investigation.
Our investigations revealed that regrettably, a betting advertisement was broadcast during the half-time panel discussion of the live broadcast of the Geelong v Hawthorn AFL match, at the date and time indicated. Accordingly, the betting advertisement was not broadcast in accordance with the scheduling requirements set out in Appendix A to the ASTRA Codes.
[…]


Attachment B
Extracts from Appendix A to the ASTRA Broadcasting Codes 

Betting Advertising during a Live Sporting Event
(1) [bookmark: _Ref506463543]From 5:00am to 8:30pm, a Licensee must not broadcast Betting Advertising during a Live Sporting Event:
a) 	from 5 minutes before the Scheduled Start of Play, where live-to-air coverage of Play commences no earlier than the Scheduled Start of Play;
b) 	in all other cases, five minutes before the broadcast of the first Program that includes the Live Sporting Event,
until 5 minutes after the conclusion of live-to-air coverage of Play.
[…]
Promotions of Betting Odds during a Live Sporting Event
(3) [bookmark: _Ref507521409][bookmark: _Ref506463549]From 5:00am to 8.30pm, a Licensee must not broadcast a Promotion of Betting Odds during a Live Sporting Event:
a) from 5 minutes before the Scheduled Start of Play, where live-to-air coverage of Play commences no earlier than the Scheduled Start of Play;
b) in all other cases, five minutes before the broadcast of the first Program that includes the Live Sporting Event,
until 5 minutes after the conclusion of live-to-air coverage of Play.
[…]
Definitions and interpretation
(21) In this Appendix:
“Betting Advertising” includes any writing, still or moving pictures, signs, symbols or other visual images or any audible message(s) (or any combination of those things) that comprises a distinct promotional reference to:
a) a gambling or betting service; or
b) a gambling or betting organisation (including generic information about a gambling or betting organisation’s brand, business or services).
Betting Advertising does not include an advertisement or a reference:
c) relating to such things as Government lotteries, lotto, keno or contests;
d) relating to entertainment or dining facilities at places where betting or gambling take place, or a tourism commercial which incidentally depicts betting or gambling, provided in each case that the contents do not draw attention to betting or gambling in a manner calculated to directly promote their use;
e) that is Accidental; or
f) that is an Incidental Accompaniment.
“Betting Odds” means comparative, generally monetary, odds offered in respect of a game or event for a bet on the chance of any occurrence or outcome within that particular game or event, or the overall outcome of the game or event.  For the avoidance of doubt, Betting Odds includes comparative odds for horse, harness and greyhound racing. 
[…]
“Promotion of Betting Odds” means a distinct promotional reference that provides Betting Odds and includes any writing, still or moving pictures, signs, symbols or other visual images, or any audible message(s) (or any combination of those things).  A Promotion of Betting Odds includes superimposed text and graphics such as banner advertisements and sponsorship logos, spot commercials and paid, clearly identified sponsorship segments presented by person(s) but does not include a reference or material that is:
a) Accidental; or
b) An Incidental Accompaniment.
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