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	Licensee [Service]
	TCN Channel Nine Pty Ltd [Nine]

	Finding
	Breach of Clause 4.1.1 [disclosure of commercial arrangements]

	Relevant Code
	Commercial Television Industry Code of Practice 2015 (revised in 2018) 

	Program [type]
	Today [Factual Program]

	Date of broadcast
	14 October 2020

	Date finalised
	19 May 2021

	Type of Service
	Commercial—television

	Attachments
	A - extracts of the Licensee’s submissions to the ACMA 
B - relevant Code provisions 




Background
In February 2021, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a broadcast of Today (the program) on 14 October 2020.
The ACMA has investigated the Licensee’s compliance with clause 4.1.1 of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code), the relevant parts of which are set out below and at Attachment B.
Issue: Disclosure of Commercial Arrangements
Relevant Code provisions 
4.1.1	If a Factual Program endorses or features a third party’s products or services in accordance with a Commercial Arrangement, the Licensee must bring this to the attention of viewers in accordance with clause 4.1.3. 
[…]
4.1.3 A disclosure may be made in one or more of the following ways:
a) during the Factual Program; or 
b) in the closing credits of the Factual Program; or
c) in a billboard appearing directly before, during or after the Factual Program; or
d) on the official website of the Factual Program; or
e) any other way that adequately brings the arrangement to the attention of viewers.
Clause 8 Interpretation
Commercial Arrangement means an arrangement under which a Licensee, or a presenter employed by a Licensee, agrees with a third party to endorse or feature the third party’s products or services in a Factual Program in return for payment or other valuable consideration.
Factual Program means a Current Affairs Program, Infotainment Program or Documentary Program.
Finding
The ACMA finds that the Licensee breached clause 4.1.1 of the Code.
Reasons
In assessing compliance with clause 4.1.1, the ACMA considers the following questions:
· Was the program a Factual Program?
· Did the Licensee have a Commercial Arrangement with a third party to endorse or feature the third party’s products or services?
· Did the program endorse or feature a third party’s products or services in accordance with a Commercial Arrangement?
· Did the Licensee bring this to the attention of viewers in accordance with clause 4.1.3?
Was the program a Factual Program for the purposes of clause 4.1.1 of the Code?
The Licensee submitted:
… the Segment would fall within the scope of clause 4.1.1 of the Code.
A ‘Factual Program’ is defined at clause 8 of the Code and relevantly includes a ‘Current Affairs Program’ and an ‘Infotainment Program’ which are defined in the Code as follows: 
Current Affairs Program means a Program focusing on social, economic or political issues of current relevance to the community.
Infotainment Programs means a Program which has the sole or dominant purpose of presenting factual information in an entertaining way through one or more presenters.
The ACMA notes the 9Now website invites viewers to join the Today team ‘as they bring you the latest in news, current affairs, sports, politics, entertainment, fashion, health and lifestyle’.[footnoteRef:2] The program is co-hosted by a panel of presenters. [2:  https://www.9now.com.au/today viewed 25 February 2021.] 

The ACMA considers that the program was a Factual Program for the purposes of clause 4.1.1 of the Code as either a Current Affairs Program or an Infotainment Program.
Did the Licensee have a Commercial Arrangement with a third party to endorse or feature the third party’s products or services?
As outlined above, the Licensee submitted that ‘the Segment would fall within the scope of clause 4.1.1 of the Code’ which the ACMA understands to mean that the licensee considers that there was a relevant Commercial Arrangement, as defined in clause 8 of the Code, at the time of the relevant broadcast.
Based on that submission, the ACMA requested that the Licensee provide a copy of the agreement evidencing a Commercial Arrangement. In response, the Licensee provided a document describing how new chicken products from McDonald’s would be featured and endorsed on the program. The document was consistent with a Commercial Arrangement with McDonald’s being in place.
Therefore, the ACMA is satisfied that the Licensee had a Commercial Arrangement with McDonald’s to endorse or feature its products or services (the McDonald’s Commercial Arrangement).
Did the program endorse or feature a third party’s products or services in accordance with a Commercial Arrangement?
Did the program endorse or feature a third party’s products or services? 
The relevant segment was comprised of three parts, each featuring references to a McDonald’s product, the chicken parmigiana burger (the parmi).
In the first part, Allison Langdon, explained that she was feeling bad about how she had treated her co-hosts and said:
[Allison Langdon]: I’ve organised a little bit of a peace offering for you guys. Because I know the way to your heart. … Watch me win him back.
A large cardboard box was then brought onto the set and opened to reveal burgers and packets of fries from McDonald’s, that were then distributed to the four members of the panel. The following exchange occurred:
	[Allison Langdon]: It’s chicken parmi in a burger.
[Allison Langdon - pointing to the burger in front of Karl Stefanovic]: … That’s his apology.
[Karl Stefanovic – picking up a newspaper]:  I was reading about this today right. This is Macca’s new chicken menu. 
[Karl Stefanovic - to Allison Langdon]: You got. How did you do that? You organised that. I’m getting so emotional.
[Allison Langdon]: No. Well, I was worried that I was actually a tad too mean.
[Karl Stefanovic]: No. Not at all, now that you got a parmi for me. The best co-host ever.
Karl Stefanovic was seen eating the McDonald’s burger.
The second part of the segment was the weather report presented by Tim Davies, live and on location, with a small group of school children and their parents. Tim Davies was standing in front of a table with a tray showing burgers and packets of fries from McDonald’s.
[Tim Davies - removing a chicken nugget from a paper bag]: Ally, too good to have to oneself’. Look at this. I’ve got the new McDonald’s McChicken range here this morning.
[Tim Davies]: Do you guys want some chips with your chicken salt seasoning. You can do your McShaker fries for breakfast guys? 
[…]
[Tim Davies - handing a burger to one of the school children]: There’s a new chicken parmi burger.
Following presentation of the weather forecast:
[Tim Davies]: A big thanks to Macca’s for sharing their new chicken menu with us this morning. It’s nice to be included. I know you guys back there in the studio get it for breakfast all the time. Karl’s always on Uber making sure that everyone’s well fed there in the studio. This morning they have delivered nicely for me and all my new friends here in Hervey Bay.
In the third and closing part of the segment Karl Stefanovic was shown eating a burger and making the following remarks:
[Karl Stefanovic]: So I’ve got to tell you. This is the best burger I’ve ever had. That is a great burger. […] The parmi. Why not?
Based on the above information presented during the segment, the ACMA considers that the program endorsed and featured products available for sale at McDonald’s by showcasing the goods, associated comments, and consumption of those products by the presenters. 


Was the endorsement and featuring products from McDonald’s in accordance with a Commercial Arrangement?
As noted above, the licensee provided a document evidencing the McDonald’s Commercial Arrangement. This described how products from McDonald’s would be featured and endorsed on the program.
The ACMA considers, based on the information provided by the licensee, that the segment featured and endorsed products from McDonald’s in accordance with the McDonald’s Commercial Arrangement.
The Licensee submitted:
… the comments about the burger being ‘great’ were genuine, spontaneous and did not form part of any commercial agreement.
This submission referring to spontaneous comments refers to statements made during the third part of the segment described above. The ACMA does not accept the licensee’s submission. The comments constituted a positive endorsement of the products featured during the segment and were consistent with the document provided by the Licensee describing how products from McDonald’s would be featured and endorsed on the program. The ACMA notes that even if the final comments were spontaneous, that does not alter the fact, as the ACMA has found, that the segment endorsed or featured products from McDonald’s in accordance with the McDonald’s Commercial Arrangement. 
Did the Licensee bring this to the attention of viewers in accordance with clause 4.1.3?
In light of the findings that the program was a Factual Program that endorsed and featured a third party's products in circumstances where the Licensee had a relevant Commercial Arrangement, the licensee was required by clause 4.1.1 to bring the McDonald’s Commercial Arrangement to the attention of viewers in at least one of the ways set out in clause 4.1.3. 
Clause 4.1.3 permits the licensee to choose the way it makes this disclosure from one or more of the options provided: 
A disclosure may be made in one or more of the following ways:
a) during the Factual Program; or 
b) in the closing credits of the Factual Program; or
c) in a billboard appearing directly before, during or after the Factual Program; or
d) on the official website of the Factual Program; or
e) any other way that adequately brings the arrangement to the attention of viewers.
The Licensee submitted that the segment complied with the Code by including disclosures that would have satisfied subclauses 4.1.3(a) and 4.1.3(e), specifically both during the Factual Program and in another way that adequately brings the arrangement to the attention of viewers. 
Therefore, the ACMA has considered whether the McDonalds Commercial Arrangement was brought to the attention of viewers:
· during the Factual Program (4.1.3(a)); or 
· in any other way that adequately brought the arrangement to the attention of viewers (4.1.3(e)).
Did the Licensee make a disclosure about the Commercial Arrangement during the Factual Program?
The Licensee submitted that subclause 4.1.3(a) ‘does not expressly prescribe a particular standard of disclosure’. The Licensee stated that, while subclause 4.1.3(e) requires the disclosure to be ‘adequately’ made, subclause 4.1.3(a) has no such requirement and ‘simply requires the arrangement be brought to the attention of viewers’.
The Licensee submitted that the McDonald’s Commercial Arrangement was brought to the attention of viewers by the weather presenter who ‘informed viewers’ that the food had been provided by McDonald’s and ‘expressly acknowledged this arrangement’ with the following statements:
I’ve got the new McDonald’s McChicken range here this morning…
A big thanks to Macca’s for sharing their new chicken menu with us this morning… 
This morning they have delivered nicely for me and all my new friends in Hervey Bay…
The Licensee asserted that the word ‘they’ in the comment made by Tim Davies (‘they have delivered nicely for me’) was a reference to ‘Macca’s’. The ACMA agrees that, in this context, viewers would have understood the comment ‘they have delivered’ as conveying that McDonald’s had delivered the products shown during the weather report.  
Consequently, the Licensee submitted that the statements above constituted a disclosure about the Commercial Arrangement in accordance with subclause 4.1.3(a). The ACMA does not accept this submission.
The ACMA considers the Licensee’s submission about the distinction between subclauses 4.1.3(a) and 4.1.3(e) to be of no substance. A disclosure made in any of the ways in clause 4.1.3 (including a disclosure during a Factual Program) must bring to the attention of viewers the fact that the product endorsement or featuring was in accordance with a Commercial Arrangement. If it does not do so, the disclosure fails to achieve the stated requirements of 4.1.1 and is therefore not adequate. It follows that the inclusion of the word ‘adequately’ in clause 4.1.3(e) does not mean that there is a lesser standard of disclosure permissible if the disclosure is made in the ways contemplated by subclauses 4.1.3(a) - (d). A disclosure made in any of the ways permissible under 4.1.3 only satisfies clause 4.1.1 where it brings to the attention of viewers the relevant facts surrounding the product endorsement. 
In this context the ACMA does not consider that merely disclosing that McDonald’s provided the products featured in the program constitutes a required disclosure because it would not bring to the attention of the viewer that the endorsement or featuring of the products was done in accordance with a Commercial Arrangement. The ACMA accepts that some viewers of the program may have understood that the segment was promoting products from McDonald’s but merely disclosing the fact that the products were supplied by McDonald’s falls short of bringing to the viewer’s attention the specific facts required to be disclosed.
As the ACMA has stated in a recent investigation report (BI-559), the obligation to bring the Commercial Arrangement to the attention of viewers requires an overt act on the part of the Licensee to make openly known the relevant fact that a Commercial Arrangement exists, in accordance with which the program endorses or features products or services. The ACMA also stated:
In respect of a disclosure during the Factual Program (subclause 4.1.1(a)), the ACMA considers that more is required by the Code than merely presenting to the viewers promotional content that features and endorses a third party’s products or services and otherwise advertises the third party. Rather, if the Licensee seeks to rely on subclause 4.1.3(a) it must make an express disclosure of the Commercial Arrangement. It cannot rely upon what may or may not be transparent to some viewers, especially where the program contains a mix of editorial content, information and promotional material. [footnoteRef:3] [3:  ACMA Investigation report no BI-559 The Morning Show published 20 October 2020.] 

In this case, the ACMA considers that the comments by Tim Davies disclosed that the products were provided and delivered by McDonald’s, but did not disclose that the featuring of the products or their subsequent endorsements during the segment had been made in accordance with a Commercial Arrangement between the Licensee and McDonald’s. The ACMA also notes that Ms Langdon’s earlier comments suggesting she had arranged for the products to be provided to her colleagues had the potential to obscure for viewers the circumstances in which the products appeared on the program.
The ACMA also does not consider that any of the comments made during the other parts of the segment disclosed that the endorsement and featuring of products from McDonald’s were done made in accordance with a Commercial Arrangement between the Licensee and McDonald’s.
Did the Licensee make a disclosure about the Commercial Arrangement in any other way that adequately brought the arrangement to the attention of viewers?
The Licensee submitted that the ‘context of the segment as a whole’ was sufficient to disclose to viewers that the ‘inclusion of the new McDonald’s chicken menu’ was in accordance with a Commercial Arrangement, thereby satisfying subclause 4.1.3(e). 
The Licensee submitted that there were several contextual factors including: 
· that the ‘new’ menu range of products from McDonald’s was clearly showcased in promotional displays in the first and second parts of the segment; 
· the hosts made a number of references to the menu range being ‘new’; and 
· that the segment included express acknowledgments that the menu items were being showcased and had been provided to the program by McDonald’s. 
The latter included the comments by Tim Davies: 
… there’s a new chicken parmi burger … a big thanks to Maccas for sharing their new chicken menu with us this morning …
The licensee submitted these elements are ‘common and recognisable features indicating a commercial sponsorship’.
The ACMA accepts that the contextual information identified by the Licensee may have led some viewers to understand that the segment was a promotion for the new chicken range from McDonald’s. However, the ACMA considers that the requirement in clause 4.1.1 to make a disclosure places an obligation on the Licensee to bring the Commercial Arrangement to the attention of viewers. That requires more than relying on viewers to attempt to distinguish promotional content from surrounding information and editorial content.  
In the recent investigation report (BI-559), referred to above, the ACMA stated:
Subclause 4.1.3(e) of the Code requires a disclosure that adequately brings the Commercial Arrangement to the attention of viewers. The ACMA considers that the word ‘adequately’ imposes a threshold that requires the disclosure to be made clearly and effectively to the viewer. It is not sufficient for the segment to have suggested the existence of a Commercial Arrangement without expressly disclosing the arrangement to viewers. Viewers should not be left in the position of having to make guesses about the presence or absence of a Commercial Arrangement of this kind. 
The ACMA considers that the contextual information identified by the Licensee, including the overt showcasing of products from McDonald’s and the thanks expressed to McDonald’s, did not reach the threshold of an adequate disclosure required by subclause 4.1.3 (e). This is because the contextual references did not make openly known the relevant fact that the endorsements during the segment, along with the featuring of the products from McDonald’s, were made in accordance with a Commercial Arrangement with McDonald’s.
The purpose of subclause 4.1.3(e) is to enable a licensee to make a full disclosure of a Commercial Arrangement in a place other than those listed in 4.1.3(a) to (d), but only so long as that placement will adequately bring the arrangement to the attention of the viewers of the particular Factual Program.
The ACMA’s finds that the disclosure required by clause 4.1.1 was not made in accordance with either of subclauses 4.1.3(a) or (e) of the Code.
Accordingly, it is the ACMA’s finding that the Licensee breached clause 4.1.1 of the Code.




Attachment A
Extracts of submission by the Licensee dated 5 March 2021.
[…]
4. 	The references to timecodes in these submissions refer to the version of the Segment 	sent to the ACMA on 29 October 2020. 
5.	Clause 4.1.1 of the Code provides that:
If a Factual Program endorses or features a third party’s products or services in accordance with a Commercial Arrangement, the Licensee must bring this to the attention of viewers in accordance with clause 4.1.3.
6.	As indicated in our email of 10 December 2020, Nine confirms that the Segment would fall within the scope of clause 4.1.1.
[…]
8.	Nine submits the arrangement with McDonalds was brought to the attention of viewers during the Factual Program in accordance with clause 4.1.3(a).  Nine notes the weather presenter informed viewers that new chicken menu range had been provided to the program by McDonalds.  The weather presenter also expressly acknowledged this arrangement by thanking McDonalds for providing its new menu range to the program.  Nine draws the ACMA’s attention to the following excerpts from the Segment:

a)	“I’ve got the new McDonalds McChicken range here this morning” (02:00);
b)	“a big thanks to Maccas for sharing their new chicken menu with us this morning” (02:45); and
c)	“this morning they [Macca’s] have delivered nicely for me and all my new friends in Hervey Bay” (02:58).

9.	Nine notes that clause 4.1.3(a) does not expressly prescribe a particular standard of disclosure, whereas clause 4.1.3(e) does mandate the level of disclosure required if one seeks to rely on that sub-paragraph.   Accordingly, Nine submits the express acknowledgments in the preceding paragraph would constitute a commercial disclosure for the purposes of clause 4.1.3(a), which simply requires the arrangement be brought to the attention of viewers.

10.	Further, or in the alternative, Nine submits the context of the Segment as a whole was such that it disclosed to viewers of the program that the inclusion of the new McDonalds chicken menu was pursuant to sponsored arrangement, thereby satisfying clause 4.1.3(e).  Nine would draw the ACMA’s attention to the following aspects of the Segment:
a) the items in the new menu range were arranged in a promotional display 			such that it was clearly showcasing the product – for example the golden box 		presented at 01:10 and the display of menu items on the tray at 02:00; 
b) there were a number of references to the menu range being ‘new’ – “this is 		Macca’s new chicken menu” (01:31), “I’ve got the new McDonalds 			McChicken range here this morning” (02:00), “there’s a new chicken parmi 		burger” (02:18), and “a big thanks to Maccas for sharing their new chicken 		menu with us this morning” (02:45) (our emphasis); and 
c) there were express acknowledgements that the menu items were being 			showcased and that they had been provided to the program by McDonalds – 		see the excepts identified above at paragraph 8 of these submissions. 

11.	Having regard to these elements, many of which are common and recognisable features indicating a commercial sponsorship, Nine submits the Segment adequately brought the sponsorship arrangement with McDonalds to the attention of viewers.

12.	Nine also notes that the reactions of the male co-host when consuming the menu items were genuine and spontaneous.  They did not form part of any commercial arrangement which in any event, was disclosed to the audience for the multiple reasons articulated above.
Conclusion 
13.	Nine maintains the Segment complied the disclosure requirements of clause 4.1.1 by including disclosures which would satisfy clauses 4.1.3(a) and 4.1.3(e). Accordingly, Nine submits there has been no contravention of any Code provisions in this instance. 


Attachment B
Relevant Code Provisions
4 [bookmark: _Toc393962863][bookmark: _Toc400011081][bookmark: _Toc401833427][bookmark: _Toc404260685][bookmark: _Toc425326624][bookmark: _Toc508891411]Disclosure of Commercial Arrangements

4.1.1 If a Factual Program endorses or features a third party’s products or services in accordance with a Commercial Arrangement, the Licensee must bring this to the attention of viewers in accordance with clause 4.1.3.
Note:	Subclause 3.4.1(a) requires news Programs to be presented fairly and impartially. 
Note: 	For the avoidance of doubt, a disclosure under clause 4.1.1 is not required for the provision of products and services at no charge, including for the purposes of review.
[…]
4.1.3 [bookmark: _Ref402791263][bookmark: _Hlk45716464]A disclosure may be made in one or more of the following ways:
a) during the Factual Program; or 
b) in the closing credits of the Factual Program; or
c) in a billboard appearing directly before, during or after the Factual Program; or
d) on the official website of the Factual Program; or
e) any other way that adequately brings the arrangement to the attention of viewers.
[…]
8 [bookmark: _Toc393359055][bookmark: _Toc393962894][bookmark: _Toc400011112][bookmark: _Toc401833453][bookmark: _Ref402793203][bookmark: _Toc425326646][bookmark: _Toc404260704][bookmark: _Toc508891431]Interpretation
In this Code, unless the contrary intention appears, the following words have the meaning set out below:
[…]
Commercial Arrangement means an arrangement under which a Licensee, or a presenter employed by a Licensee, agrees with a third party to endorse or feature the third party’s products or services in a Factual Program in return for payment or other valuable consideration.
[…]
Factual Program means a Current Affairs Program, Infotainment Program or Documentary Program.
[…]
Infotainment Program means a Program which has the sole or dominant purpose of presenting factual information in an entertaining way through one or more presenters.  
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