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Investigation report no. BI-585
	[bookmark: ColumnTitle]Summary
	

	Licensee [service]
	[bookmark: _Hlk67480414]Swan Television & Radio Broadcasters Pty Ltd [Nine]

	Finding
	Breach of subclause 4(2) [identification of certain political matter]
[bookmark: _Hlk67321385]Breach of paragraph 7(1)(j) [comply with subclause 4(2)]

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992

	Broadcasting matter
	WA Labor advertisement 

	Date of broadcast
	[bookmark: _Hlk67480499]21 February 2021

	Date finalised
	13 May 2021

	Type of service
	Commercial – Television

	Attachments
	A - extract of the complaint to the ACMA
B - extracts of the licensee’s submissions to the ACMA 
[bookmark: _Hlk67479987]C - extracts of relevant legislation and the ACMA’s assessment process




Background
[bookmark: _Hlk14263277][bookmark: _Hlk67479502]In February 2021, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a broadcast of a West Australian (WA) Labor Party advertisement that referred to a candidate contesting the WA state election (the advertisement).
The advertisement was broadcast in the lead up to the WA state election on Nine by the commercial television broadcasting licensee Swan Television & Radio Broadcasters Pty Ltd on 21 February 2021 at 7:49 pm.
The advertisement was 16 seconds in duration and included several images of the candidate with accompanying voiceovers and written text and statements about their leadership potential.
The ACMA received a complaint alleging the spoken portion of the ‘required particulars’ at the conclusion of the advertisement was delivered at such a fast speed as to render them ‘totally incomprehensible’.
The ACMA investigated the licensee’s compliance with subclause 4(2) and paragraph 7(1)(j) of Schedule 2 to the BSA.
Subclause 4(2) requires that, when a broadcaster, such as the licensee, broadcasts political matter at the request of another person, it must ensure that the ‘required particulars’ in relation to the matter are announced in accordance with any requirements determined under subsection 321D(7) of the Commonwealth Electoral Act 1918 (the Electoral Act). Paragraph 7(1)(j) of the BSA makes it a condition of all commercial television broadcasting licences that licensees comply with subclause 4(2).
Issue: Identification of political matter
Finding
[bookmark: _Hlk14263300][bookmark: _Hlk67397042]The ACMA finds that the licensee breached subclause 4(2) and also, as a consequence, breached paragraph 7(1)(j) of Schedule 2 to the BSA with respect to the broadcast of the advertisement. 
Reasons
In assessing compliance with subclause 4(2) of Schedule 2 to the BSA, the ACMA asks: 
· Was the advertisement ‘political matter’?
· If so, was the political matter broadcast at the request of another person?
· [bookmark: _Hlk5371510][bookmark: _Hlk67326342]If so, did the broadcaster ensure that the required particulars were announced in accordance with the requirements specified in subclause 4(2) of Schedule 2 to the BSA? 
Extracts of relevant legislation are set out in Attachment C.
Was the broadcast ‘political matter’?
As stated, the advertisement was broadcast in the lead up to the WA state election, featured a candidate contesting the election and included several statements about their ability to lead.
The advertisement was ‘political matter’.
The ACMA considers that the audience would have understood from the tone of the speaker, visual elements, meaning conveyed and the context of the advertisement that it was an election advertisement trying to dissuade the viewer from voting for a Liberal party candidate in the election. Content that seeks to influence voters in an election is political in nature. 
In its submission to the ACMA, the licensee agreed that the advertisement was political matter. 
If so, was the political matter broadcast at the request of another person? 
The licensee advised that the advertisement was broadcast at the request of ‘the WA Labor Party’.
Therefore, the political matter was broadcast at the request of another person.
If so, did the broadcaster ensure that the required particulars were announced in accordance with the requirements specified in subclause 4(2) of Schedule 2 to the BSA? 
Content of the required particulars
Under the BSA, the content of the required particulars is determined by the nature of the entity that authorised the broadcast of the political matter and its content.
The ACMA is satisfied, on the evidence supplied by the licensee, that the broadcasts were authorised by a ‘disclosure entity’ that was not a natural person – in this case, a registered political party. 
As specified under ‘Item 1’ of the table in subclause 1(2) of Schedule 2 to the BSA, the required particulars for a ‘disclosure entity’ are:
(a) the name of the entity (as included in the most recent return given in relation to the entity under Part XX of the Commonwealth Electoral Act 1918, if a return has been given in relation to the entity under that Part)
(b) the relevant town or city of the entity
(c) the name of the natural person responsible for giving effect to the authorisation.
The licensee submitted to the ACMA that the particulars included in the broadcast were: 
· written text: “Authorised by [name of person]. Australian Labor Party (Western Australia Branch). Level 1, 22 Eastbrook Terrace, East Perth 6004 Perth”; and 
· spoken statement: “Authorised by [name of person]. Australian Labor Party Western Australia Branch Perth”. 
Having confirmed the relevant name of the entity on the relevant register published by the Australian Electoral Commission (AEC)[footnoteRef:1], the ACMA accepts that the content of the written text and the script for the spoken statement, as reported by the licensee, contained the correct information specified under the BSA for the required particulars. [1:  See https://transparency.aec.gov.au/AnnualPoliticalParty, accessed 24 March 2021.] 

Announcement of the required particulars
The complaint was that the ‘verbal portion’ of the required particulars was ‘nothing less than a joke spoken at a ridiculous speed and totally incomprehensible’.
Under subclause 4(2) of Schedule 2 to the BSA, the broadcaster must ensure the required particulars are ‘announced’ in accordance with any requirements determined under subsection 321D(7) of the Electoral Act.
A relevant determination made under 321D(7) of the Electoral Act is the Commonwealth Electoral (Authorisation of Voter Communication) Determination 2018 (the Determination). Item 2 of the Table in section 10 of the Determination specifies that, if the required particulars are broadcast by television, they must be announced and shown at the end of the communication in the language used for the rest of the communication. The ACMA considers that the general purpose of these requirements is to promote informed voting at elections by ensuring accountability and transparency of political matter in advertisements. Ensuring that required particulars are announced and shown in a television broadcast gives audience members details about the origin of the political matter in an advertisement so that they can scrutinise the material, contact the disclosure entity to speak, or complain, to the party/candidate, or complain to the AEC.  
The licensee submitted that the political matter complied with the required particulars, noting: 
…that the legislative framework mandates the content of the particulars which need to be included in such advertisements. Nine is not aware of any provisions which specify the speed at which the tag must be spoken. The requirement under section 10 of the Determination is that the tag must be in the same language as the rest of the communication. Nine confirms that both the content of the Broadcast and the tag were both in the same language - namely English.
The ACMA does not accept the inference of this submission, which is that, in the absence of any explicit provision, licensees may broadcast the spoken component of the announcement at any speed they wish, even if it is so fast that is incomprehensible to the audience. 
As there is no definition provided for ‘announced’ in either the BSA, the Electoral Act or associated legislation, the ACMA relies upon the natural, ordinary meaning of the word that is appropriate to the legislative context and best achieves the relevant legislative purpose or object.
Relevantly, the Macquarie Dictionary defines ‘announce’ as to ‘1. make known publicly; give notice of’, ‘2. to state the approach or presence of’, and ‘3. to make known to the mind or senses’.[footnoteRef:2]  [2:  https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=announce, accessed 22 March 2021.] 

The ACMA considers that the crucial elements of this definition, which promote the purpose of the requirements, is that the details of the required particulars are made known publicly and to the mind or senses. That is, the spoken component of the announcement must be capable of being understood by the audience. 
Otherwise, the audience would not be in a position to judge the origin of the advertisement, which would defeat the purpose of subclause 4(2) of Schedule 2 to the BSA and the Determination. The importance of the required particulars in political matter being readily accessible and understood by audiences with diverse needs (including the vision impaired) is highlighted by the AEC, which states: 
The requirement for particulars to be both announced and shown where communication is a broadcast enables access for vision and hearing-impaired voters. The requirement for particulars to be in the same language of the communications ensures that members of the target audience for the communication can understand the authorisation information.[footnoteRef:3] [3:  https://www.aec.gov.au/About_AEC/Publications/Backgrounders/authorisation.htm, accessed 22 March 2021.] 

The ACMA assessed the copy of the advertisement provided by the licensee and found that, while the required particulars were correct and present in the written form prepared for broadcast, the speed at which they were spoken was so rapid as to render the information unintelligible. 
In a television broadcast format, this would have had the effect of making it very difficult, if not impossible, for all audience members, but especially those viewers with a vision impairment, or a person who was listening to the broadcast without viewing the screen, to have understood who had authorised the advertisement. 
The licensee further submitted that it secured approval of the advertisement from an external party:
Nine is informed that in providing their approval of the Broadcast, ClearAds did in fact consider the speed of the required particulars at the close of the Broadcast. Their view was that the speed of the required particulars in the Broadcast was consistent with their general recommendations. 
The ACMA notes that ClearAds provides commercial television licensees with classification services with regard to advertising content and that the licensee, in this instance, relied on the advice provided by ClearAds that the advertisement was suitable for broadcast.
However, reliance by licensees on third party services does not relieve licensees of their obligation to comply with their licence conditions. It therefore remained a responsibility of the licensee to ensure that it complied with the requirements of the BSA with respect to broadcasting the ‘required particulars’. 
The ACMA considers that the required particulars were not spoken in a manner that made them intelligible to the audience, and this should have been evident to the licensee. As the ‘required particulars’ were unintelligible, they were not ‘announced’ in the television broadcast as that term must be understood in the context, and for the purposes, of subclause 4(2) of Schedule 2 to the BSA and section 10 of the Determination.
Therefore, the licensee did not ensure that the required particulars were announced in accordance with the requirements specified in subclause 4(2) of Schedule 2 to the BSA.
Accordingly, the ACMA finds that the licensee breached subclause 4(2) of Schedule 2 to the BSA and also, as a consequence, breached paragraph 7(1)(j) of Schedule 2 to the BSA with respect to the broadcast of the advertisement.


Attachment A
Complaint 
Complaint to the ACMA 
There is an advertisement broadcast on TV promoting the WA Labour Party where, as per the rules of "required details" there is a summary in print of who and what is providing the advertisement which includes the verbal announcement of the same. 
The verbal portion is nothing less than a joke spoken at a ridiculous speed and totally incomprehensible. It should be withdrawn and delivered in a manner that meets the purpose of the rule. 


Attachment B
Licensee’s submissions
[bookmark: _Hlk67060788]Licensee submission to the ACMA dated 16 March 2021
Introduction 
1. On 21 February 2012 at approximately 7:49pm, Nine broadcast an advertisement for WA Labor which referred to [name of candidate] (the Broadcast). The ACMA has indicated it is investigating the Broadcast’s compliance with sub-clause 4(2) and paragraph 7(1)(j) of Schedule 2 to the BSA. 
2. Specifically, the ACMA has indicated it received a complaint that the Broadcast ‘gave the required particulars at a speed that they could not be understood’. If any other elements of the Broadcast are being investigated, Nine would request the ACMA [to provide further] particulars [of] the elements which are being investigated and Nine be given an opportunity to provide submissions with respect to same. 
Legislative Framework 
3. Paragraph 7(1)(j) of Schedule 2 to the BSA stipulates that commercial television broadcasting licenses are subject to the condition that Licensees comply with the requirements of, inter alia, clause 4 of Schedule 2 to the BSA. 
4. Subclause 4(2) of Schedule 2 to the BSA deals with the identification of certain political matter and mandates the inclusion of ‘required particulars’. It provides: 
If a broadcaster broadcasts political matter at the request of another person, the broadcaster must ensure that the required particulars in relation to the matter are announced in accordance with any requirements determined under subsection 321D(7) of the Commonwealth Electoral Act 1918 for the purposes of this subclause. 
5. Subsection 321D(7) of the Commonwealth Electoral Act 1918 (Cth) (the CEA) states, inter alia, that the Electoral Commissioner may, by legislative instrument, determine requirements or particulars for the purposes of paragraph 1(2)(b) and subclause 4(2) of Schedule 2 to the BSA. 
6. Relevantly, section 10 of the Commonwealth Electoral (Authorisation of Voter Communication) Determination 2018 (Cth) (the Determination) sets out requirements for notifying particulars for the purposes of subclause 4(2) of Schedule 2 to the BSA – namely that: if the communication is broadcast by television, the particulars must ‘be announced and shown at the end of the communication in the language used for the rest of the communication’. 
7. Subclause 1(2) of Schedule 2 to the BSA also defines ‘required particulars’. It sets out four scenarios and the corresponding particulars that are required. The scenarios are distinguished on the basis of whether the authorisation for the broadcast of political matter is made by a ‘disclosure entity’, and also whether the authorisation is made by an entity or a natural person. 
8. Under subclause 1(1) of Schedule 2 to the BSA, ‘disclosure entity’ is given the same definition as section 321B of the CEA which for current purposes includes a ‘registered political party’. 


Compliance 
9. Nine accepts that the Broadcast did contain ‘political matter’ and therefore it would be required to comply with the requirements of subclause 4(2) of Schedule 2 to the BSA. 

10. In the case of television advertisements for political parties, the required particulars are commonly announced at the end of the advertisement in what is colloquially known as a ‘tag’. This is consistent with the requirements under section 10 of the Determination. 

11. Nine notes that as a registered political party, the WA branch of the Australian Labor Party would fall within the definition of ‘disclosure entity’ under the CEA and as it was the entity that authorised the Broadcast, the relevant ‘required particulars’ under subclause 1(2) of Schedule 2 to the BSA would be: 
a) the name of the entity; 
b) the relevant town or city of the entity; and 
c) the name of the natural person responsible for giving effect to the authorisation. 
[bookmark: _Hlk67061961]12. The particulars included in the tag for the Broadcast were: 
a) written text: “Authorised by [name of person]. Australian Labor Party (Western Australia Branch). Level 1, 22 Eastbrook Terrace, East Perth 6004 Perth”; and 
b) spoken statement: “Authorised by [name of person]. Australian Labor Party Western Australia Branch Perth”. 
[bookmark: _Hlk67309509]13. Nine submits the above particulars complied with the required particulars under subclause 4(2) of Schedule 2 to the BSA. 

14. Nine notes that the legislative framework mandates the content of the particulars which need to be included in such advertisements. Nine is not aware of any provisions which specify the speed at which the tag must be spoken. The requirement under section 10 of the Determination is that the tag must be in the same language as the rest of the communication. Nine confirms that both the content of the Broadcast and the tag were both in the same language - namely English. 

Conclusion 
15. In light of the submissions above, Nine submits that the Broadcast did not breach any requirements of the BSA as it contained the relevant required particulars in its tag. 

Licensee submission to the ACMA dated 17 March 2021
Further to Nine’s submissions provided to the ACMA yesterday, Nine also confirms the relevant advertisement was approved with a CAD number […].
Licensee submission to the ACMA dated 21 April 2021:
On the issue of the ACMA’s preliminary findings, Nine would respectfully make the following submissions:
1. As previously advised, the Broadcast had been approved by ClearAds (CAD number: […]).  Nine notes that the ACMA’s preliminary findings do not appear to engage with this issue.  Nine would submit that this ClearAds approval is a highly relevant and indeed a potentially determinative factor in this investigation.  

1. Nine is informed that in providing their approval of the Broadcast, ClearAds did in fact consider the speed of the required particulars at the close of the Broadcast.  Their view was that the speed of the required particulars in the Broadcast was consistent with their general recommendations.  Please see attached correspondence [not included in this report] from ClearAds on this issue.  We would respectfully draw the ACMA’s attention to the following extracts from ClearAds’ correspondence:

1. ‘The speed and audibility of the ‘required particulars’ is one of the factors that we take into consideration when assigning a CAD number for advertisements that contain political or election matter as it is not uncommon for the ‘required particulars’ to be faster than the body of the advertisement.’;

1. ‘As you may be aware, the Broadcasting Services Act 1992 (Cth) and the Electoral Act 1907 (WA) do not stipulate any specific requirements or guidelines as to the speed of the ‘required particulars’. There are also no guidelines provided by the ACMA or any other regulatory body on this specific issue. The legislation is silent on the technical specifications as to the audibility of the soundtrack for ‘required particulars’;

1. ‘The ClearAds review of political and election television advertisements includes adhering to internal guidelines and recommendations that take into consideration whether there is sufficient time for the ‘required particulars’ to be understood and audible. For example, we recommend a 2 second minimum for 10 words or less and in this particular instance the authorisation tag appears for over 2 seconds and meets our general recommendations.’; and

1. ‘We also consider other factors such as whether the ‘required particulars’ are clearly separated from the body of the advertisement, ensuring that no visuals or sounds from the main body of the advertisement bleeds into the ‘required particulars’ and further that there are no other texts, sounds or graphics on screen that overlap or distract from the ‘required particulars’. We also look at the size of the text, it’s contrast from the background as well as overall legibility and clarity and in this particular instance all these requirements were met’.

1. As the Broadcast had received approval from ClearAds, Nine had no reason to believe or suspect that the Broadcast was not compliant with the relevant requirements of the BSA.  Indeed, the very process of ClearAds approval demonstrates that the Broadcast was considered comply with their internal guidelines on the speed of required particulars such that they were deemed to be capable of being ‘understood and audible’. Nine therefore relied on this approval. 

1. Having regard to the above, Nine would respectfully request that the ACMA reconsider its preliminary finding in this investigation. 

1. In the event the ACMA is not minded to depart from its preliminary finding, Nine would submit that the recording of a breach finding against it would not be appropriate in the circumstances.  The facts of this case demonstrate that notwithstanding the absence of any specific requirements, technical specifications or guidelines about the speed of the required particulars, efforts were made to ensure the Broadcast was compliant with the relevant obligations under the BSA – namely the approval of the content obtained from ClearAds.
[…]


Attachment C
Relevant legislation and the ACMA’s assessment process
Broadcasting Services Act 1992
Part 1—Preliminary
Schedule 2—Standard conditions
Part 1—Interpretation
1 Definitions
(1) In this Schedule
[…]
disclosure entity has the meaning given by:
                     (a)  section 321B of the Commonwealth Electoral Act 1918; or
                     (b)  paragraph (e) of the definition of disclosure entity in section 110A of the Referendum (Machinery Provisions) Act 1984.
[…]
person includes a political party, a corporation and any other association (whether incorporated or unincorporated).
political matter means any political matter, including the policy launch of a political party.
[…]
(2) The required particulars are:
(a) the particulars set out in the following table; and 
(b) any other particulars determined under subsection 321D(7) of the Commonwealth Electoral Act 1918 for the purposes of this paragraph. 
	Required particulars 

	Item 
	If ... 
	the required particulars are the following ... 

	1 
	the broadcast is authorised by a disclosure entity that is not a natural person 
	(a) the name of the entity (as included in the most recent return given in relation to the entity under Part XX of the Commonwealth Electoral Act 1918, if a return has been given in relation to the entity under that Part); 
(b) the relevant town or city of the entity; 
(c) the name of the natural person responsible for giving effect to the authorisation 

	2 
	the broadcast is authorised by a disclosure entity who is a natural person 
	(a) the name of the person; 
(b) the town or city in which the person lives 

	3 
	the broadcast is authorised by an entity that is not a disclosure entity or a natural person 
	(a) the name of the entity; 
(b) the relevant town or city of the entity 

	4 
	the broadcast is authorised by a natural person who is not a disclosure entity 
	(a) the name of the person; 
(b) the town or city in which the person lives 


	
Part 2—Special conditions
4   Identification of certain political matter
[…]
Announcing required particulars
(2)	If a broadcaster broadcasts political matter at the request of another person, the broadcaster must ensure that the required particulars in relation to the matter are announced in accordance with any requirements determined under subsection 321D(7) of the Commonwealth Electoral Act 1918 for the purposes of this subclause.
Note:     A broadcaster is taken to have ensured that required particulars are announced in certain circumstances (see subclause (5)).
[…]
Particulars taken to be announced 
(5)  	A broadcaster that broadcasts political matter is taken to have ensured that required particulars are announced if:
	(a)  particulars were announced in relation to the matter for the purposes of this Act; and
	(b)  those particulars purported to be particulars referred to in item 3 or 4 of the table in subclause 1(2); and 
	(c)  as a result of steps taken by the broadcaster, it was reasonable for the broadcaster to rely on the particulars that were provided for the purposes of this Act. 
Note:    An example of steps that may be taken by the broadcaster include: 
(a)    notifying a person wanting to broadcast political matter that the name of the person required to be announced as having authorised the broadcast depends on whether the person is a disclosure entity; and 
(b)    seeking a verification from that person that the person is or is not a disclosure entity. 
7	Conditions of commercial television broadcasting licenses 
(1) Each commercial television broadcasting licence is subject to the following conditions: 
[…] 
(j) the licensee will comply with the requirements of clauses 3, 3A, 4, 5 and 6; 
[bookmark: _Hlk67316160]Commonwealth Electoral Act 1918 
Part XXA—Authorisation of electoral matter
Division 1—Preliminary
321B Definitions
disclosure entity: a person or entity is a disclosure entity at a particular time if the person or entity is any of the following at that time:
(a) a registered political party;
[…]
Division 2—Authorisation of certain electoral matter
321D Authorisation of certain electoral matter
[…]
Legislative instrument 
[bookmark: _Hlk67316845](7)  The Electoral Commissioner may, by legislative instrument, determine: 
[…]
             	(b)  requirements or particulars for the purposes of any one or more of the following: 
[…]
[bookmark: _Hlk67316932](iv)  paragraph 1(2)(b) and subclause 4(2) of Schedule 2 to the Broadcasting Services Act 1992;
[bookmark: _Hlk67317757]Commonwealth Electoral (Authorisation of Voter Communication) Determination 2018
Part 1—Preliminary
3 Authority
This instrument is made under subsection 321D(7) of the Commonwealth Electoral Act 1918.
[…]
Part 3—Requirements and particulars
[…]
10 Broadcasting Acts
The following table sets out requirements for notifying particulars for the purposes of the following provisions:
     [...] 
            	(b)  subclause 4(2) of Schedule 2 to the Broadcasting Services Act 1992;
            	[...]
	 Requirements for notifying particulars—broadcasting Acts

	Item
	If the communication is... 
	the particulars must …

	1
	a broadcast by radio
	be announced at the end of the communication in the language used for the rest of the communication.

	2
	a broadcast by television
	[bookmark: _Hlk67314871]be announced and shown at the end of the communication in the language used for the rest of the communication.
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