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Investigation report no. BI-579
	[bookmark: ColumnTitle]Summary
	

	Licensee [station]
	Channel Seven Adelaide Pty Ltd [Seven]

	Finding
	Breach of clause 3.3.1 [accuracy and fairness]

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised 2018) 

	Program [type]
	Sunrise [Current Affairs]

	Date of broadcast
	18 September 2020

	Date finalised
	13 April 2021

	Type of service
	Commercial — television

	Attachments
	A – transcript of the report
B – extracts from the complaint to the licensee and the ACMA
C – extracts from the Licensee’s response to the complainant and submissions to the ACMA
[bookmark: _Hlk64904552]D – relevant Code provision and the ACMA’s approach to assessing content




Background
In January 2021, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a segment on Sunrise (the Program).
The Program is a Current Affairs program for the purposes of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code). It contains a mix of news, current affairs, entertainment, and lifestyle stories of current relevance to the community.
The Program broadcast on Seven by Channel Seven Adelaide Pty Ltd (the licensee) on 18 September 2020 included a news report (the Report) about a motorcycle accident that was broadcast around 8.07 am.
The ACMA received a complaint alleging the Report was not presented accurately because the news presenter said that the motorcycle rider ‘deliberately’ rode off a footpath and knocked a girl to the ground. The complaint was that the use of the word ‘deliberate’ was inaccurate as the statement imputed the intent of the rider, which the presenter could not have known.
Issue 1:  Accuracy and fairness
Relevant Code provision 
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
An interpretation clause is also applied:
[bookmark: _Hlk53408475]3.1.2 	Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a) the facts known, or reasonably ascertainable, at that time;
b) the context of the segment (or Program promotion) in its entirety; and
c) the time pressures associated with the preparation and broadcast of such programming.
Finding
The ACMA’s finding is that the licensee breached clause 3.3.1 of the Code.
Reasons
To assess compliance, the ACMA has addressed the following questions:
· What did the material convey to the ordinary reasonable viewer? 
· Was the material factual in character? 
· If so, did it convey a material fact or facts in the context of the relevant report?
· If so, was the factual material accurate?
The considerations the ACMA uses in assessing whether or not broadcast material is factual are set out at Attachment D.
The complainant submitted: 
They claim he [the motorcycle rider] did this intentionally. Then go on to say that he is yet to be apprehended. I strongly question how they know intent. I see no possible way for the network to know intent if the boy has not even been apprehended or tried.
The licensee submitted:
The newsreader’s statement that the riding of the motorbike off the footpath and on to the road was a deliberate act is widely corroborated by other news reportage, as well as by commentary from local authorities.
[…]
[bookmark: _Hlk64967906]Seven submits that the ordinary reasonable viewer would interpret the statement during the report to mean that the motorcyclist deliberately rode onto the footpath, and then deliberately rode off the footpath and onto the road, hitting the victim in the process of riding off the footpath and onto the road.
What did the material convey to the ordinary reasonable viewer? 
The Report contained footage of a motorcycle accident which was shown three times within the 25 second report. The news presenter stated that ‘the call’s gone out to find a young motorbike rider who deliberately rode off a footpath and into a 13-year-old girl’.
The licensee submitted that the term ‘deliberately’ would be interpreted by the ordinary reasonable viewer as applying to riding on the footpath and off the footpath, but not to the collision with the girl. The licensee stated that the victim was hit ‘in the process of riding off the footpath and onto the road’. 
The ACMA does not agree with the licensee. The flow of the statement and the use of the conjunction ‘and’ conveyed to the audience that the action of riding off the footpath (and onto the road) and hitting the girl were associated with each other, not only by the sequence in which they occurred, but also by the deliberate intent behind them. The meaning conveyed was that the motorcycle rider deliberately rode off the footpath and deliberately rode into the girl. Although the licensee further submitted that the presenter ‘did in fact utter a glottal stop[footnoteRef:1] at the beginning of the words ‘and’ and ‘into’, the ACMA does not consider that the presenter paused in a way that indicated a break in the reference or any distinction between the intent behind the two actions.   [1:  a stop consonant made by briefly closing the glottis so tightly that no breath can pass through (Macquarie Dictionary definition)] 

The ACMA also does not agree with the licensee’s further submission that the ‘apparent age of the motorcycle rider (12)’ would have conveyed to the ordinary reasonable viewer that, although the action of riding off the footpath was deliberate, colliding with the girl was not.
In the context of the Report in its entirety, the ACMA considers that the ordinary reasonable viewer would have understood that the motorcycle rider had deliberately rode off a footpath to deliberately collide into the victim.
Was the material factual in character? 
The statement that the motorcycle rider deliberately rode off the footpath and into a 13-year-old girl, was factual in character for the reasons set out below.
The tone, tenor and delivery of the report by the news presenter, and the natural and ordinary meaning of the language used, was presented without any suggestion that the motorcycle rider’s intent was a matter of opinion, contention or speculation. 
The statement was factual in character because it was specific, unequivocal, and capable of independent verification.
The intent of the motorcycle rider was specific because it referred to a single matter, being the intent of the motorcycle rider in riding off the footpath and into the victim.
The statement was unequivocal because the language employed left no room for alternative meanings. It asserted the rider’s intent as a simple and certain matter of reality and contained no conjecture. 
The assertion that an action was deliberate is capable of independent verification through either admissions or disclosure by the person performing the action, or other evidence, such as might be obtained through video evidence or eyewitness testimony, of observed facts from which logical inferences that an action was deliberate can reasonably be drawn. In this instance, the statement was capable of independent verification because there was video footage of the incident, there were eyewitnesses, and there was a possibility of identifying and questioning the rider of the motorcycle. 
The question of whether a statement is capable of independent verification does not depend on whether steps had been taken to verify it at the time of broadcast (although that may be relevant to assessing the accuracy of what was broadcast).  
Did the material convey a material fact or facts in the context of the relevant report?
The licensee stated that the term ‘deliberately rode off’ was not material to the broadcast, because the broadcast ‘overwhelmingly focused on the appeal from law enforcement for information about the motorcyclist’.
The ACMA is of the view that the Report was about the behaviour of the motorcycle rider that resulted in the rider colliding with the victim. The ACMA notes that the Report also included an appeal for help from the public in identifying the rider. Within such a context, the question of whether the incident was deliberate was material because it went to the seriousness of the incident and the danger the rider potentially posed to the community, and consequently, the urgency/necessity of apprehending the rider.  
The ACMA considers that the use of the term ‘deliberately’ conveyed a fact about the state of mind of the motorcycle rider, which was a material fact in the context of the Report. 
Was the factual material accurate?
To determine the accuracy of the statement, knowledge about the intent accompanying the rider’s conduct must either be known through disclosure by the rider, or through logical and reasonable inference from observed facts about the rider’s conduct. 
There is no evidence that the motorcycle rider made any statements about the incident (to the licensee or anyone else) and from the report it was clear that, at the time of broadcast, the motorcycle rider had not been identified and questioned by the police. Consequently, there is no evidence that the licensee could have been made aware of any statement by the motorcycle rider to the effect that the rider deliberately collided with the girl standing in the road. 
There is no evidence that a witness or third party observed facts about the rider’s conduct, from which a logical inference could be drawn that the rider deliberately collided with the girl standing in the road, and disclosed those facts to the licensee before the broadcast.
After reviewing a copy of the broadcast, the ACMA does not consider that the footage provides any evidence from which the licensee could have reasonably inferred that the collision with the girl was deliberate on the part of the motorcycle rider. 
The motorcycle was depicted swerving on the footpath where pedestrians were present. The rider (who was wearing a helmet) could be seen riding off the footpath and onto the road, where the rider collided with the victim. The rider and victim both fall to the ground before the rider appeared to get back on the bike. There appears to be nothing in the footage from which inferences could reasonably be drawn as to whether the collision was deliberate or not.
The licensee brought several media reports about the incident to the ACMA’s attention, including an article in which a first-hand witness of the event is quoted as having seen the motorcyclist mount the footpath, before riding off the footpath and hitting the victim. The licensee also stated:
The broad cross-section of news reportage supports the position that it was the deliberate actions of the motorcyclist which directly led to the collision with the victim, being the riding on the footpath and the attempted return to the road. This is further supported by the extended dashcam footage viewable in several of the online articles reporting on the incident. Therefore, Seven submits it was accurate for the Broadcast to report that the motorcyclist deliberately rode off the footpath, and into a 13-year-old girl.
The ACMA acknowledges that actions of the motorcyclist ‘directly led to the collision with the victim’ and that he was seen to mount the footpath, before riding off the footpath and hitting the victim. However, neither of these statements equate to the conclusion that he ‘deliberately rode off a footpath and into a 13-year-old-girl’.
The ACMA notes that some of the media reports cited by the licensee described the incident as a ‘hit and run’ and it does appear from the footage that after hitting the girl, the rider left the scene. However, none of the online articles used the term ‘deliberate’ or referenced any details about intent. They described the incident in a matter-of-fact style. 
Regardless of the details, the ACMA does not regard other media reports as authoritative sources. Although some of the articles included a line or two about police as an authoritative source, there was no evidence that the police had ascribed intent to the rider.
Without any authoritative evidence or source of information, the licensee had no reasonable basis upon which to describe the act as deliberate. 
Therefore, the factual assertion that the rider acted deliberately in colliding with the girl was not accurate.
Accordingly, the ACMA’s finding is that the licensee breached clause 3.3.1 of the Code.


Attachment A
Transcript of the report broadcast on Sunrise on Seven on 18 September 2020
	DURATION
	ON SCREEN VISUAL
	AUDIO

	00.00
	Medium close-up shot of news presenter […], in the studio.
[On Screen Text: NSW MOTORBIKE CRASH – Rider hit schoolgirl […] on Monday] (remains on screen for the duration of the report)
	The call’s gone out to find a young motorbike rider who deliberately rode off a footpath and into a 13-year-old girl, knocking her to the ground.
She suffered a cut to her arm but was otherwise unhurt while he took off.
It happened on Monday outside a school […].
Police say the rider has been identified as a 12-year-old boy, but they have not yet tracked him down.

	00.03
	Footage of the incident shown in real time.
The incident footage comprised of dashcam footage. The lens of the camera captured the footpath and the road. A motorbike was shown riding on the footpath as it approached the camera and appeared to swerve to avoid hitting pedestrians. The motorbike then veered onto the road and struck a person (who is blurred but said to be a 13-year-old-girl). The girl had been standing on the road. Both the victim and the motorbike rider fell to the ground. They were both shown moving on the road immediately after falling.
	

	00.10
	Repeat footage of the incident shown in slow motion.
	

	00.20-00.25
	Repeat footage of the incident shown in real time again.
	



Attachment B
Complaint 
Complaint to the licensee dated 18 September 2020:
They show what appears [to be a] young boy swerve off the pavement on a bike and hit a young girl. They claim he did this intentionally. Then [they] go on to say that he is yet to be apprehended. I strongly question how they know intent. I see no possible way for the network to know intent if the boy has not even been apprehended or tried. I consider this highly irresponsible and possibly prejudicial to future law enforcement effecting perception of the boy’s intent to harm the girl. It suggests [that] channel seven somehow has mind reading capabilities. 
Complaint to the ACMA dated 10 November 2020:
[…]
Statement in report that the driver of a motorcycle deliberately drove his bike into a girl.
This goes to the [driver’s] state of mind which I contend the network could not know and is a matter that can only be properly decided in a court of law.
The network contends that reports from other news networks and comments from local authorities have enabled it to accurately ascertain the mental state of the individual riding the motorcycle.
I assert that such evidence is insufficient to all but those who are inherently irresponsible and incompetent to draw such a conclusion. 
If these reports included a statement from the motorcycle rider Seven chose not to mention so in their reply.
I do not believe this report is minor or trivial as it could influence public opinion, trial and vigilante action.
Attachment C
Licensee’s response and submissions
Licensee response to the complainant dated 30 October 2020:
[…] 
The Code requires that news and current affairs programs must ‘present factual material accurately.’ The Code further provides that a licensee will not be in breach if the matter in question was minor, peripheral, incidental, or trivial. Further, the accuracy requirements of the Code only apply to material facts. 
The report in question was a brief story on a motorcycle incident […], in which a motorbike was ridden off a footpath and hit a girl. During the report, it is stated that the incident involved the rider deliberately riding the motorbike off of the footpath and onto the road.
The newsreader’s statement that the riding of the motorbike off the footpath and on to the road was a deliberate act is widely corroborated by other news reportage, as well as by commentary from local authorities.
For these reasons, we are satisfied that the Sunrise report in question [was] broadcast in accordance with the code.
Licensee submission to the ACMA dated 3 February 2021:
[…] 
Accuracy
The Code provides at clause 3.3.1 that ‘In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.’ Clause 3.3.2 further specifies that this obligation applies to material facts and misrepresentations only.
The ACMA has raised that the Broadcast was inaccurate in reporting on the circumstances of the motorbike crash by reporting that a motorcyclist ‘… deliberately rode off a footpath and into a 13-year-old girl …’
Seven submits that the ordinary reasonable viewer would interpret the statement during the report to mean that the motorcyclist deliberately rode onto the footpath, and then deliberately rode off the footpath and onto the road, hitting the victim in the process of riding off the footpath and onto the road. The Broadcast contains dashcam footage of the motorcyclist riding along the footpath in a stable and straight manner, towards some oncoming pedestrians, at which point the motorcyclist clearly and distinctly turned off the footpath and back onto the road, and then collided with the victim.
The reporting in the Broadcast, that the actions of the motorcyclist, including the path taken on the footpath and then onto the road, were deliberate, is further supported by considerable other news reportage on the same incident across a wide variety of news media outlets.
In an article published by The Daily Telegraph[footnoteRef:2] on the incident, a first-hand witness of the event is quoted as having seen the motorcyclist mount the footpath, before riding off the footpath and hitting the victim. This same article also contains a fuller version of the dashcam footage shown during the Broadcast, which shows the motorcyclist riding along the footpath before turning off and hitting the victim. [2:  https://www.dailytelegraph.com.au/newslocal/mid-north-coast/kempsey-student-hit-by-motorbike-police-release-footage-after-rider-flees/news-story/f7ca127b5504c0a2757432a979f67bf3 ] 

An article published by NBN News described the incident as a ‘hit and run’, with the motorcyclist fleeing the scene of the incident after hitting the victim.[footnoteRef:3] This article also contained the extended dashcam footage showing the motorcyclist riding along the footpath for an extended period, before turning off and hitting the victim, and then fleeing the scene. Nine News published an article[footnoteRef:4] which further supports the position that the motorcyclist was deliberately riding along the footpath before turning off. [3:  https://www.nbnnews.com.au/2020/09/17/school-student-hit-by-motorcycle-rider-flees-scene/ ]  [4:  https://www.9news.com.au/national/nsw-motorcycle-crash-teen-schoolgirl-injured-south-kempsey-cctv-vision-police-crime-news/260032cb-8db9-4eba-b54a-101969dbf918 ] 


Port News published an article[footnoteRef:5] that also reported the motorcyclist was riding on the footpath and attempted to return to the road, in the process hitting the victim. This same version of events regarding the incident is reported by myGC in their article[footnoteRef:6] on the incident. [5:  https://www.portnews.com.au/story/6930154/cctv-footage-released-after-girl-hit-by-motorcyclist/ ]  [6:  https://www.mygc.com.au/horror-moment-girl-is-hit-by-motorbike-in-alleged-hit-and-run/ ] 


The broad cross-section of news reportage supports the position that it was the deliberate actions of the motorcyclist which directly led to the collision with the victim, being the riding on the footpath and the attempted return to the road. This is further supported by the extended dashcam footage viewable in several of the online articles reporting on the incident. Therefore, Seven submits it was accurate for the Broadcast to report that the motorcyclist deliberately rode off the footpath, and into a 13-year-old girl.

The strong appeal from the New South Wales Police Force further suggests a high degree of the concern with the incident. The NSW Police Force also suggested in their comments to The Daily Telegraph that there had been a pattern of conduct by motorcyclists in the local area which was concerning to law enforcement and local residents.

While Seven strongly contends that the Broadcast in question was accurate, Seven is also of the view that the phrase ‘deliberately rode off’ was not material to the Broadcast. The Broadcast, which lasted a total of 27 seconds, was overwhelmingly focused on the appeal from law enforcement for information of the motorcyclist.

The recount of the incident given by the newsreader during the Broadcast was merely supporting the appeal from the NSW Police Force for information on the incident. The Broadcast would have had the same material effect and conveyed the same material facts to viewers regardless of the use of the word ‘deliberate’.

The immateriality of the specific phrasing used during the Broadcast is further emphasised by the broad news reportage on the incident, all of which conveys a very similar story about the incident and the appeal by the NSW Police Force for information, while using different wording and phrasing.

For these reasons, Seven submits that the phrase ‘deliberately rode off a footpath’, while accurate, was not material to the Broadcast as it would have not impacted the reporting and story presented by the Broadcast.

Accordingly, Seven submits that the Broadcast of Sunrise of 18 September 2020 in question was accurate, and that in any event, the use of the word ‘deliberately’ was not material to the Broadcast, and as such was broadcast in accordance with the Accuracy and fairness provisions of the Code.
Licensee submission to the ACMA dated 31 March 2021:
[…] 
Response to the Report
Seven refers to its submissions of 3 February 2021 in relation to this investigation. Seven is strongly of the view that the Broadcast was accurate, for the reasons outlined in those submissions. 

An ordinary reasonable viewer, we submit, would not interpret the newsreader’s statement ‘deliberately rode off a footpath and into a 13-year-old girl’ to mean the rider went out of his way to hit the pedestrian on purpose (ie ‘deliberately’). This is particularly so in the context of the vision accompanying the statement, which clearly shows the rider’s sudden change in direction off the footpath (appearing to avoid oncoming pedestrians on the footpath) and onto the road. Rather, Seven submits that on an ordinary reasonable viewer’s interpretation, in the context of the accompanying vision, the word ‘deliberately’ would be understood to refer to the rider’s sudden change of direction onto the road; the hitting of the pedestrian was then a consequence of that deliberate act. This interpretation is further supported by the inclusion in the Broadcast of the apparent age of the rider (12). 

The actions of the young motorcyclist were clearly reckless, made with little or no regard for the risks inherent in, and the consequences of, that behavior. In that sense, the rider’s deliberate act of riding onto and off the footpath, resulted in the collision with the pedestrian. Seven submits that this is the interpretation that an ordinary reasonable viewer would have formed of the Broadcast, viewed as a whole. The focus by the ACMA on very specific aspects of the script such as the Presenter’s use of the conjunction ‘and’ and the absence of a pause (noting that upon closer review of the footage, the presenter did in fact utter a glottal stop at the beginning of the words ‘and’ and ‘into’) does not, in Seven’s view, adequately take into account the context of the Broadcast as a whole, including the accompanying vision and the age of the rider.
[…]
Attachment D
Relevant Code provision and the ACMA’s approach to assessing content
3.3 Accuracy and fairness
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener or viewer.
Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:7] [7:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
ACMA considerations for determining factual content:
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
[bookmark: _Hlk63329980]The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
The ACMA will first look to the natural and ordinary meaning of the language used.
[bookmark: _Hlk63329988]Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common-sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
[bookmark: _Hlk63330072]Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:8]  [8:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:9]  [9:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
[image: ]
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