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A submission in response to the Australian Communications and Media Authority’s decision to grant preliminary exemption orders to Fetch TV Pty Ltd for 12 subscription services.
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STV/EO-396	Horse and Country TV
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1. About Centre for Inclusive Design
Centre for Inclusive Design is a centre of excellence for inclusive design in Australia. Our network of industry experts and global partners bring innovation and global best practice ID so everyone has the opportunity to connect and be a part of our society. CFID delivers innovation and insight, events and partnerships and a practice that helps people reach you. We build inclusive platforms to create more value for industry, government and most importantly meaningful connection for and with the people who are marginalised.
Centre for Inclusive Design, formerly Media Access Australia (MAA), has a rich history in the traditional disability sector both advocating and providing solutions for over 35 years. MAA was formed out of the Australian Caption Centre (ACC), a not-for-profit organisation founded in 1982. The ACC aimed to promote and produce captioning for deaf or hearing impaired Australians. In 2005, the ACC sold its commercial operations including the captioning services, and formed Media Access Australia.
As MAA, the focus broadened to those disadvantaged in access to media. In the digital age, the role of media and communication grew to include accessibility across digital communication as well as traditional communication. MAA focussed strongly on advocating and providing digital accessibility for Australia in websites, documents and videos. As the role of technology in our lives has grown, MAA realised they needed to tackle design issues in the conception stage and thus created Centre for Inclusive Design.
2. The approach to exemptions should reflect policy
In the Explanatory Memorandum accompanying the legislation to amend the Broadcasting Services Act, the intent of the Parliament is made clear in regards to the purposes of the amendments. Paragraph 93 states quite clearly: “The over-arching policy is for a subscription television licensee to meet annual captioning targets, that will increase in time, in respect of particular categories of subscription television services that are required to be captioned. Incremental improvements in the accessibility of television services are consistent with the objectives of the DDA.”
In simple terms, the purpose of the amendment is to improve access to television, not provide a simple administrative process by which licensees seek to avoid their captioning obligations. In light of this we regard the granting of an exemption as an exceptional circumstance that is provided as a last resort and for a minimum timeframe. In granting an exemption we believe that a full and public process outlining clear reasons for the temporary exemption should be provided so that both the public and Parliament are satisfied that it is truly exceptional circumstances.  
The processes undertaken in other jurisdictions, such as the UK and USA, which are outlined below, reflect the seriousness of excluding access to Deaf and hearing impaired viewers.  By following such a process, the ACMA is making it clear that its expectation is that a licensee is doing everything within its capabilities to meet the legislated requirements that are a condition of a right to broadcast with a degree of exclusivity. 
3. Costs
The ACMA has granted preliminary exemption orders to Fetch TV for the subscription services Channel News Asia, France 24, Euronews (English), CGTN English, NDTV News 24, Baby TV, Bloomberg Television, Food Network, HG TV, Travel Channel, Horse and Country TV and Fashion TV, for six financial years, from 1 July 2020 to 30 June 2025.
Fetch TV, which began in 2010, has no captioning infrastructure, although it passes through pre-existing captions on some channels. There is no indication that Fetch TV intends to put any captioning infrastructure in place in the future. 
The applications give estimates of setting up captioning infrastructure, and annual costs for captioning, for eleven of the twelve services. (The exception is Baby TV where, the ACMA notes, “the content on the service is highly visual and does not contain substantial amounts of spoken dialogue or announcements”.) The ACMA has accepted that the introduction of captioning would constitute “unjustifiable hardship” for Fetch TV. However, the ACMA has not stated how it defines this, so there is no indication of how profitable Fetch TV would need to become before it is required to deliver captioning. 
In the UK, access requirements of broadcasters are set out in the communications regulator Ofcom’s ‘Code on Television Access Services’. Ofcom determines whether a channel is required to provide access services (captioning, signing and audio description) by looking at audience share, and the cost of access services compared to the ‘relevant turnover’ of the channel.
Any channel that has an audience share of less than 0.05% is exempt from access requirements. If a channel is not exempt due to audience share, Ofcom will determine its access requirements based on what Ofcom has determined to be an average cost per hour of access services, compared to the turnover of the channel (or in the case of several channels owned by one company, the turnover of that company). There are three levels of access requirements. With regards to captioning, Level One is the full captioning target, Level Two is 66% of the target, and Level Three is 33% of the target. The target itself is determined by the number of years the channel had been broadcasting. In the first year of broadcast it is required to caption 10% of programs, and this rises to 80% in the tenth year.
Ofcom expects each channel (or channel owner) to provide access services to the highest level it can within a budget equating to 1% of their relevant turnover. Only those channels or channel owners which cannot achieve Level Three by spending this amount are exempt from access requirements.
In the US, the Federal Communications Commission has determined that “No video programming provider shall be required to expend any money to caption any video programming if such expenditure would exceed 2% of the gross revenues received from that channel during the previous calendar year.” In addition to this, providers are generally exempt from captioning provisions if they have gross revenues of less than $3,000,000 during the previous calendar year.
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