
[image: ]
Error! Reference source not found.

Investigation report no. BI-586
	Summary
	

	Online content service provider Online content service
	Streamotion Pty Ltd 
Kayo app (Kayo)

	URL
	N/A

	Type of service
	Online content service (audio-visual)

	Broadcasting Licensee Broadcasting service
	Foxtel Cable Television Pty Limited 
ESPN

	Live sporting event 
	Superbowl LV 

	Gambling promotional content
	various

	Date of stream/broadcast
	8 February 2021

	Date finalised
	22 April 2021

	Relevant legislation 
	[bookmark: _Hlk23228544]Broadcasting Services Act 1992 (the BSA)
Broadcasting Services (Online Content Service Provider Rules) 2018 (the Online Rules)
Subscription Broadcast Television Codes of Practice 2013 (ASTRA Broadcast Code) and Subscription Narrowcast Television Codes of Practice 2013 (ASTRA Narrowcast Code)

	Findings 
	In relation to Streamotion Pty Ltd – No breach, as the stream was an exempt online simulcast service, and therefore not subject to the Online Rules.
In relation to Foxtel Cable Television Pty Limited – No breach of clause 2 of Appendix A to the ASTRA Broadcast Code.

	Attachments
	A	Complaint extracts
B	Licensee submissions extracts
C	Relevant legislation and code provisions



Background
In March 2021, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the BSA into Superbowl LV (the Game).
The Game was streamed live on Kayo by Streamotion Pty Ltd (Foxtel)[footnoteRef:1] on 8 February 2021 at 09.00 am AEST. [1:  Streamotion Pty Ltd is a subsidiary of Foxtel.] 

The ACMA received a complaint alleging that two gambling ads were played during the coverage of the Game; after the advertised start time of play but before play had commenced.
How the ACMA determined which restrictions applied to the Game
Issue 1: Was the service an exempt simulcast service?
Under Schedule 8 to the BSA, a service that meets the definition of an ‘exempt online simulcast service’ is not assessed under the Online Rules. Rather, the gambling advertising restrictions in the relevant broadcasting code apply. 
The ACMA: 
· found that the stream fell within the definition of an ‘exempt online simulcast service’, for the purposes of the Game; and 
· assessed the Game under the ASTRA Broadcast Code.
Issue 2: Assessment under the ASTRA Broadcast Code
The ACMA assessed the Game under Appendix A of the ASTRA Broadcast Code.[footnoteRef:2]  [2:  Foxtel has not identified whether ESPN and ESPN2 are subscription broadcasting or subscription narrowcasting services. The relevant gambling restrictions are the same under the Subscription Broadcast Television Codes of Practice 2013 and the Subscription Narrowcast Television Codes of Practice 2013. The ACMA has assessed the services under the relevant provisions of the Subscription Broadcast Television Codes of Practice 2013.  If a service such as ESPN was provided as a narrowcasting service, the obligations under Appendix A to the Subscription Narrowcast Television Codes of Practice 2013 would apply and are effectively identical to the obligations under the ASTRA Broadcast Code.] 

· The Game, was a simulcast of ESPN content,  
· Under the ASTRA Broadcast Code, ESPN is considered a ‘Low Audience Share Channel’.
· These channels are exempt from some of the restrictions in the ASTRA Broadcast Code, as long as the Game is not a ‘Listed Event’ and the provider informed viewers about the special rules that apply to Low Audience Share Channels.
· The Game did not include a ‘Listed Event’.[footnoteRef:3]  [3:  A ‘Listed Event’ means a live sporting event that is included on the Broadcasting Services (Events) Notice (No.1) 2010 (as amended or replaced from time to time). The Notice lists major sporting events such as the Olympic Games and the Australian Open and its purpose is to promote the availability of these events to the Australian public.  The list of events in the Notice is generally referred to as the anti-siphoning list. ] 

· The provider informed viewers about the special rules that apply.
· Therefore, the ACMA assessed the Game, under the ASTRA Broadcast Code, with the restrictions that apply to Low Audience Share Channels.
Issue 1: Was the service an exempt simulcast service?
Finding
The ACMA finds that Foxtel’s Kayo service was an exempt simulcast service for the purposes of the Game. 
Reasons
Was Kayo an ‘exempt online simulcast service’, for the purposes of this Game? 
To assess compliance, the ACMA has considered whether the Kayo service did no more than provide a stream of content that was identical to the stream transmitted on a broadcasting service. 
Paragraph 3(1)(e) of Schedule 8 to the BSA excludes an ‘exempt online simulcast service’ from the definition of ‘online content service’. An ‘exempt online simulcast service’ is defined at clause 4 of Schedule 8 to the BSA as a service, or part of a service, that is provided to end-users using an internet carriage service and that:
· does no more than provide a stream of content that is identical to the stream of Games transmitted on a broadcasting service (including commercial television, commercial radio, subscription television broadcast, subscription radio narrowcast, subscription television narrowcast and SBS); and
· provides that stream of content simultaneously, or almost simultaneously, with the transmission.
This recognises that restrictions on gambling promotional content and gambling advertisements in the relevant broadcast codes already apply to the broadcast, which is then simulcast. Where the online stream is not identical to the transmitted broadcast, it will be subject to the Online Rules.
When assessing whether an online stream of content is identical to a transmitted Game, subclauses 4(2) and (3) of Schedule 8 to the BSA relevantly provide that the following can be disregarded:
· differences that are attributable to technical characteristics of the provision of the transmission, such as video resolution or sound quality; and
· the presence or absence of any watermark-type logo or insignia that is not gambling promotional content.
Did the service provide a stream of content that was identical to the broadcast? 
Foxtel submitted:
Foxtel submits that the stream of the Game on Kayo was an “exempt online simulcast service” and therefore not subject to the Online Rules.
[…] the live stream of the Game on Kayo for all end-users did no more than provide a stream of content that was identical to what was transmitted on the ESPN linear channel on Foxtel’s broadcasting services. In particular: (i) Streamotion did not replace any of the advertising breaks in the simulcast stream of the ESPN linear broadcast of the Game with Kayo specific advertising and promotional content; and (ii) did not otherwise make any alterations or insertions to the ESPN linear broadcast.
[…] we confirm that the live stream of the Game on Kayo was provided “simultaneously, or almost simultaneously” with the transmission of the Game on the ESPN linear channel on Foxtel, with both broadcast at the same time. We note that depending on the device used to access Kayo, internet speed, location and bandwidth, Kayo users may have experienced a slight delay (of up to ~60 seconds) compared to the transmission of the Game on the ESPN linear channel on Foxtel, however in our submission this is still “almost simultaneously”. Therefore, Foxtel submits that the live stream of the Game on Kayo was a simulcast of the broadcast of the Game on the ESPN linear channel on Foxtel.
Foxtel has previously advised the ACMA that streams of ESPN content on Kayo are always a simulcast of ESPN as provided on the Foxtel subscription service. The ACMA can confirm that in investigation BI-538 it compared a copy of the broadcast provided by Foxtel with a copy of the stream and the comparison showed that that there were no discernible differences between the content of the stream and the broadcast, including the advertising shown. 
Accordingly, the ACMA accepts Foxtel’s submission, that the live stream in this investigation was a simulcast of the broadcast content and finds that Kayo was an exempt simulcast service as defined in Clause 4 of Schedule 8 to the BSA, for the purposes of the online stream of the Game.[footnoteRef:4]  [4:  This finding is consistent with the advice that the ACMA provided to all online content service providers as part of the consultation on the Online Rules undertaken in 2018 (Consultation paper: Draft online content service provider rules—Gambling promotional content provided in conjunction with live coverage of a sporting event).] 

Accordingly, under clause 3 of Schedule 8 to the BSA, the Online Rules do not apply to the online stream of the Game.
Issue 2: Assessment of the Game under the ASTRA Broadcast Code
Finding
The ACMA finds that Foxtel did not breach clause 2 of Appendix A to the ASTRA Broadcast Code in relation to the Game. 
Reasons
As the ACMA has determined that the stream of the Game was an identical simulcast of broadcast content, it is required to assess the Game against the rules that apply to the identical broadcast content. The relevant rules are at Appendix A to the ASTRA Broadcast Code and they apply to the broadcast of the Game on ESPN on Foxtel. 
[bookmark: _Hlk15566159]The ACMA asked the following questions: 
1. Was the Game a Live Sporting Event for the purposes of the ASTRA Broadcast Code? 
2. Did advertisements shown during the Game fall within the definition of Betting Advertising?
3. What were the relevant restrictions?
4. [bookmark: _Hlk15566094]Was Betting Advertising shown at prohibited times during the Live Sporting Event?
Was the Game a Live Sporting Event for the purposes of the ASTRA Broadcast Code? 
Under the ASTRA Broadcast Code, a ‘Live Sporting Event’ means a live-to-air broadcast of a sporting event that includes Play. 
The Game featured a US National Football League (NFL) game between two teams, the Kansas City Chiefs and the Tampa Bay Buccaneers. Coverage of the Game was broadcast live-to-air on ESPN on 8 February 2021. The complainant referred to ‘kick-off’ having been delayed, indicating the Game included ‘play’ and Foxtel referred to the Game as a live sporting event. 
Consequently, the ACMA finds that the Game was a Live Sporting Event for the purposes of Appendix A to the ASTRA Broadcast Code. 
Did advertisements shown during the Game fall within the definition of Betting Advertising? 
Under the ASTRA Broadcast Code, Betting Advertising is defined as a distinct promotional reference to:
a) a gambling or betting service; or
b) a gambling or betting organisation (including generic information about a gambling or betting organisation’s brand, business or services).
A gambling or betting service
Advertisements relating to Gambling Company 1 and Gambling Company 2 were broadcast during coverage of the Game. Gambling Company 1 and Gambling Company 2 are online gambling services licensed by the Northern Territory Racing Commission. They are services for the placing, making, receiving or acceptance of bets and are currently listed on the ACMA’s Register of Licensed Interactive Wagering Services. 
Accordingly, Gambling Company 1 and Gambling Company 2 are gambling or betting services and advertisements for the services fall within the definition of Betting Advertising under Appendix A to the ASTRA Broadcast Code. 
Distinct promotional references to a gambling or betting service
The broadcast of the Game contained two commercials (the advertisements) that were distinct promotional references to Gambling Company 1 and Gambling Company 2 respectively and their products.  
In each case, the purpose of the advertisement was to publicise the relevant gambling or betting service and induce viewers to use it. The ACMA is therefore satisfied that the advertisements were distinct promotional references to Gambling Company 1 and Gambling Company 2, as gambling or betting services.
Consequently, the ACMA is of the view that each of the advertisements was Betting Advertising for the purposes of Appendix A to the ASTRA Broadcast Code. 
What were the relevant restrictions?
Foxtel submitted that:
[…] the broadcast of the Advertisements complied with the relevant provisions of the ASTRA Codes because (i) ESPN is a Low Audience Share Channel.
A ‘Low Audience Share Channel’ (as defined in the ASTRA Broadcast Code) is exempt from some of the Betting Advertising rules that apply in the ASTRA Broadcast Code, subject to certain conditions. Determining which rules apply to the Game, will depend on whether:
1. ESPN was a ‘Low Audience Share Channel’. 
2. The Game was a ‘Listed Event’[footnoteRef:5]. [5:  See further explanation of a ‘listed event’ in the footnote on page 2.] 

3. Foxtel fulfilled the conditions in clause 13 of the ASTRA Broadcast Code to inform viewers about the Low Audience Share Channel exemptions that apply to ESPN. 
Was ESPN a ‘Low Audience Share Channel’ for the purposes of the Game? 
Under the ASTRA Broadcast Code a ‘Low Audience Share Channel’ means a television sports channel that has an average share of the metropolitan broadcast television (free-to-air television and subscription television) audience of 0.5% or smaller over a period of the three previous consecutive financial years (or, if a channel has operated for less than three financial years, over all full financial years of its operation). This is based on OzTAM ratings data and is aggregated for channels that are co-branded or provided by the same licensee or channel provider. 
Aggregate audience date supplied by Foxtel for ESPN and its associated channel ESPN2 indicated that ‘the average audience share is less than 0.5% over the three previous consecutive financial years’, being FY18, FY19 and FY20. 
Consequently, the ACMA finds that ESPN was a ‘Low Audience Share Channel’ as defined in the ASTRA Broadcast Code for the purposes of the Game. 
Was the Game a ‘Listed Event’?
The ASTRA Broadcast Code defines ‘Listed Events’ as live sporting events that are included in the Broadcasting Services (Events) Notice (No. 1) 2010[footnoteRef:6] (the Notice) (as amended or replaced from time to time). [6:  https://www.legislation.gov.au/Details/F2017C00987, accessed 22 April 2021. ] 

The ACMA reviewed the Notice and the Game was not included. 
Consequently, the ACMA finds that the Game was not a ‘Listed Event’ as defined in the ASTRA Broadcast Code. 
Did Foxtel inform ESPN audiences about the Low Audience Share Channel exemptions?
Under clause 13 of Appendix A to the ASTRA Broadcast Code, in order to rely on the special rules for low audience share channels, Foxtel was required to draw to the ‘reasonable attention’ of prospective viewers of ESPN that the restrictions in clauses (1) and (3) of Appendix A to the ASTRA Broadcast Code do not apply to that channel, including through notification: a) on its website; and b) in any promotional material that includes the Foxtel’s pricing and packaging for ESPN.
Foxtel submitted that it complied with these requirements and provided examples of how viewers are:
· advised on the Foxtel website that the restrictions in clauses 1 and 3 of Appendix A of the ASTRA Broadcast Code do not apply to ESPN 
· provided with this advice in the promotional materials that include the pricing and packaging for ESPN. 
[bookmark: _Hlk33541501]The ACMA is satisfied that Foxtel complied with the requirements under clause 13 of Appendix A to the ASTRA Broadcast Code.
What restrictions applied?
As the ACMA has found that ESPN was a Low Audience Share Channel and the relevant conditions were met, it is satisfied that the exemptions at clauses 10 and 11 at Appendix A of the ASTRA Broadcast Code applied. 
Therefore, the relevant restrictions that applied to the Game were at clause 2 of Appendix A to the ASTRA Broadcast Code. 
Under clause 2, at any time of day, Betting Advertising was:
· prohibited from being broadcast during Play in the Game
· permissible:
· before Play commenced
· during Scheduled Breaks in Play 
· during Unscheduled Postponements in Play
· after Play concluded. 
Was Betting Advertising shown at prohibited times during the Live Sporting Event?
The two betting advertisements identified by the complainant occurred prior to the commencement of Play, which is permitted under Appendix A of the ASTRA Broadcast Code. 
Accordingly, the ACMA is of the view that Foxtel did not breach clause 2 of Appendix A to the ASTRA Broadcast Code in relation to the Betting Advertising that was shown during the Game.[footnoteRef:7]  [7:  For completeness, as already noted, the obligations under Appendix A to the ASTRA Narrowcast Codes, are effectively identical to the obligations under the ASTRA Broadcast Codes. Accordingly, an assessment of compliance by Foxtel under the ASTRA Narrowcast Codes would have similarly found that Foxtel complied with the relevant requirements under that code.
] 



Attachment A
Complaint 
Complaint to the ACMA dated 8 February 2021:
Betting advertisement displayed before kickoff of Super Bowl LV inside 5am and 8:30pm. Kayo Sports, under my reading of the Broadcasting Services (Online Content Service Provider Rules) 2018, does not have exemption to Parts 3 and 4.
Advertisement states that "Live Streaming is exempt for parts 3 and 4 of the Broadcasting Services (Online Content Service Provider Rules) 2018", but it only applies to [Gambling Company 1]'s own Live Streaming service, and it does not apply to Kayo Sports.
Further information provided to the ACMA on 12 February 2021:
First of all, thank you for the reply.
In your email, I noticed that you wrote "Your complaint about a [Gambling Company 1] ad streamed on the [Gambling Company 2] app", this statement is inaccurate. Just to clarify, my complaint is for a [Gambling Company 1] and [Gambling Company 2] advertisement streamed on Kayo Sports.
[…]
To reiterate, the game was scheduled for a 6:30PM ET (9:30 AM AEST) start, and the advertisement was broadcast at approximately 9:35am, well within the timeframe prescribed by the regulations.
Further information provided to the ACMA on 25 February 2021:
Time of kickoff was scheduled to be at 10:30am AEDT but the actual kickoff was delayed by approximately 6-8 minutes. I witnessed the ads (both [Gambling Company 1] and [Gambling Company 2]) at 10:35am AEDT/9:35am AEST. The advertisement block was immediately followed by the kickoff at around 10:38am AEDT/9:38am AEST.
Under my reading of the regulation, it is covered by Section 12 as the broadcast of gambling promotional materials are within 5 minutes before the scheduled start of play (10:30am AEDT), even if the actual kickoff/start of play was late. Even then, it's still within five minutes of the actual start of play.
Attachment B
Foxtel’s response and submissions
Extract of Foxtel submission to the ACMA dated 16 March 2021:
Foxtel submits that the stream of the Game on Kayo was an “exempt online simulcast service” and therefore not subject to the Online Rules. 
The Online Rules apply in relation to “online content services”. Under clause 3(1)(e) of Schedule 8 to the Broadcasting Services Act 1992 (BSA), “online content services” do not include a service to the extent that it is an “exempt online simulcast service”. As such, exempt online simulcast services are not subject to the Online Rules. 
An “exempt online simulcast service” is defined at clause 4 of Schedule 8 to the BSA as a service, or a part of a service, that is provided to end-users using an internet carriage service, and that: 
(a) does no more than provide a stream of content that is identical to the stream of programs transmitted on a broadcasting service (including subscription television broadcast and subscription television narrowcast); and 
(b) provides that stream of content simultaneously, or almost simultaneously, with the transmission of that stream of programs. 
In relation to paragraph (a) of the definition, the live stream of the Game on Kayo for all end-users did no more than provide a stream of content that was identical to what was transmitted on the ESPN linear channel on Foxtel’s broadcasting services. In particular: (i) Streamotion did not replace any of the advertising breaks in the simulcast stream of the ESPN linear broadcast of the Game with Kayo specific advertising and promotional content; and (ii) did not otherwise make any alterations or insertions to the ESPN linear broadcast. 
In relation to paragraph (b) of the definition, we confirm that the live stream of the Game on Kayo was provided “simultaneously, or almost simultaneously” with the transmission of the Game on the ESPN linear channel on Foxtel, with both broadcast at the same time. We note that depending on the device used to access Kayo, internet speed, location and bandwidth, Kayo users may have experienced a slight delay (of up to ~60 seconds) compared to the transmission of the Game on the ESPN linear channel on Foxtel, however in our submission this is still “almost simultaneously”. Therefore, Foxtel submits that the live stream of the Game on Kayo was a simulcast of the broadcast of the Game on the ESPN linear channel on Foxtel. 
For these reasons and, as was the case for the live sporting events the subject of the ACMA’s previous inquiries that were also broadcast live on the ESPN channel (being the NBL game between the Brisbane Bullets and the Perth Wildcats (see our letters dated 19 December 2019 and 21 January 2020), the NFL Super Bowl LIV (see our letter dated 12 March 2020) and the two LA Lakers NBA games (see our letter dated 24 September 2020)), we submit that the live stream of the Game on Kayo was an “exempt online simulcast service” within the meaning given to that term in clause 4 of Schedule 8 to the BSA and, as such, not subject to the Online Rules. This is consistent with the ACMA’s findings in investigation no BI-538, which found that the Kayo service was an exempt online simulcast service in relation to its streams of certain NBL matches that were broadcast on the ESPN linear channel on Foxtel. 
Other relevant information 
We note that the ACMA’s current investigation follows a number of previous information requests from the ACMA and a previous investigation under the Online Rules in relation to 
live sport streamed on the ESPN channel on Kayo. 
We would like to take this opportunity to confirm again that all live sport streams of ESPN content on Kayo is identical and simultaneous, or almost simultaneous, with the ESPN channels broadcast on Foxtel. Foxtel and Streamotion do not replace any advertising breaks in, or otherwise alter, the ESPN channel that is supplied by ESPN to Foxtel for broadcast on the Foxtel service and online distribution on Kayo. 
Therefore, in our view, all live streams of the ESPN channels on Kayo are “exempt online simulcast services” to which the Online Rules do not apply. […]
Extract of Foxtel submission to the ACMA dated 7 April 2021:
Submissions on compliance with the ASTRA Codes 
Please note that capitalised terms used in this section have the same meaning as they do in Appendix A to the ASTRA Codes. 
Foxtel submits that the broadcast of the Advertisements complied with the relevant provisions of the ASTRA Codes because (i) ESPN is a Low Audience Share Channel; and (ii) the Advertisements constituted Betting Advertising, which were permitted to be broadcast prior to the commencement of Play of the Game. 
ESPN supplies two channels to Foxtel, ESPN and ESPN2. ESPN has informed Foxtel that the average share of the metropolitan broadcast television audience over the last three financial years (FY18, FY19, FY20) for ESPN and ESPN2 was as follows (source: OzTAM): 
[confidential audience data redacted]
As the average audience share is less than 0.5% over the three previous consecutive financial years, Foxtel submits that ESPN, together with its Related Channel (i.e. ESPN2), is a Low Audience Share Channel for the purpose of the ASTRA Codes. Foxtel confirms that it has complied with its obligations under clause 13 of Appendix A of the ASTRA Codes in relation to potential viewers of Low Audience Share Channels, and in this respect Foxtel refers the ACMA to its submission dated 21 January 2020. 
The [Gambling Company 1] advertisement broadcast prior to kick-off of the Game promoted the [Gambling Company 1] service generally, referring to it as “the world’s favourite online betting company”, while the [Gambling Company 2] advertisement publicised the availability of a “[Gambling Company 2] Multi” feature for the Australian Open. Neither Advertisement contained betting odds offered for the Game 2 of 2 or any other sporting event. Therefore, Foxtel submits that the Advertisements constituted Betting Advertising for the purpose of the ASTRA Codes. 
Clauses 2 and 11 of Appendix A to the ASTRA Codes relevantly provide that if a Live Sporting event (other than a Listed Event, which the Game was not) is broadcast on a Low Audience Share Channel, Betting Advertising such as the Advertisements, may be broadcast at any time of the day: (i) before Play has commenced; (ii) during Scheduled Breaks in Play; (iii) during Unscheduled Postponements in Play; and (iv) after Play has concluded of that Live Sporting Event. 
Accordingly, Foxtel was permitted to broadcast Betting Advertising, including the Advertisements, prior to the commencement of Play of the Game. 
For these reasons, Foxtel submits that its broadcast of Advertisements complied with the restrictions on gambling promotional material and live sport set out in Appendix A to the ASTRA Codes.
Extract of Foxtel submission to the ACMA dated 8 April 2021:
I confirm that the information provided in our letter dated 21 January 2020 […] is still current.   
Please see below links for reference:
https://www.foxtel.com.au/about/legal-stuff/astra-codes.html 
https://www.foxtel.com.au/content/dam/foxtel/shared/pdf/foxtel-price-guide-tv-jan-2021.pdf
Extract of Foxtel letter to the ACMA 21 January 2020
Please refer to Attachment A, which shows how viewers are advised on the Foxtel website that the restrictions in clauses 1 and 3 of Appendix A of the Codes do not apply to ESPN.
Please refer to the examples at Attachment B of how viewers are advised of the above in the promotional materials that include the pricing and packaging for ESPN.
Attachment A: Foxtel website
Information about the application of the rules on gambling advertising on ESPN provided on the Foxtel website (https://www.foxtel.com.au/about/legal-stuff/astracodes.html):
[image: ]

Attachment B: Promotional materials that include the pricing and packaging for ESPN

Information about the application of the rules on gambling advertising on ESPN provided in various promotional materials that include the pricing and packaging for ESPN.
Foxtel Pricing & Packaging with an iQ3 or iQ4 (https://www.foxtel.com.au/content/dam/foxtel/support/pdf/channel-packs.pdf): 
[image: ]


Attachment C
Relevant provisions – extracts 
Schedule 8 to the BSA
2 Definitions
gambling promotional content means:
(a) advertising content; or
(b) sponsorship content; or
(c) promotional content;
that relates to a gambling service.
3 Online content service
(1)  For the purposes of this Schedule, online content service means:
(a)  a service that delivers content to persons having equipment appropriate for receiving that content, where the delivery of the service is by means of an internet carriage service; or
(b)  a service that allows end‑users to access content using an internet carriage service;
where the service:
 (c)  is provided to the public (whether on payment of a fee or otherwise); and
 (d)  has a geographical link to Australia;
but does not include a service to the extent to which it is:
(e)  an exempt online simulcast service; or
[…]
4 Exempt online simulcast service
(1)  For the purposes of this Schedule, exempt online simulcast service means a service, or a part of a service, that is provided to end‑users using an internet carriage service, and that:
(a)  does no more than provide a stream of content that is identical to the stream of programs transmitted on:
(i)  a commercial television broadcasting service provided under a commercial television broadcasting licence; or
(ii)  a commercial radio broadcasting service provided under a commercial radio broadcasting licence; or
(iii)  a subscription television broadcasting service provided under a subscription television broadcasting licence; or
(iv)  a subscription radio narrowcasting service; or
(v)  a subscription television narrowcasting service; or
(vi)  a broadcasting service provided by the Special Broadcasting Service Corporation; and
(b)  provides that stream of content simultaneously, or almost simultaneously, with the transmission of that stream of programs.
(2)  For the purposes of subclause (1), in determining whether a stream of content is identical to a stream of programs, disregard any differences that are attributable to the technical characteristics of the provision or transmission (for example, video resolution or sound quality).
(3)  For the purposes of subclause (1), in determining whether a stream of content is identical to a stream of programs, disregard the presence or absence of:
(a)  a watermark‑type logo; or
(b)  a watermark‑type insignia;
that is not gambling promotional content.

Extracts of Appendix A to the ASTRA Codes
Betting Advertising during a Live Sporting Event
(1) [bookmark: _Ref506463543]From 5:00am to 8:30pm, a Licensee must not broadcast Betting Advertising during a Live Sporting Event:
a) 	from 5 minutes before the Scheduled Start of Play, where live-to-air coverage of Play commences no earlier than the Scheduled Start of Play;
b) 	in all other cases, five minutes before the broadcast of the first Program that includes the Live Sporting Event,
until 5 minutes after the conclusion of live-to-air coverage of Play.
(2) [bookmark: _Ref506791949][bookmark: _Ref507521240]From 8.30pm to 5:00am, a Licensee must not broadcast Betting Advertising during Play in a Live Sporting Event but may broadcast Betting Advertising:
a) before Play has commenced;
b) during Scheduled Breaks in Play;
c) during Unscheduled Postponements in Play; and
d) after Play has concluded.
Promotions of Betting Odds during a Live Sporting Event
(3) [bookmark: _Ref507521409][bookmark: _Ref506463549]From 5:00am to 8.30pm, a Licensee must not broadcast a Promotion of Betting Odds during a Live Sporting Event:
a) from 5 minutes before the Scheduled Start of Play, where live-to-air coverage of Play commences no earlier than the Scheduled Start of Play;
b) in all other cases, five minutes before the broadcast of the first Program that includes the Live Sporting Event,
until 5 minutes after the conclusion of live-to-air coverage of Play.
(4) [bookmark: _Ref506791956]From 8.30pm to 5:00am, a Licensee must not broadcast a Promotion of Betting Odds during Play in a Live Sporting Event but may broadcast a Promotion of Betting Odds other than by a Commentator:
a) before Play has commenced or after Play has concluded; and
b) during Play in a Long Form Live Sporting Event, as part of a distinct break of at least 90 seconds, and in the Permitted Frequency, provided that the Promotion of Betting Odds is not for a race, match or game that has already commenced. 


Promotion of Betting Odds by a Commentator
(5) A Licensee must not broadcast a Promotion of Betting Odds by a Commentator of a Live Sporting Event any time:
a) from 30 minutes before the commencement of Play; and 
b) until 30 minutes after the conclusion of Play.
[…]
Restrictions on Low Audience Share Channels
(10) [bookmark: _Ref506471071]Subject to clause (12), the restrictions in clauses (1) and (3) do not apply to the broadcast of a Live Sporting Event on a Low Audience Share Channel except in a broadcast of a Listed Event.
(11)  Subject to clause (12), clauses (2) and (4) apply to a Licensee in relation to the broadcast of a Live Sporting Event on a Low Audience Share Channel without any time of day restriction, except in the broadcast of a Listed Event.  
(12) Where a Licensee broadcasts a Listed Event on a Low Audience Share Channel, the Licensee must comply with the restrictions in clauses (1), (2), (3) and (4), as applicable to the time of day of the broadcast.
(13) The Licensee must draw to the reasonable attention of prospective viewers of any Low Audience Share Channel that the restrictions in clauses (1) and (3) do not apply to that channel, including through notification:
a) on its website; and
b) in any promotional material that includes the Licensee’s pricing and packaging for any Low Audience Share Channel(s). For the avoidance of doubt, above the line advertising campaigns are not subject to this requirement.
[…]
(20) The audience share of a Sports Channel for the purpose of classification as a Low Audience Share Channel will be determined as follows:
a) by reference to 28 day consolidated OzTAM ratings information for full day averages in metropolitan areas (total individuals, total TV share for 5 city metro, consolidated 28 days, 02:00-25:59). For periods prior to April 2016, reference will be made to 7 day consolidated OzTAM ratings information for full day averages in metropolitan areas (total individuals, total TV share for 5 city metro, consolidated 7 days, 02:00-25:59); 
b) if OzTAM data is not available for a Sports Channel, to qualify as a Low Audience Share Channel the Licensee must provide other evidence that reasonably demonstrates the average viewership of the channel(s) is at or below a 0.5% share of the metropolitan broadcast television audience over the applicable period; and
c) where the Sports Channel has a Related Channel, its audience share is taken to be the aggregated audience share for all Related Channels.
(21) In this Appendix:
[…] 
 “Live Sporting Event” means a live-to-air broadcast of a sporting event that includes Play.  A Live Sporting Event includes a Long Form Live Sporting Event. 
Live-to-air includes:
a) a delay of less than 90 minutes where broadcast as plausible live without reformatting; and
b) replay material during Play and any Unscheduled Postponements in Play. 
A Live Sporting Event does not include one or more live crosses to a Live Sporting Event from within a program that is not a Related Program, provided that:
a) the live crosses collectively represent no more than an insubstantial part of the program; and
b) the licensee does not promote, prior to the commencement of the program, that the program will or may contain live crosses; and
c) the licensee does not promote any individual live cross more than 15 minutes before that live cross.
For the avoidance of doubt, a live cross as contemplated in this definition will not make the program a Related Program. 
“Low Audience Share Channel” means a television Sports Channel that has an average share of the metropolitan broadcast television (free-to-air television and subscription television) audience of 0.5% or smaller over a period of the three previous consecutive financial years or, if a channel has operated for less than three financial years, over all full financial years of its operation.  
Where a Low Audience Share Channel exceeds an average metropolitan broadcast television audience share of 0.5% over a period of the three previous consecutive financial years or over all full financial years of its operation (as applicable), the channel will cease to be a Low Audience Share Channel from 1 January of the following year.
Subject to the above, where, at the time of its commencement, a new channel:
a) does not have any Related Channel, the new channel will be considered a Low Audience Share Channel for the period from its commencement until the end of the channel’s first full financial year of operation; 
b) has Related Channels and each Related Channel is a Low Audience Share Channel, the new channel will be considered a Low Audience Share Channel for the period from its commencement until the end of the channel’s first full financial year of operation; or
c) has any Related Channel that is not a Low Audience Share Channel, the new channel will not be considered a Low Audience Share Channel for the period from its commencement until the end of the channel’s first full financial year of operation.
[…]
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