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	Licensee 
	WIN Television VIC Pty Ltd 

	Finding
	Breached subsection 130ZS(1), Part 9D of the BSA [captioning requirements for multi-channelled commercial television broadcasting service].
Breached paragraph 7(1)(o) of Schedule 2 to the BSA [licence condition to comply with Part 9D].

	Relevant Legislation
	Broadcasting Services Act 1992 (the BSA)

	Program
	The Big Bang Theory; Mom

	Dates of broadcast
	The Big Bang Theory on 5 October 2020. 
Mom on 6 October 2020.

	Date finalised
	10 March 2021

	Type of service
	Commercial Television 

	Attachments
	A – Complaint to the ACMA




Background
On 29 October 2020, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a complaint about the captioning service for episodes of The Big Bang Theory and Mom (the programs).
The episodes of The Big Bang Theory and Mom were broadcast by WIN Television VIC Pty Ltd (the Licensee) on WIN Peach in the Shepparton region of the Regional Victoria TV1 licence area on 5 October 2020 (8:00pm) and 6 October 2020 (10:00pm) respectively.
The Licensee is subject to an affiliation agreement between WIN Corporation Pty Ltd (WIN) and Network Ten Holdings Pty Ltd (TEN). The Licensee has advised that programming is shown on its service in the Shepparton region and is received directly from TEN. The programming is the same as programming that airs in TEN’s metropolitan licence area.
For each of the programs, the ACMA has investigated the Licensee’s compliance with: 
· subsection 130ZS(1), Part 9D of the BSA; and
· paragraph 7(1)(o), Schedule 2 to the BSA. 
The programs
The Big Bang Theory and Mom are comedy TV programs, approximately 30 minutes in duration.
The Big Bang Theory is described as:
The Big Bang Theory is a comedy about brilliant physicists, Leonard and Sheldon, who are the kind of ‘beautiful minds’ that understand how the universe works. But none of that genius helps them interact with people, especially women. All this begins to change when a free-spirited beauty named Penny moves in next door.[footnoteRef:2] [2:  https://www.wintv.com.au/shows, accessed on 9 November 2020.] 

Mom is described as:
Christy, a newly sober single mother, attempts to pull her life together by avoiding alcohol. However, when her estranged mother walks into her life, she has to deal with her eccentricities.[footnoteRef:3] [3:  https://10play.com.au/mom/about, accessed on 9 November 2020.] 

Assessment and submissions
This investigation has taken into account the complaint (at Attachment A) and submissions from the Licensee. 
Issue 1: Did the Licensee provide a captioning service for the program broadcast on 5 October 2020 and the program broadcast on 6 October 2020?
Relevant provisions of the BSA
Subsection 130ZS(1) 
If 
(a) a commercial television broadcasting licence is in force; and  
(b) the licence was not allocated under section 38C; and  
(c) the licensee transmits a television program on:  
(i) ….
(ii) a HDTV multi-channelled commercial television broadcasting service; 
in the licence area; and  
(d) the program has been previously transmitted on another commercial television broadcasting service provided by the licensee in the licence area; and  
(e) the licensee provided a captioning service for the program when the program was so previously transmitted on the other service;
the licensee must provide a captioning service for the television program transmitted as mentioned in paragraph (c).
Finding
The Licensee breached subsection 130ZS(1) of Part 9D of the BSA. 
Reasons
Subsection 130ZS(1) of the BSA provides that the Licensee must provide a captioning service for programs transmitted on its non-primary multi-channels if the Licensee has previously broadcast the programs with captions on the Licensee’s main channel, or another multi-channel, in the same licence area.
On 15 October 2020, the Licensee advised that the programs had been previously broadcast in the Regional Victoria TV1 licence area on its primary channel in 2016, whilst under an affiliation agreement with the Nine Network, and that both programs had been captioned. It also advised that, when broadcast on 5 and 6 October 2020, neither program had been captioned.
On 12 November 2020, the ACMA received a copy of the programs broadcast on the Licensee’s ‘WIN Peach’ multi-channelled service in Regional Victoria TV1 on 5 October 2020 (The Big Bang Theory) and 6 October 2020 (Mom). The ACMA reviewed the programs and confirmed that neither episode was captioned. 
Accordingly, the Licensee breached subsection 130ZS(1) of the BSA.
On 15 October 2020, the Licensee submitted that itrelies on TEN, as its affiliate, to provide content that complies with the BSA. WIN noted that in the case of the programs under investigation:
As a TEN affiliate WIN Shepparton receives its programming directly from the TEN Network as it would air in TEN’s metropolitan licence area (multi-channel?). Under these circumstances WIN is totally reliant on our affiliate network to provide compliant programming and therefore up until receiving your query we were unaware of the situation.
WIN has since questioned the TEN Network and they have confirmed that they do not have to and would not commission captions for the forementioned programs because they do not require them under the Broadcasting Services Act 1992.
It is our opinion that the Broadcasting Services Act 1992 does not recognise this situation and was not considered when it was written.
Unfortunately to rectify this problem it would require WIN to commission captions to be locally produced which would be cost prohibitive to our business and exceed any revenue received through airing the programmes.
On 13 November 2020, the Licensee reiterated its concerns raised in its submission of 
15 October 2020 by submitting that:
In response to the investigation regarding the lack of captions on The Big Bang Theory and Mom on Peach (WIN Television VIC Pty Limited) in Shepparton on 5 and 6 October 2020 respectively. 
The WIN Network is a distributor of content, in this instance provided by the TEN Network (the content creator). […]
The WIN Network relies totally on its affiliate (TEN) to provide compliant content as regulated by the BSA. In this instant TEN under its metropolitan licence have complied with regulations, the programs in question previously aired on a different licences [sic] under the Nine banner, that allows for the program to air under a TEN banner without captions in metropolitan areas. This is where the Broadcast Services Act does not recognise the changes in how regional broadcasting business’s need operate today. WIN are the holders of regional licences in which we use those licences’ to distribute our affiliate networks content, the BSA fails to take into consideration that in this instance regional licence holders are not the content creators and may, because of commercial reasons swap affiliation. This is not a failing of the regional broadcasters but a failing of the Broadcast Services Act which was created in a time vastly different to the environment that we operate in today.  
We request that the ACMA take into consideration that the BSA does not account for regional broadcasters swapping affiliation alliances and also a consideration that viewers have not received a lesser offering because if WIN and SCA had not swapped affiliation viewers would see the exact same offering but under different banners. 
On 19 February 2021, WIN responded to the ACMA’s preliminary breach finding by noting that:
[…] While we understand ACMA’s position regarding the finding and the restraints ACMA are bound by under the current regulations, it is disappointing that we find ourselves at a point where it will be the viewers that may lose out and regional broadcasters once again are penalised because outdated regulations fail to recognise the environment we operate in today. […]
The ACMA notes the three separate submissions provided by the Licensee. 
By not providing a captioning service for the programs The Big Bang Theory and Mom broadcast on WIN Peach in the Shepperton region in the Regional Victoria TV1 licence area on 5 October 2020 (8:00pm) and 6 October 2020 (10:00pm) respectively, the Licensee breached subsection 130ZR(1) of the BSA.

Issue 2: Did the Licensee comply with the licence condition at paragraph 7(1)(o) of Schedule 2 to the BSA?
Relevant provisions of the BSA
Schedule 2—Standard conditions
Clause 7 Conditions of commercial television broadcasting licences
(1) Each commercial television broadcasting licence is subject to the following conditions:
[…]
(o) if a provision of Part 9D (which deals with captioning of television programs for the deaf and hearing impaired) applies to the licensee—the licensee will comply with that provision.
Finding
The Licensee breached paragraph 7(1)(o) of Schedule 2 to the BSA. 
Reasons 
By not complying with subsection 130ZS(1) of Part 9D of the BSA, the Licensee failed to comply with the licence condition at paragraph 7(1)(o) of Schedule 2 to the BSA.
	


Attachment A
Complaints to the ACMA dated 6 October 2020:

Program: The Big Bang Theory 
Broadcast Date: 05/10/2020 (No program time included). 
Captioning not provided. 

Program: Mom 
Broadcast Date: 06/10/2020 (No program time included).
No captioning. 
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