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Investigation report no. BI-558
	[bookmark: ColumnTitle]Summary
	

	Licensee [Service]
	[bookmark: _Hlk65663555]Channel Seven Brisbane Pty Limited [Seven]

	Finding
	Breach of clause 3.5.1 [privacy]
Breach of subclause 3.2.1(d) [Material which may cause distress - exercise sensitivity]

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised in 2018)

	Program
	[bookmark: _Hlk51058867]7News Gold Coast

	Date of broadcast
	3 March 2020

	Date finalised 
	4 March 2021

	Type of service
	Commercial – television

	Attachments
	A - extracts of the complaints to the licensee and the ACMA
B - extracts of the licensee’s response to the complaint and submissions to the ACMA 
C - relevant Code provisions and the ACMA’s process for assessing compliance




Background
In June 2020, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into 7News Gold Coast (the program), about a report on the sentencing of a man who had assaulted both a taxi driver and a rideshare driver on the same night (the report). 
The report was broadcast on Seven by Channel Seven Brisbane Pty Limited (the licensee) on 3 March 2020 during the program’s 5.30 pm bulletin. It included CCTV footage of the taxi driver who was the victim of the assault, with her face partially blurred. 
The ACMA received a complaint from the taxi driver that the broadcast invaded her privacy and did not exercise proper care and sensitivity in the treatment of a vulnerable victim of crime.
The ACMA has investigated the licensee’s compliance with clause 3.5.1 [Privacy] and subclause 3.2.1(d) [Material which may cause distress - exercise sensitivity] of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code).
The report
The report concerned the assaults and the sentencing of the assailant on the day of the broadcast. 
The report included CCTV footage of the victim and the assailant from inside the taxi; a map showing the movements of the assailant on the morning of the attacks; extracts of an interview with the assailant’s lawyer; footage of passers-by coming to the victim’s aid; footage of the assailant leaving the courthouse; and a journalist reporting from outside the courthouse.
The CCTV footage taken from within the taxi was played three times, totalling 24 seconds of the 1 minute 30 second report.
Issue 1: Privacy
[bookmark: _Hlk53148852]Relevant Code provision
3.5.1		In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless:
a) there is a public interest reason for the material to be broadcast; or
b) the person has provided implicit or explicit consent for the material to be broadcast […].
Note: The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy. 
Finding
The ACMA finds that the licensee breached clause 3.5.1 of the Code. 
Reasons
In assessing compliance with clause 3.5.1, the ACMA is assisted by its Privacy Guidelines for Broadcasters 2016 (The ACMA’s Privacy Guidelines).[footnoteRef:2] [2:  https://www.acma.gov.au/publications/2019-11/guide/privacy-guidelines-broadcasters, accessed 15 September 2020.] 

The ACMA will consider the following questions:
· Was a person identifiable from the broadcast material? 
· Did the broadcast material disclose personal information or intrude upon the person’s seclusion in more than a fleeting way? 
If the answer to both questions is yes, then there is a potential breach of the Code’s privacy provisions.
The ACMA will then consider:
· Was the person's consent obtained—or that of a parent or guardian?
· Was the broadcast material available in the public domain?
· Was the invasion of privacy in, and proportionate to, the public interest?
If the answer to any of these is yes, then there may be no breach found.
The complaint to the licensee stated:
I am a victim of assault and have survived a traumatic incident. Seven should have covered my face properly when they broadcast. Even though Seven has attempted to black out my image, I and other people still clearly see my face. There was no consideration for the victim.
The licensee responded to the complainant: 
The footage shown of you during the report [does] not constitute an invasion of your privacy, as the footage was and remains widely available, including in various locations online, and was also broadcast by other television networks. Additionally, Seven took steps to protect your identity, blurring your face in the footage shown […].
Was a person identifiable from the broadcast material? 
For the ACMA to make a finding that clause 3.5.1 of the Code has been breached, a particular person must be identifiable from the broadcast. 
A person will be identifiable if, from the broadcast, their identity is apparent or can reasonably be ascertained. This is considered having regard to the context and content of the broadcast.
The licensee has submitted that it had taken steps to protect the complainant’s identity by blurring part of her face in the footage and as a consequence, the complainant was not identifiable:
	While the complainant herself and other close family that already knew of the assault would have been able to identify that the footage was of the complainant, we do not believe the complainant was identifiable to any ordinary reasonable viewer, given the blurring of the images. […] in this instance no other identifying details were provided within the broadcast such that it could be claimed the complainant was identified. The only details given were the age, gender and occupation of the victim. 
The ACMA acknowledges the CCTV footage of the complainant’s face had blurring effects added by the licensee, particularly to the top half of her face. However, the blurring effect did not obscure her face entirely, allowing a viewer to see the unobscured parts of her face, head and hair, to a degree that made her recognisable from the footage. It was more than fleeting and was repeated in the broadcast.
The ACMA considers that the complainant would have been identifiable from the broadcast material.
Did the broadcast material disclose personal information or intrude upon a person’s seclusion in more than a fleeting way? 
Personal information
The Office of the Australian Information Commissioner (OAIC) lists ‘an individual’s name, signature, address, telephone number, date of birth, medical records, bank account details, employment details and commentary or opinion about a person’ as examples of personal information.[footnoteRef:3]  [3:  https://www.oaic.gov.au/privacy/australian-privacy-principles-guidelines/chapter-b-key-concepts/#personal-information, accessed 15 September 2020.] 

The broadcast disclosed personal information of this nature in the form of the complainant’s occupation and her age. The ACMA also considers that the report disclosed sensitive personal information including that the complainant had been the victim of an assault, details of the attack and close-up CCTV footage of her face taken from inside the taxi, including her facial expressions in response to the attack.
The footage was not of the complainant merely driving the vehicle or accepting a passenger. The assault on the complainant changed the nature of the material such that it was no longer footage of a person in the course of their work as a taxi driver. Instead, it was a close-up recording of the facial expressions of a person in the midst of enduring a violent attack within a confined space, which happened to be her place of work. This made the personal information that the footage conveyed extremely sensitive.
The CCTV footage included a close-up of the victim’s face inside the taxi showing her in a vulnerable position being subjected to a physical assault which was out of her control and occurred without warning.  
The ACMA considers that information about a victim of a violent crime that included intimate visual information about the actions and responses that comprised such an incident, and the injuries the victim sustained, constitutes sensitive personal information about that person.
Therefore, the ACMA considers that the report disclosed personal information. Having found this, it is not necessary to consider whether the material intruded upon a person’s seclusion in more than a fleeting way.
Was the person's consent obtained?
The complainant stated that she first found out about the report after someone sent her a copy, and that she had not given her consent for the footage of her being used.
The licensee submitted that it attempted to obtain the complainant’s consent for the report, however it was not able to contact her due to a change in her details.
While noting the licensee’s attempts to contact the complainant, the ACMA is satisfied that the complainant’s consent was not obtained for the broadcast of the CCTV footage.
Was the broadcast material available in the public domain?
The licensee submitted that the CCTV footage material was provided from a confidential source. 
The licensee submitted to the complainant that the footage was:
… widely available, including in various locations online, and was also broadcast by other television networks.
The licensee submitted to the ACMA:
… at the time of the complainant's complaint, there were at least four examples of news reportage of the incident involving the complainant published online, including at least one that was published several hours prior to the 7NEWS Gold Coast Broadcast which contained the full, unedited footage from the complainant's taxi as well as identifying the complainant with their full name. While the footage has since been removed from this article, the remainder of the article, including identification of the complainant, remains available online as at the time of these submissions.
The ACMA accepts that the CCTV footage was published online on news sites prior to Seven’s broadcast of the material at 5.30 pm.
The ACMA therefore considers that the CCTV footage was, to that extent, in the public domain at the time of the broadcast.
[bookmark: _Hlk62659546]In the course of this investigation, consideration was also given to the relevance and materiality of the licensee’s submission that the CCTV material was listed as an item of evidence in a Queensland Police Service Court Brief. 
After carefully considering all evidence, the circumstances of, and nature of the broadcast, and the licensee’s extensive submissions, the ACMA ultimately considered that in this case, the footage being listed as an item in the Court Brief was not material to whether the broadcast constituted a breach of clause 3.5.1 of the Code. 
In a general sense, however, whether sensitive personal information of victims of crime that may be obtainable through court records can be broadcast without invading a person’s privacy, in the absence of a court order that does not prevent that material from being broadcast, will depend on the particular circumstances, including the nature of the personal information, whether the victim of the crime has consented to the information being disclosed and how the public interest test is evaluated in the particular circumstances. 
Given the ready availability of devices that enable crimes to be recorded, the ACMA is cognisant that a propensity by licensees to broadcast sensitive personal information about the victims of crime, could have the unintended effect of discouraging victims of crime from pursuing action through the criminal justice system, for fear of being further victimised by having their identity broadcast on widely watched free-to-air television reports. 
Such an outcome would not be in the broader public interest.


Context and the nature of the material published
The Code contains a note about publicly accessible personal or private material:
The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy (emphasis added). 
However, the Code does not provide an exception to the obligations relating to the broadcasting of personal and private information, merely because the information is already in the public domain.  
Further, regardless of whether a court makes an order regarding the broadcast of material used as evidence in a criminal trial, a broadcaster is still required to consider its obligations under the Code to not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy unless there is a public interest reason to do so.
A broadcaster should consider the context in which material has entered the public domain, and whether it still remains ‘material relating to a person’s personal or private affairs’ that might invade their privacy, due to the nature of the material and all relevant contextual factors. 
The ACMA’s Privacy Guidelines relevantly state:
Using material that is already in the public domain will generally not be an invasion of privacy.
This may include the use of material obtained from online or social media sites where there are no access restrictions.
However, the absence of access restrictions, while an important consideration, may not be determinative. Account will be taken of the nature of the material and the context in which it has been published.
The relevant content may be of a nature that indicates it has been put in the public domain without the affected person’s knowledge or consent – for example, material that is inherently offensive and appears to have been uploaded by someone other than the affected person.
Using material that has previously been disclosed by a person on a confidential basis, or to a limited or closed circle of recipients, may be an invasion of their privacy. Its private nature may be implied, even if there was no request to keep it confidential. 
The licensee also further submitted that:
In the current circumstances there is nothing in the nature of the footage or its disclosure that would relevantly negate the general principle that material in the public domain will not generally be an invasion of privacy. 
The ACMA does not agree with this submission. In relation to the CCTV footage recorded inside the taxi, the ACMA considers it was necessary for the broadcaster to consider the nature of the material and the context in which it had been published, before concluding that the obligations of clause 3.5.1 would be met.
The fact that the CCTV footage was available online, did not negate the licensee's obligation to comply with clause 3.5.1. Close-up footage of a victim’s response to an unprovoked, violent attack is sensitive personal information, the disclosure of which should be approached with caution. 
The ACMA does not consider that disclosure of this type of information in a broadcast can be made simply on the basis that it already exists somewhere in the public domain.
By broadcasting the CCTV footage, the licensee disclosed sensitive personal information about the complainant and intruded upon her privacy whilst she was undergoing a violent attack. 
The ACMA acknowledges the licensee’s submission that the footage from the incident was confined to brief clips, that it had ‘blurred the complainant's eyes’ and did not give her name in the report. However, the ACMA also notes that the blurring effect did not conceal her identity adequately and the CCTV footage was repeated, increasing the likelihood she could be recognised from the broadcast.
There is no evidence the complainant provided any implied or express consent to the online news services, and no indication that the licensee had any reason to believe that the complainant had done so.
The information before the ACMA indicates the readership of the online articles referred to by the licensee was significantly less than the audience for the broadcast. For example, the online news site which reportedly published the CCTV footage at 4.04 pm, is a subscription-only service with a reported readership of 13,318 unique visitors per day, and an average story audience of 59.[footnoteRef:4] The audience for 7News Gold Coast is reported to be 48,000 people.[footnoteRef:5]  [4:  Isentia readership figures obtained 10 September 2020.]  [5:  Isentia readership figures obtained 15 September 2020.] 

In its response to the complainant, the licensee also referred to the CCTV footage having been broadcast by other television networks on the same evening as the licensee’s broadcast. 
[bookmark: _Hlk61425335]The ACMA considers that the initial intrusion into the complainant’s private life, without her consent, should not function as a basis for the further intrusion by additional broadcasts of the CCTV footage, solely on the grounds that the broadcast conveyed information already in the public domain. Any further distribution must demonstrably be in, and proportionate to, the public interest.
The CCTV footage contained what remained sensitive personal information which should not have been further disclosed without the consent of the complainant.  
[bookmark: _Hlk50651205]Was the invasion of privacy in, and proportionate to, the public interest?
The licensee submitted that:
…there was a public interest justification for the Broadcast, given the considerable public interest in public safety and law and order. News reports similar to this Broadcast regularly feature in news bulletins, demonstrating the high degree of public interest in reports such as the one featured. Given the protections put in place when preparing the Broadcast to protect the complainant's identity, Seven is of the view that the footage shown in the Broadcast was proportionate to the public interest, justifying its inclusion.
The ACMA acknowledges the public interest in reporting on crime, public safety, and the consequences of breaking the law, such as the sentencing of an offender. Reporting on crime is a fundamental component of public interest journalism and the ACMA notes that the lack of any suppression orders meant, in this case, the licensee was able to report on the story.
However, there are limits to this public interest exception. Identifying the complainant and exposing her facial expressions at the time of the assault, was not in the public interest, in a story about the sentencing of the offender. 
The licensee further submitted:
[T]o omit this footage from a news report on the incident would be detrimental to the public interest, depriving them of key information about the incident. 
[…]
This pattern of news reportage is common to news reports of acts of crimes. CCTV footage of such acts has long formed part of countless news reports on crime, with such footage often featuring imagery of victims similar to what was shown during the Broadcast. Such footage is often necessary to enable viewers to understand what took place, contextualizing not just the role of the perpetrator, but crucially, the situation of the victim as well.
[bookmark: _Hlk53054680]The ACMA does not agree that a focus on the facial reactions of the victim of the assault, conveying shock and fear, contextualises the situation of the victim so that it adds any significant value to the viewer’s understanding of what it must be like to endure an unprovoked and violent assault. The complainant’s face and distinguishing characteristics could have been obscured through further pixelation or blurring, and her identity protected, while still providing footage of the offender.  This would have placed greater focus on the offender and the crime he committed, and not on the victim’s facial expressions—the broadcast of which has caused the complainant significant distress. 
The Code places an obligation on licensees to broadcast material in a way that does not invade a person’s privacy unless there is a public interest reason to do so. In this case, whilst there was a public interest reason to report on the story, there was no public interest reason to show the complainant’s face. The sensitive nature of the CCTV footage meant the licensee was required to adequately edit the material, so she was not identifiable, or obtain her consent to broadcast her face without adequate pixelation.
The ACMA does not consider that the invasion of privacy was in, and proportionate to, the public interest.
Accordingly, the ACMA finds that the licensee breached clause 3.5.1 of the Code.
Issue 2: Material which may cause distress
[bookmark: _Hlk53053003]Relevant Code provision
[bookmark: _Hlk50661309]3. News and Current Affairs
[…]
3.2 Material which may cause distress 
3.2.1	In broadcasting a news or Current Affairs Program, a Licensee must: 
[…]
[bookmark: _Hlk50970056]d)	exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident; 
[…]
Finding
[bookmark: _Hlk4406021][bookmark: _Hlk10549206]The ACMA finds that the licensee breached subclause 3.2.1(d) of the Code.  
Reasons
The complaint to the ACMA was that the CCTV footage was about an act of violence committed against the complainant, and that the licensee had not exercised sensitivity by considering her feelings as a victim when they broadcast the footage.
The licensee submitted that:
The cumulative duration of this footage was 24 seconds out of a report that had a duration of one and a half minutes. Of the 24 seconds of footage shown, just two seconds of the footage showed the confrontation between the complainant and the perpetrator, clearly demonstrating the sensitivity exercised in preparing the Broadcast. Additionally, the footage was very low quality, with it being black and white and of a very low frame rate (effectively one frame per second), considerably reducing its impact.
Furthermore, the impact of the footage itself is quite low, as it does not show any detail of the confrontation between the complainant and the perpetrator and lacks any audio.
The ACMA acknowledges the licensee’s submission that the footage in the broadcast was black and white, did not show blood or injury detail, constituted a series of still frames rather than continuous footage, and did not depict the precise moment the assailant hit the victim. There was no audio accompanying the footage. Of the CCTV frames that were included, only a few included the complainant’s facial expressions, making these brief, relative to the overall duration of the report.
The report conveyed some sympathy for the complainant, including that she had been attacked ‘after doing a favour’ and that she had to sound the horn to attract the attention of passers-by who came to her aid. This humanised her as the victim of an unprovoked and frightening crime, as opposed to merely showing her facial expressions in response to the attack, which could be perceived as gratuitous. 
Overall, the broadcast did not disproportionately rely on the visual footage of the complainant. It included stills and footage of the assailant, statements from the assailant’s lawyer, a map depicting the movements of the assailant on the morning of the attack, and an on-location reporter outside of the court detailing evidence from the case. This other material balanced the use of the CCTV footage within the report.
However, as stated, the complainant was identifiable from the broadcast due to inadequate blurring of her face. This has led to significant distress and embarrassment for the complainant.
The footage was taken at close proximity to the complainant inside the taxi and included images of the victim’s spontaneous reactions and facial expressions immediately preceding and after the impact, that were not fully obscured by the partial blurring. Some of these frames were repeated in the broadcast, adding to the likelihood of her being identified. 
While the licensee has submitted that it was unable to contact the complainant, her face and any distinguishing characteristics could have been adequately obscured if it had been completely pixelated or blurred and her identity protected in the broadcast. 
[bookmark: _Hlk51153496]The Code requires licensees to exercise sensitivity in broadcasting images of people who have survived a traumatic incident. In this case, a victim of a violent crime was identifiable from the broadcast and her privacy was intruded upon. Taking all factors into consideration, the ACMA is of the view that the licensee did not exercise the requisite sensitivity in the broadcast.
Accordingly, the ACMA finds that the licensee breached subclause 3.2.1(d) of the Code.  


Attachment A
Complaint 
Extracts of complaint to the ACMA dated 3 April 2020:
The footage is about an “act of violence committed against me”.
[…] I just realized that Channel 7 also broadcasted the above footage, as someone sent me this morning about the Channel 7’s footage.
[bookmark: _Hlk53149487]I am a [taxi driver]. On [date], I was assaulted whilst carrying out my work duties, suffering [injuries] as a result of a physical attack. When police officers visited me at [the] Hospital to take my statement, I told them that due to my personal circumstances I did not want to involve any media.
[bookmark: _Hlk53149509][The offender] was sentenced on 3 March 2020.
Subsequently, I picked up a gentleman when I was on duty on 9 March 2020. The passenger saw me and said, “I am so sorry about what happened to you. You didn’t deserve that”. I had no idea what he is talking about. He said “I saw your footage from the TV news, a guy [assaulted you] inside the taxi. It was broadcast on [TV]”. I said, “That’s not possible it must be another driver”. He then showed me his phone and said, “[an Australian news website] also published it on-line”. He then read me the story whilst I was driving.
[…]. 
The footage of the “act of violence committed against me”. How could it be allowed to be broadcast and published without my knowledge? I was never informed it was going to happen. Channel 7 reported the facts but I am not sure that Channel 7 followed [the] correct codes of practices.
[…]
Firstly, Channel 7 should have informed me before [broadcasting] the incident […] Channel 7 treated me without respect nor courtesy.
Secondly, Channel 7 should have covered my face UTTERLY when [they] broadcast the incident. I and other people still recognize my face even though Channel 7 has placed something on my face […].
I have a right to privacy.
Although the law allows the Channel 7’s reporting, I strongly believe there to be no accounting for the media’s duty of care.  I am extremely angry about the Channel 7’s treatment of vulnerable people in this manner. Channel 7 should be more considerate of the individual’s circumstances.
[…] the media should also respect the victim’s privacy. Again, how it is possible an act of violence appears on air without the victim’s knowledge […].


Complaint to the licensee dated 8 April 2020:
[bookmark: _Hlk51059023]I make a complaint under the Code of Practice. The footage is about an "act of violence committed against me." News report about the sentencing of the man who attacked me while I performed my duties as a taxi driver. Seven reported the fact. However, I strongly believe a breach of the Code exists. CODE 3.2 Material which may cause distress CODE 3.5 Privacy I am a victim of assault and have survived a traumatic incident. Seven should have covered my face properly when they broadcast. Even though Seven has attempted to black out my image, I and other people still clearly see my face. There was no consideration for the victim […].
Extracts of complaint to the ACMA dated 20 May 2020:
I make a complaint under the Code of Practice. The footage is about an "act of violence committed against me." 
News report about the sentencing of the man who attacked me while I performed my duties as a taxi driver. Seven reported the fact. However, I strongly believe a breach of the Code exists. CODE 3.2 Material which may cause distress CODE 3.5 Privacy I am a victim of assault and have survived a traumatic incident. Seven should have covered my face properly when they broadcast. Even though Seven has attempted to black out my image, I and other people still clearly see my face. There was no consideration for the victim […]. 
[bookmark: _Hlk51074300]Extracts of complaint to the ACMA dated 20 May 2020:
Channel Seven concludes that there was a clear public interest justification for the broadcast of the footage in the form it was. Therefore, Seven is of the view that the material broadcast was broadcast in accordance with the Code. 
In their reply it says; The footage was only shown for a total 23 seconds throughout the report. As the footage was and remains widely available, including in various locations online, and was also broadcast by other television networks. Additionally, Seven took steps to protect your identity, blurring your face in the footage shown […].
I am frustrated with the above excuses from Channel Seven due to the following reasons;
· In fact, Seven broadcast the footage; it doesn’t matter if it was for 2 seconds or 23 seconds throughout the report.
· Seven point out all sorts of issues; the footage was widely available and was also broadcast by other networks. It does not justify that Seven broadcast without care. 
· [bookmark: _Hlk51079945]If Seven sincerely wished to protect my identity, then, Seven should have covered my face properly. As I already mentioned to Seven when I sent a complaint via FreeTV; I clarify that even though Seven has attempted to black out my image I and other people can clearly see my face. These are neither efforts nor genuine gestures.
Also, in their reply it says; The material broadcast was in relation to a matter of high public interest, that being law and order and public safety. There is a consistently high degree of interest from the general public in such matters. What about my right to law and order and private safety?
Although, the law allows the Channel Seven’s reporting to be in the public interest, however, on the other hand, Channel Seven also should have consideration of the victim’s circumstances as well. 
[…] 
Finally, in their reply it says; Seven is of the view that it did not constitute material which was likely to seriously distress or offend a substantial number of viewers.
[…] I am a victim of a physical attack and have survived a traumatic incident. […] I believe that Channel Seven have been in breach of the following Codes; 
3.2 Material which may cause distress
d) exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident: and
e) have regard to the feelings of relatives and viewers when including images of dead bodies or people who are seriously wounded, taking into account the relevant public interest.
3.5 Privacy
[…] the media must be accountable for their duty of care. 


Attachment B
Extracts of the licensee’s response and submissions
Extracts of licensee response to the complainant dated 19 May 2020:
You have raised a privacy concern regarding the content of a news report, as well as concerns that the content of the report may be distressing.
[…]
The Code provides that a news program must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, without their explicit or implicit consent. With regards to distress, the Code provides that a news program must not include material which, in the reasonable opinion of the broadcaster, is likely to seriously distress or offend a substantial number of viewers, unless there is a public interest reason to do so. The Code also states that sensitivity must be exercised when broadcasting images of people who have survived a traumatic incident.
The news report in question was a story on an assault of a taxi driver by a man. The story begins with a brief introduction recounting the incident, as 13 seconds of blurred, low quality footage of the incident are played. This is followed by an interview with the assailant’s lawyer, who recounted the incident and the circumstances surrounding it. Following this, the reporter provided a recount of the series of events that led up to the incident. This is followed by another brief interview with the lawyer, and then eight seconds of footage from the incident as its circumstances are explained. Following this, a summary of the court proceedings is given, with a piece to camera from the reporter out the front of the court. A brief interview with the lawyer, followed by sentencing details, is then given. The report then concludes with two seconds of footage from the incident.
[bookmark: _Hlk51147997]The footage shown of you during the report [does] not constitute an invasion of your privacy, as the footage was and remains widely available, including in various locations online, and was also broadcast by other television networks. Additionally, Seven took steps to protect your identity, blurring your face in the footage shown [...].
Furthermore, Seven is of the view that the material broadcast during the report in question was not material relating to your personal or private affairs, as it would not have enabled a person who was not already familiar with you to identify you. Additionally, the material broadcast was in relation to a matter of high public interest, that being law and order and public safety. There is a consistently high degree of interest from the general public in such matters.
With regards to the appropriateness of the nature of the footage shown during the report, Seven is of the view that it did not constitute material which was likely to seriously distress or offend a substantial number of viewers. The footage itself was very low quality, with a very low frame rate, as well as being in black and white, limiting its impact. Further, there was no audio accompanying the footage, further moderating it. The footage was only shown for a total 23 seconds throughout the report, which lasted over a minute and a half, further minimising its impact. Additionally, the nature of the footage was appropriate for the predominantly adult audience of 7NEWS. Sensitivity was also exercised with regards to impact of the footage by way of the blurring of your face and restricting the footage to just a small component of the report. Finally, as detailed above, there was a clear public interest justification for the broadcast of the footage in the form it was.
Therefore, Seven is of the view that the material broadcast was broadcast in accordance with the Code. However, as a gesture of goodwill to you, and to assuage any concerns that you may have, Seven has removed all copies of this broadcast from any online platforms.
Thank you again for contacting us. We appreciate your feedback as it provides us with valuable information regarding viewer’s attitudes, concerns and expectations.
Extracts of licensee submission to the ACMA dated 3 July 2020:
We refer to your email of 16 June 2020 regarding an investigation of a complaint in relation to a 7NEWS Gold Coast report, broadcast on 3 March 2020 in relation to the sentencing of a man for assault (Broadcast).
The ACMA has requested submissions from Seven in relation to the Broadcast's compliance with clause 3.2.1d) [Materials which may cause distress] and clause 3.5.1 [Privacy] of the Commercial Television Industry Code of Practice (Code).
At the outset, we wish to note that following the ACMA contacting Seven on the complainant's behalf on 7 April, all copies of the Broadcast were immediately removed from online platforms as a courtesy.
Materials which may cause distress
The Code provides at clause 3.2.1d) that "In broadcasting a news or Current Affairs Program, a Licensee must ... exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident."
The Broadcast included the following segments of footage from the complainant's taxi:
1.	A 14-second clip of the incident from inside the taxi, of which just one second (one frame) showed a confrontation;
2.	A seven-second clip of the incident from inside the taxi, none of which showed a confrontation between the complainant and the perpetrator; and
3.	A three-second clip of the incident, which was a shortened version of the 14-second clip shown earlier in the Broadcast. This clip showed just one second (one frame) of the confrontation.
[bookmark: _Hlk51079850][bookmark: _Hlk51073320]The cumulative duration of this footage was 24 seconds out of a report that had a duration of one and a half minutes. Of the 24 seconds of footage shown, just two seconds of the footage showed the confrontation between the complainant and the perpetrator, clearly demonstrating the sensitivity exercised in preparing the Broadcast. Additionally, the footage was very low quality, with it being black and white and of a very low frame rate (effectively one frame per second), considerably reducing its impact.
Furthermore, the impact of the footage itself is quite low, as it does not show any detail of the confrontation between the complainant and the perpetrator and lacks any audio. The nature and style of the footage shown should be familiar to viewers of 7NEWS Gold Coast, with similar style footage used in past news reports on incidents in taxis, and appropriate for the predominantly adult audience that viewed the broadcast. [...].
For these reasons, Seven submits that it exercised sensitivity when broadcasting the brief clips from the complainant's taxi and as such the Broadcast was in compliance with clause 3.2.1d) of the Code.

Privacy
The Code provides at clause 3.5.1 that: "In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person's personal or private affairs or which invades a person's privacy, unless:
a)   There is a public interest reason for the material to be broadcast."
[bookmark: _Hlk51848337]Seven submits that, at the time of the complainant's complaint, there were at least four examples of news reportage of the incident involving the complainant published online, including at least one that was published several hours prior to the 7NEWS Gold Coast Broadcast which contained the full, unedited footage from the complainant's taxi as well as identifying the complainant with their full name. While the footage has since been removed from this article, the remainder of the article, including identification of the complainant, remains available online as at the time of these submissions.
Therefore, Seven is of the view that the Broadcast did not include any material that was not already widely available and public at the time of the Broadcast, and as such did not invade the complainant's privacy or contain material related to the complainant's personal or private affairs, given the considerable amount of publicly related material pertaining to the incident available at the time of the Broadcast.
That said, Seven still took steps to ensure that the complainant's privacy was protected in the Broadcast. All footage from the incident, which as detailed above was contained to very brief clips, blurred the complainant's eyes in order to protect their identity. Additionally, at no time did the Broadcast mention the name of the complainant.
Further, there was a public interest justification for the Broadcast, given the considerable public interest in public safety and law and order. News reports similar to this Broadcast regularly feature in news bulletins, demonstrating the high degree of public interest in reports such as the one featured. Given the protections put in place when preparing the Broadcast to protect the complainant's identity, Seven is of the view that the footage shown in the Broadcast was proportionate to the public interest, justifying its inclusion.
For these reasons, Seven submits that the Broadcast did not contain material relating to the personal or private affairs of the complainant given the widely-accessible footage and details of the incident available prior to the Broadcast. Furthermore, Seven ensured that the complainant's identity was protected throughout the Broadcast and the footage shown was proportionate to the public interest in the matter. For these reasons, Seven submits that the Broadcast was in compliance with clause 3.5.1 of the Code.
Therefore, Seven submits that the Broadcast of 7NEWS Gold Coast on 3 March 2020 was in accordance with the Code.
[bookmark: _Hlk51073123]Extracts of licensee’s further submission to the ACMA dated 5 August 2020:
[bookmark: _Hlk51148609][bookmark: _Hlk51064018]The first time the footage was broadcast was during 7NEWS Gold Coast on 3 March 2020 at 5.30pm. No promotions or news flashes contained any of the footage prior to this.
[bookmark: _Hlk53148556][The full footage was published on [an Australian news website] at 4.04pm on 3 March 2020, as well as on other websites including [a UK news website] (published 2.39pm on 3 March) and [a New Zealand news website]. 
[bookmark: _Hlk51847922]The complainant was identified in court as [name], when the footage was played to the court. The reporter responsible for the report made efforts to contact the complainant, but was not able to locate a [name] in the [relevant] region prior to the broadcast. The taxi company refused to provide any details about the driver when contacted, and the complainant was not in court for the sentencing.
The material was provided from [a confidential source].
Extracts of licensee’s submissions to the ACMA dated 20 November 2020:
[…]
Privacy
The ACMA has formed the preliminary view that Seven was in breach of Clause 3.5.1 of the Commercial Television Industry Code of Practice 2015 (the Code).
Firstly, Seven rejects the ACMA's position that the complainant was identifiable from the footage shown. While the complainant herself and other close family that already knew of the assault would have been able to identify that the footage was of the complainant, we do not believe the complainant was identifiable to any ordinary reasonable viewer, given the blurring of the images. In order for a person's privacy to be breached they must be able to be identified by the public at large based solely on the material within the broadcast.
We note that the ACMA Privacy Guidelines indicate that pixelation of a person's face will not necessarily be sufficient to de-identify that person—for example, where they are identifiable from other details in the broadcast. However, in this instance no other personally identifying details were provided within the broadcast such that it could be claimed the complainant was identified. The only details given were the age, gender and occupation of the victim.
We note that the complainant was in fact named in the relevant proceedings and also by other media organisations, prior to our broadcast. However, our broadcast must be assessed on its own and not within a broader context in which the identity of the victim could be ascertained from other sources. For these reasons we maintain our view that the complainant was not identifiable from the broadcast.
Secondly, Seven is strongly of the view that the footage of the complainant contained in the Broadcast was already widely available in the public domain at the time of the Broadcast, and as such cannot be considered material which invades a person's privacy. As detailed in Seven's prior submissions, the footage was widely available online at the time of the Broadcast, with such online reportage containing far more detail than the Broadcast about the assault and the complainant.
Indeed, the ACMA's preliminary view accepts this, saying:
"The ACMA accepts that the CCTV footage was published online on news sites prior to Seven's broadcast of the material at 5.30 pm.
"The ACMA therefore considers that the CCTV footage was in the public domain at the time of the broadcast”.
While the ACMA is of the view that the footage in the Broadcast was not played at the Southport Court, Seven submits that the CCTV footage was part of the Queensland Police Service Court Brief for the matter, and that the footage was to be submitted to the Court as evidence in the matter. The Court did not make any order regarding the CCTV footage that would prevent it being broadcast.
As such and given that the footage was already being shown online, it was reasonable for Seven to make the decision to include excerpts of the footage within the broadcast. This view was not unique to Seven, as we are aware that other networks also featured the same footage [...].
We note that the ACMA's Privacy Guidelines relevantly state:
Using material that is already in the public domain will generally not be an invasion of privacy.
This may include the use of material obtained from online or social media sites where there are no access restrictions.
However, the absence of access restrictions, while an important consideration, may not be determinative. Account will be taken of the nature of the material and the context in which it has been published.
The relevant content may be of a nature that indicates it has been put in the public domain without the affected person's knowledge or consent — for example, material that is inherently offensive and appears to have been uploaded by someone other than the affected person.
Using material that has previously been disclosed by a person on a confidential basis, or to a limited or closed circle of recipients, may be an invasion of their privacy. Its private nature may be implied, even if there was no request to keep it confidential.
Seven acknowledges that there may be circumstances in which the availability of footage of an assault online might not be sufficient to negate privacy of the victim — such as where online disclosure was only to a small, closed group or where the circumstances suggest that the disclosure was unlawful or in breach of confidence (such as "revenge porn"). However, in this instance the disclosure online was by a number of large media organization, including […] and the […], following court proceedings.
In the current circumstances there was nothing in the nature of the footage or its disclosure that would relevantly negate the general principle that material already in the public domain will not generally be an invasion of privacy. This is fundamental to public interest journalism and should only be overruled in the most extreme circumstances.
The draft ACMA report indicates that the complainant had told police she did not want any media reports about the incident. However, that was not a circumstance known to us at the time the material was broadcast and no relevant legal restrictions on media coverage were in place. The Court did not make any order regarding the CCTV footage or the disclosure of the identity of the victim.
To the extent that our submission that there was no invasion of privacy is not accepted by the ACMA, then we submit that there was a clear and identifiable public interest in the material being broadcast.
The draft ACMA decision acknowledges the significant public interest in reporting on crime, public safety, and the consequences of breaking the law, such as the sentencing of an offender. But then concludes that the use of the CCTV footage which showed the facial expressions of the victim, was not in the public interest, in a story about the sentencing of the offender. However, we believe that in reaching this conclusion the ACMA has failed to give adequate weight to the media's essential role in ensuring public scrutiny of the judicial system. As the well-known maxim states "Justice must not only be done, but be seen to be done". The media acts as the eyes and ears of the public to ensure that open justice works and there is public scrutiny of the criminal justice system.
Given the public availability of the CCTV footage, its use within the Broadcast must be viewed through the prism of the public's right to information concerning the operation of the judicial system, unless orders have been made to limit or restrict reporting.
To omit this footage from a news report on the incident would be detrimental to the public interest, depriving them of key information about the incident […]. 
This pattern of news reportage is common to news reports on acts of crime. CCTV footage of such acts has long formed part of countless news reports on crimes, with such footage often featuring imagery of the victims similar to what was shown during the Broadcast. Such footage is often necessary to enable viewers to understand what took place, contextualizing not just the role of the perpetrator, but crucially, the situation of the victim as well.
Without such footage, the viewing public would be deprived of key information regarding a matter of public interest. In relation to this Broadcast specifically, law and order and public safety are matters of significant public interest on the Gold Coast region. During the 2020 Queensland election, law and order and public safety was one of the key issues of the campaign. This demonstrates an elevation of the incident reported on during the Broadcast, as its place in the local debate around law and order reaffirmed the crucial need to present a complete picture of the incident, including the footage of the incident.
Despite the footage already being in the public domain, sensitivity was exercised in only using short excerpts of the footage with no audio and blurring the face of the complainant [...] and ensured the extent of the disclosure by 7News was proportionate to the relevant public interest.
Online news outlets published the full, several-minute video of the incident, not blurring the face of the complainant at all, along with providing written details of the complainant including their name. This resulted in the personal information of the complainant already being in the public domain prior to the Broadcast, although Seven still took steps to protect the personal information of the complainant by not naming them, blurring the footage and restricting it to brief clips. [...].
Given the widely available nature of the footage and the personal information of the complainant prior to the Broadcast, Seven would have been derelict in informing the public about a matter of significant public interest if it did not include the footage in the Broadcast.
Considering that the footage featured in the Broadcast was already in the public domain, the significant public interest in law and order, the widely-demonstrated newsworthiness of the incident, the long history of using similar footage when reporting crime, the efforts taken by Seven to protect the privacy of the complainant, Seven is of the view that our efforts ensured the extent of any invasion of privacy were proportionate to the public interest in the incident, and compliant with the Code.
For these reasons, Seven submits that the Broadcast was in accordance with Clause 3.5.1 of the Code. To find otherwise would stand in contrast to longstanding, widely accepted industry practice when reporting on similar matters of law and order and court proceedings.
Material which may cause distress
The ACMA has formed the preliminary view that Seven was in breach of Clause 3.2.1 (d) of the Code. As detailed above, Seven is of the view that sensitivity was exercised when preparing the Broadcast. In forming its preliminary view, the ACMA states that:
"Overall, the broadcast did not disproportionately rely on the visual footage of the complainant. It included stills and footage of the assailant, statements from the assailant's lawyer, a map depicting the movements of the assailant on the morning of the attack, and an on-location reporter outside of the court detailing evidence from the case. This other material balanced the use of the CCTV footage within the report.
"However, as stated, the complainant was identifiable from the broadcast due to inadequate blurring of her face. This has led to significant distress and embarrassment for the complainant".
For the reasons outlined above Seven does not believe the complainant was identifiable and repeats our submission that appropriate care and sensitivity was exercised by only using short excerpts of the footage with no audio and blurring the face of the complainant. We therefore maintain our view that, the Broadcast did not breach Clause 3.2.1 (d) of the Code.
Therefore, Seven submits that the Broadcast of 7NEWS Gold Coast of 3 March 2020 was in compliance with the Privacy and Material which may cause distress provisions of the Code.



 Attachment C
Relevant Code provisions 
3. News and Current Affairs
3.1 Scope and Interpretation
[…]
[bookmark: _Hlk50661818][bookmark: _Hlk51153582]3.1.2	Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a)	the facts known, or readily ascertainable, at that time;
b)	the context of the segment (or Program Promotion) in its entirety; and
c)	the time pressures associated with the preparation and broadcast of such programming.
[…]
3.2 Material which may cause distress 
3.2.1	In broadcasting a news or Current Affairs Program, a Licensee must: 
[…]
d)	exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident; 
[…]
[…]
3.5 Privacy
3.5.1	In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless:
a) there is a public interest reason for the material to be broadcast; or
b) the person has provided implicit or explicit consent for the material to be broadcast 
Note:	The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy.
[bookmark: _Hlk23415566]The ACMA’s process for assessing compliance
[bookmark: _Hlk19602273]The ordinary reasonable viewer
When assessing content, the ACMA considers the meaning conveyed by the material that is the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.


Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:6] [6:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167. ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.

[image: ]
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