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 Investigation report no. BI-555
	[bookmark: ColumnTitle]Summary
	

	Licensee [Service]
	[bookmark: _Hlk50555496][bookmark: _Hlk65662267]Queensland Television Ltd. [Nine]

	Finding
	[bookmark: _Hlk65662330]Breach of clause 3.5.1 [privacy]
Breach of subclause 3.2.1(d) [Material which may cause distress - exercise sensitivity]

	Relevant code
	[bookmark: _Hlk65662434]Commercial Television Industry Code of Practice 2015 (revised in 2018)

	Program
	[bookmark: _Hlk50555220]Gold Coast Nine News

	Date of broadcast
	[bookmark: _Hlk65662301]3 March 2020

	Date finalised
	4 March 2021

	Type of service
	Commercial—television

	Attachments
	A - extracts of the complaints to the licensee and the ACMA
B - extracts of the licensee’s response to the complaint and submissions to the ACMA 
C - relevant Code provisions and the ACMA’s process for assessing compliance




Background
In June 2020, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into Gold Coast Nine News (the program), about a report on the sentencing of a man who had assaulted both a taxi driver and a ride-share driver on the same night (the report). 
The report was broadcast on Nine by Queensland Television Ltd (the licensee) on 3 March 2020 during the program’s 5.30 pm bulletin. It included clear CCTV footage of the taxi driver who was the victim of the assault.
The ACMA received a complaint from the taxi driver that the broadcast invaded her privacy and did not exercise proper care and sensitivity in the treatment of a vulnerable victim of crime.
The ACMA has investigated the licensee’s compliance with clause 3.5.1 [Privacy] and subclause 3.2.1(d) [Material which may cause distress - exercise sensitivity] of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code).
The report
The report concerned the assaults and the sentencing of the assailant on the day of the broadcast. The banner text accompanying the report carried the description, ‘Man walks free after taxi assault: [Assailant] sentenced over unprovoked attack on female driver’.
[bookmark: _Hlk50730519]The report included CCTV footage of the victim and the assailant from inside the taxi and extracts of an interview with the assailant’s lawyer. The CCTV footage was broadcast in two blocks, with some images repeated up to three times, and comprised 25 seconds of the 38 second report.
Issue 1: Privacy
[bookmark: _Hlk53148852]Relevant Code provision
[bookmark: _Hlk64483436]3.5.1		In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless:
a. there is a public interest reason for the material to be broadcast; or
b. the person has provided implicit or explicit consent for the material to be broadcast […].
Note: The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy. 
Finding
The ACMA finds that the licensee breached clause 3.5.1 of the Code.
Reasons
In assessing compliance with clause 3.5.1, the ACMA is assisted by its Privacy Guidelines for Broadcasters 2016 (The ACMA’s Privacy Guidelines).[footnoteRef:2] [2:  https://www.acma.gov.au/publications/2019-11/guide/privacy-guidelines-broadcasters, accessed 9 September 2020.] 

The ACMA will consider the following questions:
· Was a person identifiable from the broadcast material? 
· Did the broadcast material disclose personal information or intrude upon the person’s seclusion in more than a fleeting way? 
If the answer to both questions is yes, then there is a potential breach of the Code’s privacy provisions.
The ACMA will then consider:
· Was the person's consent obtained—or that of a parent or guardian?
· Was the broadcast material available in the public domain?
· Was the invasion of privacy in, and proportionate to, the public interest?
If the answer to any of these three questions is yes, then there may be no breach found. 
The complaint stated:
This was an unprovoked attack against a woman […] the media should have covered my face when they broadcast the incident. 
There was no consideration for the victim […] I have a right to privacy.
The licensee submitted to the ACMA:
The general presumption in clause 3.5.1 of the Code provides that “The broadcast of material that is publicly available… will generally not be material relating to a person’s personal or private affairs or an invasion of privacy”. The Complainant’s identity, including her name, physical appearance and involvement in the assault was already in the public domain, having already been published in other media prior to the broadcast of the Report in the 5:30pm bulletin of Nine News Gold Coast. For instance, at 4:04pm on 3 March 2020, [an Australian news website] published an article naming the Complainant by name and including unblurred CCTV footage of the relevant assault which physically depicted the Complainant. […]. Having regard to the fact that the Complainant’s identity and unblurred CCTV footage depicting the Complainant was already publicly available, the material included in Nine’s report was already in the public domain thus was not private material.
Was a person identifiable from the broadcast material? 
For the ACMA to make a finding that clause 3.5.1 of the Code has been breached, a particular person must be identifiable from the broadcast. 
A person will be identifiable if, from the broadcast, their identity is apparent or can reasonably be ascertained. This is considered having regard to the context and content of the particular broadcast.
In this case, the broadcast material included CCTV footage of the complainant’s face without pixelation or the use of blurring effects to obscure her identity. It was more than fleeting and was repeated multiple times in the report.
The ACMA considers that the complainant would have been identifiable from the broadcast material.
Did the broadcast material disclose personal information or intrude upon a person’s seclusion in more than a fleeting way? 
Personal information
The Office of the Australian Information Commissioner (OAIC) lists ‘an individual’s name, signature, address, telephone number, date of birth, medical records, bank account details, employment details and commentary or opinion about a person’ as examples of personal information.[footnoteRef:3]  [3:  https://www.oaic.gov.au/privacy/australian-privacy-principles-guidelines/chapter-b-key-concepts/#personal-information, accessed 9 September 2020.] 

The ACMA considers the report disclosed personal information of this nature including sensitive personal information. 
The broadcast disclosed the complainant’s occupation, that she was the victim of a crime, the nature of her injuries and close-up CCTV footage of her face taken from inside the taxi, including her facial expressions in response to the attack.
The footage was not of the complainant merely driving the vehicle or accepting a passenger. The assault on the complainant changed the nature of the material such that it was no longer footage of a person in the course of their work as a taxi driver. Instead, it was a close-up recording of the facial expressions of a person in the midst of enduring a violent attack within a confined space, which happened to be her place of work. This made the personal information that the footage conveyed extremely sensitive.
The CCTV footage included a close-up of the victim’s face inside the taxi, showing her in a vulnerable position being subjected to a physical assault which was out of her control and occurred without warning.  
The ACMA considers that information about a victim of a violent crime, that included intimate visual information about the actions and responses that comprise such an incident and the injuries the victim sustained, constitutes sensitive personal information about that person.
Therefore, the ACMA considers that the report disclosed personal information. Having found this, it is not necessary to consider whether the material intruded upon a person’s seclusion in more than a fleeting way.
Was the person's consent obtained?
The complainant submitted that her consent was not obtained prior to the broadcast of the CCTV footage, nor was she given notice that it would be broadcast. She submitted that she first heard about the reports from a public passenger in her taxi, who recognised her from that footage.
The licensee advised that it did not seek the complainant’s consent for the broadcast of the CCTV footage. 
The ACMA is satisfied that the complainant’s consent was not sought or obtained for the broadcast of the CCTV footage.
Was the broadcast material available in the public domain?
The licensee submitted to the ACMA:
[bookmark: _Hlk51842552]The particular copy of that CCTV footage which was broadcast by Nine News Gold Coast was obtained on 3 March 2020 from a confidential source. For the purposes of the ACMA’s present investigation, the fact the footage formed part of the Police Brief means it is part of the record of proceedings in open court, and is not confidential, regardless of where or when it was obtained by Nine. As previously submitted, it is quite common that CCTV footage is broadcast in the course of reporting proceedings, unless a judge rules that there is a proper basis to restrict publication of such material, which did not occur in this case.
[bookmark: _Hlk65490365]The licensee also submitted that the footage had been published on another news website at 4.04 pm, prior to the broadcast of the material. 
The ACMA acknowledges that the CCTV footage had been published online by an online news organisation prior to the broadcast. The ACMA therefore considers that the CCTV footage was, to that extent, in the public domain. 
In the course of this investigation, consideration was also given to the relevance and materiality of the licensee’s submission that the CCTV material was listed as an item of evidence in a Queensland Police Service Court Brief. After carefully considering all evidence, the circumstances of, and nature of the broadcast, and the licensee’s extensive submissions, the ACMA considered that in this case, the footage being listed as an item in the Court brief was not material to whether the broadcast constituted a breach of clause 3.5.1 of the Code.  
In a general sense, whether sensitive personal information of victims of crime that may be obtainable through court records can be broadcast without invading a person’s privacy will depend on the particular circumstances. 
The focus of the ACMA’s assessment is whether the invasion into a person’s privacy, as a result of the broadcast of personal information, was in the public interest, taking into account the nature of the personal information that was disclosed. Against that, the ACMA accepts that the absence of court-ordered or statutory reporting restrictions over certain information may, in some cases, be relevant to the ACMA’s examination of compliance with clause 3.5.1 of the Code. However, it is highly unlikely to ever be determinative.
The ACMA does not accept the licensee’s suggestion that a finding that disclosure of the complainant’s identity, in the absence of suppression orders, breached the Code’s privacy provisions amounts to ‘the imposition of a blanket restriction on publication of the Complainant’s identity beyond which a court or the legislature was willing to impose’.
In all cases, whether personal information may be disclosed will be dependent upon the facts of the individual case, taking into account factors such as the nature of the personal information to be broadcast, and whether the victim of the crime has consented for that disclosure to occur. It will also depend on how the public interest test is evaluated in such circumstances. 
Given the ready availability of devices that enable crimes to be recorded, the ACMA is cognisant that a propensity by licensees to broadcast sensitive personal information about the victims of crime could have the unintended effect of discouraging victims of crime from pursuing action through the criminal justice system, for fear of being further victimised by having their identity broadcast on widely watched free-to-air television reports. Such an outcome would not be in the broader public interest.   
Context and the nature of the material published
[bookmark: _Hlk51849757][bookmark: _Hlk61424965]The Code contains a note about publicly accessible personal or private material:
The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy (emphasis added). 
However, the Code does not provide an exception to the obligations relating to the broadcasting of personal and private information, merely because the information is already in the public domain.  
Further, regardless of whether a court or legislature has imposed restrictions on publication, a broadcaster is still required to consider its obligations under the Code to not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy unless there is a public interest reason to do so. 
A broadcaster should consider the context in which material has entered the public domain, and whether it still remains ‘material relating to a person’s personal or private affairs’ that might invade their privacy, due to the nature of the material and all relevant contextual factors. 
The ACMA’s Privacy Guidelines relevantly state:
Using material that is already in the public domain will generally not be an invasion of privacy.
This may include the use of material obtained from online or social media sites where there are no access restrictions.
However, the absence of access restrictions, while an important consideration, may not be determinative. Account will be taken of the nature of the material and the context in which it has been published.
The relevant content may be of a nature that indicates it has been put in the public domain without the affected person’s knowledge or consent – for example, material that is inherently offensive and appears to have been uploaded by someone other than the affected person.
Using material that has previously been disclosed by a person on a confidential basis, or to a limited or closed circle of recipients, may be an invasion of their privacy. Its private nature may be implied, even if there was no request to keep it confidential. 
In relation to the CCTV footage recorded inside the taxi, the ACMA considers it was necessary for the broadcaster to consider the nature of the material and the context in which it had been published, before concluding that the obligations of clause 3.5.1 would be met. The fact that the CCTV footage was available online did not negate the licensee’s obligation to comply with clause 3.5.1. 
Close-up footage of a victim’s response to an unprovoked, violent attack is sensitive personal information, the disclosure of which should be approached with caution. The ACMA does not consider that disclosure of this type of information in a broadcast can be made simply on the basis that it already has occurred somewhere else in the public domain.
The broadcast identified the complainant and included close-up footage from inside the taxi of her reaction to being assaulted. By broadcasting the CCTV footage, the licensee disclosed personal information about the complainant and intruded upon her privacy whilst she was undergoing a violent attack. 
The ACMA notes the licensee’s submission that the CCTV footage was ‘brief in duration and was of low resolution’. However, the ACMA also notes there was no attempt to blur or pixelate the complainant’s image to conceal her identity, and it was repeated in the broadcast, comprising 25 seconds out of the 38 second report.
There is no evidence the complainant provided any implied or express consent to the online news publication and no indication that the licensee had any reason to believe that the complainant had done so.
The ACMA also notes that the online news site is a subscription only service with a reported readership of 13,318 unique visitors per day, and an average story audience of 59.[footnoteRef:4] In contrast, Nine’s broadcast of the footage reportedly reached an audience of 57,000 for the 5.30 pm broadcast of Nine News Gold Coast.[footnoteRef:5] [4:  Isentia readership figures obtained 10 September 2020.]  [5:  Ibid.] 

In the ACMA’s view, the initial intrusion into the complainant’s private life, without her consent, should not function as a basis for the further, and more significant, intrusion by the broadcast of the CCTV footage on television, on the ground that the broadcast conveyed information already in the public domain. Any further distribution must demonstrably be in, and proportionate to, the public interest. The CCTV footage contained what remained sensitive personal information which should not have been further disclosed without the consent of the complainant.   
[bookmark: _Hlk50651205]Was the invasion of privacy in, and proportionate to, the public interest?
The licensee submitted:
… that there was a public interest in reporting on the details of the relevant assault and including the CCTV footage. A central function of the media is to inform the public about matters which are before the courts. This function ensures that the public are kept informed about the relevant public interest issues raised by the proceedings. This is particularly the case where the victim was criminally assaulted in the course of providing transportation services to the public. 
[bookmark: _Hlk61425430]The ACMA acknowledges the public interest in reporting on crime, public safety, and the consequences of breaking the law, such as the sentencing of an offender. Reporting on crime is a fundamental component of public interest journalism, and the ACMA notes that the lack of any suppression orders meant, in this case, that the licensee was able to report on the story.
However, there are limits to this public interest exception. Identifying the complainant and sharing her facial expressions of fear, distress and pain at the time of the assault, whilst she was defenceless and exposed, was not in the public interest in a story about the sentencing of the offender.
The complainant’s face and distinguishing characteristics could have been obscured through editing such as pixelation or blurring and her identity protected, while still providing footage of the offender. This would have placed the focus on him and the crime he committed, and not on the victim’s facial expressions—the broadcast of which has caused the complainant significant distress. 
[bookmark: _Hlk61425641]The Code places an obligation on licensees to broadcast material in a way that does not invade a person’s privacy unless there is a public interest reason to do so. In this case, whilst there was a public interest reason to report on the story, there was no public interest reason to show the complainant’s face. 
The ACMA does not consider that the invasion of privacy was in, and proportionate to, the public interest. 
Accordingly, the ACMA finds that the licensee breached clause 3.5.1 of the Code.
Issue 2: Material which may cause distress
Relevant Code provision
[bookmark: _Hlk50661309]3. News and Current Affairs
[…]
3.2 Material which may cause distress 
3.2.1	In broadcasting a news or Current Affairs Program, a Licensee must: 
[…]
[bookmark: _Hlk50970056]d)	exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident; 
[…]
Finding
[bookmark: _Hlk4406021][bookmark: _Hlk10549206]The ACMA finds that the licensee breached subclause 3.2.1(d) of the Code.  
Reasons
The complaint to the ACMA was that the CCTV footage was about an act of violence committed against the complainant, and that Nine did not give due consideration to her feelings as a victim.
The licensee submitted to the ACMA that subclause 3.2.1(d) does not operate as a blanket prohibition on the broadcasting of images of persons who have witnessed or survived a traumatic incident. Rather, the provision requires a Licensee to exercise sensitivity in broadcasting such images. 
The licensee submitted that it had exercised sensitivity in the broadcast, including by taking into account the following factors:
a)	the CCTV footage and the Complainant’s identity was already in the public domain […];
b)	there were no statutory reporting restrictions, suppression orders, or non-publication orders which prevented the publication of either the CCTV footage or the Complainant’s identity (verbally, visually or otherwise) – nor was there any legislative restriction or court order requiring the media to obscure the Complainant’s physical appearance;
c)	the CCTV footage was, in fact, not continuous footage but a series of frames of still images, with gaps of time in-between frames. It was brief in duration and was of low resolution. It did not depict the precise moment of impact when perpetrator struck the victim and did not include any graphic depiction of injury or of blood, all of which lessened the impact of the footage;
d)	the Report did not state the Complainant’s name, nor include any other personal information about her;
e)	there was certainly no suggestion of any fault or wrongdoing by the victim, nor would any viewer have formed any adverse impression about the victim from the Report; and
f)	the public interest considerations in reporting on the public safety and sentencing issues raised by the relevant assault.
The ACMA notes the licensee’s submissions that the footage did not show graphic detail of injuries, was comprised of a series of still frames rather than continuous footage and did not depict the precise moment the assailant hit the victim. There was no audio material accompanying the footage. 
However, the ACMA also notes that the footage was taken from within the taxi, including showing close-up images of the victim’s spontaneous reactions and facial expressions immediately preceding and after the impact. The footage was repeated, totalling 25 seconds of the 38 second report, and there was no attempt to obscure the complainant’s face. 
The ACMA considers that the report disproportionately relied upon footage depicting the complainant in a story stated by the licensee to be about the sentencing of the assailant. In this context, the CCTV footage of the victim’s facial expressions could be regarded as gratuitous. 
The complainant’s submission is that the broadcast of footage showing her in a position of vulnerability has caused her considerable embarrassment and further distress. There was no attempt by the licensee to obscure the complainant’s face and she was therefore identifiable from the broadcast. This has increased her feelings of powerlessness and demonstrated to her a lack of care by the licensee towards her as a victim of crime. 
The Code requires licensees to exercise sensitivity in broadcasting images of people who have survived a traumatic incident. Noting the above, the ACMA is of the view that the licensee did not exercise the requisite sensitivity in the broadcast.
Accordingly, the ACMA finds that the licensee breached subclause 3.2.1(d) of the Code.  


Attachment A
Complaint 
Extracts of the Complaint to the licensee and the ACMA dated 24 March 2020:
I am writing to make a complaint relating to the "Gold Coast News" broadcast by Channel 9 on 3 March 2020 and published on-line by [an Australian news website] on the same date.
The footage is about an "act of violence committed against me".
[bookmark: _Hlk50571772]I am a [taxi driver]. On [date], I was assaulted whilst carrying out my work duties, suffering [injuries] as a result of a physical attack. When police officers visited me at [the] Hospital to take my statement, I told them that due to my personal circumstances I did not want to involve any media.
[The offender] was sentenced on 3 March 2020.
Subsequently, I picked up a gentleman when I was on duty on 9 March 2020. The passenger saw me and said, “I am so sorry about what happened to you. You didn’t deserve that”. I had no idea what he is talking about. He said “I saw your footage from the TV news, a guy [assaulted you] inside the taxi. It was broadcast on Channel 9”. I said, “That’s not possible it must be another driver”. He then showed me his phone and said, “[an Australian news website] also published it on-line”. He then read me the story whilst I was driving.
[…]. 
This was an unprovoked attack against a woman [...].
The footage of the "act of violence committed against me". How could it be allowed to be broadcast and published without my knowledge? I was never informed it was going to happen. 
[…]
From the beginning I made myself clear to police. 
"No media no newspapers".
[…]
Firstly, the media should have informed me before they broadcast the incident […] They treated me without respect nor courtesy.
Secondly, the media should have covered my face when they broadcast the incident. There was no consideration for the victim […].
I have a right to privacy […].
…how it is possible an act of violence appears on air without the victim's knowledge […].
Extracts of the Complaint to the Licensee dated 8 April 2020:
I make a complaint under the Code of Practice. The footage is about an "act of violence committed against me" [in a] News report about the sentencing of the man who attacked me while I performed my duties as a taxi driver. Nine reported the fact so I initially thought they followed [the] Code. 
However, after I read [the] "Code of Practice" I strongly believe a breach of the Code exists. CODE 3.2 Material which may cause distress CODE 3.5 Privacy I am a victim of assault and have survived a traumatic incident. Nine broadcast "act of violence" without blocking my face. There was no consideration for the victim […].
Extracts of the Complaint to the ACMA dated 5 May 2020:
Channel Nine concludes that Nine considers there has been no contravention of the Code’s requirements pertaining to distressing material or privacy in this instance. 
Channel Nine states the below Code;
3.2 Material which may cause distress
3.2.1 In broadcasting a news or Current Affairs Program, a Licensee must:
a) not include material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so.
In their reply it says; We regret that you have had cause to object to the content of the report, however, we do not consider the content of the Report would be likely to seriously distress of offend a substantial number of viewers.
I am not concerned about the above code, however, in my opinion, in spite of that fact, Channel Nine have been in breach of the following Codes;
d) exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident: and
e) have regard to the feelings of relatives and viewers when including images of dead bodies or people who are seriously wounded, taking into account the relevant public interest.
I am a victim of a physical attack and have survived a traumatic incident. The footage is about an “act of violence committed against me”. Channel Nine have treated me as an object […] There is neither respect nor consideration for the victim […]. 
Also, Channel Nine states the below Code;
Code 3.5 Privacy
In their reply it says; A central function of the media to keep the public informed about matters proceeding through the justice system. The media is therefore entitled to and indeed has a duty to report on such matters. Nine maintains the Report did not broadcast private information about me such as to constitute a breach of clause 3.5 of the code.
I have a no problem that Channel Nine’s reporting is in the public interest; however, on the other hand, Channel Nine also should protect my privacy as a victim. In my opinion, Channel Nine was still able to broadcast without exposing my identity such as blurring my face. Therefore, I consider that Channel Nine have been in breach of the Code.

Attachment B
Licensee’s response
Extracts of the Licensee response to the complainant dated 4 May 2020:
The Report related to an act of violence committed against you and the sentencing of the perpetrator of same. We understand the substance of your complaint to be that the Report was impermissibly distressing and breached your privacy because you were identified by name and footage of the incident included in the Report did not blur your face.
As a commercial free to air television broadcaster, the material we broadcast is regulated by the Commercial Television Industry Code of Practice (the Code). Your complaint potentially raises issues covered by the Code at clauses 3.2 and 3.5, which states:
3.2.1	In broadcasting a news or Current Affairs Program, a Licensee must:
a)	not include material which, in the reasonable opinion of the Licensee is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so;
…
3.5.1	In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless:
a)	there is a public interest reason for the material to be broadcast; or
b)	the person has provided implicit or explicit consent for the material to be broadcast (or in the case of a person under 16, a parent or guardian has given implicit or explicit consent).
Note: The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy.
We are disappointed to hear of your concerns, as it was certainly not the intention of Nine News to cause you to be upset. We do take very seriously issues relating to distressing material and privacy, as required by the Code, and we have looked into the matters you raise in your complaint and make the following observations in respect of the concerns you have raised.
With respect to your concerns regarding the inclusion of “distressing material”, we regret that you have had cause to object to the content of the Report, however, observing the Code requirements often involves a balancing of the public interest in receiving relevant information and news, against the sensitivities inherent in some news material. By their very nature, news programs often contain material that deals with potentially distressing circumstances for certain viewers, such as those covered in the Report, but it is provided on the basis of the public interest in informing its viewers of news and current affairs.
In this regard, we note that clause 3.2.1(a) requires the content be “likely to seriously distress or seriously offend a substantial number of viewers” (our emphasis). Having regard to this, we do not consider the content of the Report would be likely to seriously distress or offend a substantial number of viewers.
Moreover, even if the content was of a level that would be distressing to a significant number of viewers, clause 3.2.1(a) would permit its broadcast given public interest considerations in informing the public about news and current affairs.
It is also a central function of the media to keep the public informed about matters proceeding through the justice system. The media is therefore entitled to and indeed has a duty to report on such matters. In this instance, the matters covered by the Report were heard before the Southport Magistrates Court in open court. We note that the Report did not refer to you by name, however in any event, it is also noted that your identity (including your name) was recorded in publicly available documents – for example the Queensland Police Service Court Brief filed in court. Furthermore, the footage of the incident included in the Report formed part of the evidence in those proceedings. Given this information formed part of the court’s public record, Nine maintains the Report did not broadcast private information about you such as to constitute a breach of clause 3.5 of the Code.
Additionally, the matters covered by the Report would also be captured by the public interest exception set out in clause 3.5.1(a) of the Code. This would be due to the public interest considerations associated with the media reporting on matters heard in open court, informing the public about news and current affairs more generally, as well as reporting on the important issues of violence and public safety in our community.
For the reasons articulated above, Nine considers there has been no contravention of the Code’s requirements pertaining to distressing material or privacy in this instance.
We wish to assure you that Nine makes every effort to ensure that the material it broadcasts is compliant with the Code.
[bookmark: _Hlk50556255]Extracts of the Licensee submission to the ACMA dated 18 June 2020:
Introduction
1.	The ACMA has indicated it is investigating a complaint made by […] (the Complainant) in respect of a brief news report which was broadcast as part of 5:30pm bulletin of Nine News Gold Coast on 3 March 2020 (the Report). The Report related to the sentencing of a man who had assaulted his female taxi driver.

2.	We understand the Complainant has raised concerns with the Report’s compliance with the Commercial Television Industry Code of Practice 2015 (Revised 2018) (the Code). The ACMA has informed Nine that the focus of its investigation includes, but is not limited, to the Code provisions relating to material which may cause distress (clause 3.2.1(d)) and privacy (clause 3.5.1). Accordingly, Nine has prepared these submissions on compliance based on these specific Code provisions. […]

3.	At the outset, while it was certainly not Nine’s intention to cause any upset to the Complainant, and Nine regrets if that was the case, Nine’s broadcast of the Report was not in contravention of the Code for the reasons set out below.
Privacy
4.	Dealing first with the Complainant’s privacy concerns, clause 3.5.1 of the Code provides that:
In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless:
a)	there is a public interest reason for the material to be broadcast; or
b)	the person has provided implicit or explicit consent for the material to be broadcast (or in the case of a person under 16, a parent or guardian has given implicit or explicit consent).
Note: The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy.
 
5.	Nine understands the only material included in the Report alleged to be personal or private was the Complainant’s image. The Report did not include the Complainant’s name, nor any other personal or private information about the Complainant.

6.	Nine submits the Report did not contain material relating to the Complainant’s “personal or private affairs” or material which invaded her privacy because the relevant content included in the Report was publicly available information.

7.	The Complainant’s identity formed part of the public record in the court proceedings which saw the perpetrator of the relevant assault sentenced for same, as evidenced in the documents at Annexure 1 [not included in this report]. These documents confirm that both the Complainant’s name and the CCTV footage of the relevant assault formed part of the Queensland Police Service’s Court Brief in the formal prosecution of the perpetrator. In accordance with the principles of open justice, matters which form part of proceedings in open court are matters of public record, which may be reported as part of a fair and accurate report of those proceedings.

8.	Furthermore, the legislature recognises that it is appropriate in the case of victims of certain categories of crime to protect their privacy by restricting their identification. The Complainant in this case did not fall within any such categories, and publication of the Complainant’s identity was not the subject of any prohibition under the statutory reporting restrictions. Similarly, the court has the power to make orders in circumstances where it deems necessary in the interests of justice to protect certain people involved in legal proceedings from identification, including by name and/or their image. The Complainant’s identity in the present case was not the subject of any non-publication order or suppression order.

9.	In the case of physical assaults, identifiable CCTV footage is regularly relied upon as evidence and is routinely published and broadcast by media in the course of reports of criminal proceedings before the courts, except where relevant statutory prohibitions on identification apply (such as sexual assaults or incidents involving minors) or where a Court has seen fit to make a suppression or non-publication order.

10.	In light of these considerations pertaining the legal proceedings in which the Complainant was identified, Nine submits:
a)	the Complainant’s identity and involvement in the assault was part of the public court record;
b)	the Complainant was not of a category of persons whose identification was prohibited by law in the course of publishing a report of proceedings; and
c)	the CCTV footage of the incident was evidence relied upon in the proceedings, and its publication (and the identification of the perpetrator or victim) was not restricted by law or court order.
[bookmark: _Hlk50628873]11.	The general presumption in clause 3.5.1 of the Code provides that “The broadcast of material that is publicly available… will generally not be material relating to a person’s personal or private affairs or an invasion of privacy”. The Complainant’s identity, including her name, physical appearance and involvement in the assault was already in the public domain, having already been published in other media prior to the broadcast of the Report in the 5:30pm bulletin of Nine News Gold Coast. For instance, at 4:04pm on 3 March 2020, [an Australian news website] published an article naming the Complainant by name and including unblurred CCTV footage of the relevant assault which physically depicted the Complainant […]. Having regard to the fact that the Complainant’s identity and unblurred CCTV footage depicting the Complainant was already publicly available, the material included in Nine’s report was already in the public domain thus was not private material.

[bookmark: _Hlk50651315]12.	Even if the Report was deemed to include personal or private material relating to the Complainant (which is denied by Nine for the numerous reasons articulated above), Nine submits further, or in the alternative, that there was a public interest in reporting on the details of the relevant assault and including the CCTV footage. A central function of the media is to inform the public about matters which are before the courts. This function ensures that the public are kept informed about the relevant public interest issues raised by the proceedings. This is particularly the case where the victim was criminally assaulted in the course of providing transportation services to the public. Due to the public interest issues raised by these proceedings, namely issues of public safety and the adequacy of criminal sentences, Nine maintains the inclusion of the CCTV footage to provide context to the Report’s coverage would be appropriately captured by the public interest exception provided for by clause 3.5.1(a) of the Code.

13.	For the reasons outlined above, Nine submits that the Report did not breach the privacy provisions of the Code as it did not broadcast private or personal material about the Complainant, and in any event the Report would be appropriately captured by the public interest exception contained in clause 3.5.1(a).
Material which may cause distress

14.	Turning to the other particularised aspect of the ACMA’s investigation, clause 3.2.1(d) of the Code provides:
In broadcasting a news or Current Affairs Program, a Licensee must: […]
d) exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident; and

15.	At the outset, Nine notes the Report did not include any “images of or interviews with bereaved relatives”, nor did the Report include any interview with a person or persons who had “witnessed or survived a traumatic incident”. Accordingly, these aspects of clause 3.2.1(d) are not applicable to either the Report or the ACMA’s current investigation.

16.	To the extent the Report included “images” of the Complainant, Nine notes that clause 3.2.1(d) does not operate as a blanket prohibition on the broadcasting of images of persons who have witnessed or survived a traumatic incident. Rather, the provision requires a Licensee to “exercise sensitivity in broadcasting” such images. Nine maintains it did exercise sensitivity in relation to the inclusion of the unaltered CCTV footage. In particular, Nine took into account the following factors when considering the CCTV footage:

a)	the CCTV footage and the Complainant’s identity was already in the public domain (as per submissions 4 to 13 above);

b)	there were no statutory reporting restrictions, suppression orders, or non-publication orders which prevented the publication of either the CCTV footage or the Complainant’s identity (verbally, visually or otherwise) – nor was there any legislative restriction or court order requiring the media to obscure the Complainant’s physical appearance;

c)	the CCTV footage was, in fact, not continuous footage but a series of frames of still images, with gaps of time in-between frames. It was brief in duration and was of low resolution. It did not depict the precise moment of impact when perpetrator struck the victim and did not include any graphic depiction of injury or of blood, all of which lessened the impact of the footage;

d)	the Report did not state the Complainant’s name, nor include any other personal information about her;

e)	there was certainly no suggestion of any fault or wrongdoing by the victim, nor would any viewer have formed any adverse impression about the victim from the Report; and

f)	the public interest considerations in reporting on the public safety and sentencing issues raised by the relevant assault.

17.	Having regard to these considerations, Nine maintains that it did exercise sensitivity when considering the inclusion of the unaltered CCTV footage in the Report. Accordingly, Nine maintains that it adhered to requirements of clause 3.2.1(d) of the Code.
 
Conclusion

18.	While Nine is certainly sympathetic to the Complainant and her situation, for the reasons articulated above, Nine maintains the Report (and in particular the unblurred depiction of the Complainant in the CCTV footage) adhered to the Code and there has been no contravention of the Code’s requirements relating to privacy or material which may cause distress in this instance.

Extracts of the Licensee’s further submission to the ACMA dated 15 July 2020:
We respond to your further queries as follows:

1. [bookmark: _Hlk50629465][bookmark: _Hlk50639690]As indicated in Nine’s initial submissions, the CCTV footage formed part of the Queensland Police Service Court Brief […]. The particular copy of that CCTV footage which was broadcast by Nine News Gold Coast was obtained on 3 March 2020 from a confidential source. For the purposes of the ACMA’s present investigation, the fact the footage formed part of the Police Brief means it is part of the record of proceedings in open court, and is not confidential, regardless of where or when it was obtained by Nine. As previously submitted, it is quite common that CCTV footage is broadcast in the course of reporting proceedings, unless a judge rules that there is a proper basis to restrict publication of such material, which did not occur in this case. 

2. Our records indicate that the CCTV footage was first broadcast by Queensland Television Limited’s Nine News (which is not the subject of the current investigation) at approximately 4:48pm on 3 March 2020.  The CCTV footage was first broadcast on Nine News Gold Coast (which is the subject of the current investigation) during the 5:30pm bulletin. In any event, Nine again notes that the CCTV footage was already publicly available before Nine’s broadcasts because it had already been published by other media outlets (for example [an Australian news website] article published at 4:04pm on 3 March 2020 […].   

3. [bookmark: _Hlk50629367]Nine did not attempt to contact [the Complainant] as there was no requirement for it do so in circumstances where her identity was not restricted (and had already been published) and the CCTV footage was already publicly available, also noting that the CCTV footage formed part of the court brief in the criminal proceedings concerning the offence, and there were no statutory restrictions applicable to victim’s identity requiring her consent to be obtained. 
Extracts of the Licensee’s submission to the ACMA dated 12 November 2020:
Privacy 

1.  The Findings indicate the ACMA has formed a view that: 
a) the Report disclosed ‘sensitive personal information’ about the Complainant and intruded upon her seclusion in a non-fleeting way because: 
i) it disclosed her occupation, that she was a victim of a violent crime, and the nature of her injuries; 
ii) ‘the victim would have had a reasonable expectation that the incident would not be observed or overheard by others, with any recorded footage restricted to viewing by police and other officials for investigation and evidentiary purpose’; 
iii) notwithstanding that the information regarding the incident and the CCTV footage was publicly available in the media prior to the Report, this ‘initial intrusion into the complainant’s private life, without her consent, should not function as a basis for the further, and more significant, intrusion by the broadcast of the CCTV footage on television, on the ground that the broadcast conveyed information already in the public domain’. 
b) following supplementary inquiries to the Queensland Department of Justice made by the ACMA after the commencement of this investigation, the ACMA believes ‘It was not clear from the licensee’s submissions whether the CCTV footage was played during the hearing…there was no record that the CCTV footage was tendered as evidence in court’; 
c) the Report’s inclusion of the CCTV footage was not proportionate to the public interest in the media reporting on matters proceeding through the courts because “the complainant’s face could have been obscured through pixilation and her identity protected”. 
2.  Dealing with each of these findings in turn, Nine submits this finding in paragraph 1(a) of the submission cannot stand because of the context in which the information was raised. The supposed ‘sensitive personal information’ formed part of a legal proceeding heard in open court where any member of the public could obtain copies of documents which identify the Complainant’s name, occupation, and her involvement in the relevant incident, or alternatively could have attended court in person and been made aware of this information. Having regard to this context, the information was clearly not private nor did it intrude upon the Complainant’s seclusion – it was undoubtedly public information that formed part of the public court record and the ACMA has itself acknowledged “the CCTV footage was in the public domain” prior to the broadcast of the Report. 

3.  Nine also contests the ACMA’s reliance on the proposition that it would be ‘reasonable’ for the Complainant to expect that details of the incident and any footage of same would only be viewed by police or other officials for investigation and evidentiary purposes. To the contrary, in circumstances where such information and details about the incident undoubtedly will and indeed do form part of a criminal prosecution heard in open court, it is in fact entirely unreasonable and misguided to hold such view. Nine also notes that investigating police offers are not in a position to provide unilateral guarantees that investigations into criminal matters will not be the subject of media reporting, and certainly not when the matter goes before the courts. 

4. This purported ‘expectation of confidentiality’ appears to have formed a basis for the ACMA to conclude the information in the Report remained ‘sensitive personal information’ and relevantly, was a significant factor in the ACMA making a finding against the general presumption in the Code that material in the public domain will not be personal or private information. The Findings make particular reference to the ACMA’s own Privacy Guidelines which state ‘Using material that has previously been disclosed by a person on a confidential basis, or to a limited or closed circle of recipients, may be an invasion of privacy’. 

5. The general presumption in the Code favours Nine’s position that the material was not personal or private information because it was readily available (both by virtue of being on the public record in the legal proceedings, and having already been reported by other media outlets prior to the broadcast of the Report). Additionally, this was simply not a case where information about the incident was imparted in circumstances where it would only be disclosed to a restricted number of individuals. In fact, the information was imparted to enable the investigation and legal prosecution of the relevant offender. Doing so necessarily entails legal proceedings which would inherently involve such information being ventilated publicly in a court of law. The fundamental premise of open justice requires that material forming part of such legal proceedings, including documents and evidence, become part of the public record unless a court orders otherwise or there is a relevant statutory restriction prohibiting identification which is applicable. Nine reiterates that no court order or statutory restriction was applicable in this particular case which would preclude the identification of the Complainant. 

6. With respect to the finding in paragraph 1(b), Nine makes the following observations: 

a) At clause 3.1.2, the Code states: 
Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including: 
a) the facts known, or readily ascertainable, at that time; 
b) the context of the segment (or Program Promotion) in its entirety; and 
c) the time pressures associated with the preparation and broadcast of such programming. 
b) Based on the facts known, or readily ascertainable at the time of preparing and broadcasting the Report (clause 3.1.2(a) of the Code), the information contained in the Report was material that formed part of the Queensland Police Service Court Brief evidenced in Annexure 1 provided to ACMA on 18 June 2020 and therefore was part of the public record and importantly was not ‘personal or private information’ in the sense contemplated by the Code. 
c) To the extent the ACMA has placed reliance on its own subsequent investigations made to the Queensland Department of Justice, Nine submits such enquiries cannot be used retrospectively to assess what was or was not known by Nine at the relevant time or indeed what information was readily ascertainable at that time. Further, Nine notes compliance with clause 3 (and thereby clause 3.5) must also be assessed taking into account the time pressures associated with the preparation and broadcast of the Report. The ACMA’s subsequent investigations were conducted in an entirely different context such that they are not comparable to or reflective of the circumstances at the time of the Report. 
d) Additionally, whether the CCTV footage was or was not played during the hearing is, with respect, not relevant for the ACMA’s purposes. Once a document or piece of evidence is included in a court brief, it becomes part of the public court record irrespective of whether it is or is not specifically referred to or exhibited in the courtroom and the media is entitled to report on same in the interest of open justice. To that end, the Queensland Police Service Court Brief evidences that CCTV footage did in fact form part of the brief to the court and thus it formed part of the public record in that case on which the media was entitled to report. There is no contemporaneous evidence before the ACMA to establish the position to the contrary. 

7.  With respect to the ACMA’s finding at paragraph 1(c), Nine submits the information contained in the Report, and particularly the inclusion of CCTV of the incident, was proportionate to the significant public interest in keeping the public informed about legal matters being heard before the courts. The inclusion of the CCTV footage was justified in the context of the Report in its entirety (per clause 3.1.2(b)) because it informed viewers about the specific incident for which the offender was being sentenced. Such footage is frequently included in news broadcast reporting on criminal matters in order to provide viewers with appropriate context of the matters being reported on. 

8.  The ACMA also appears to have placed significant weight on the duration of the CCTV footage and the assertion that the footage could have been pixelated so the Complainant was not identified. Nine submits that this is ultimately an editorial assessment and maintains that such editorial decisions should rest with the Licensee based on their assessment of all the circumstances at the time of broadcast – circumstances which Nine has articulated in the above submissions pertaining to the public nature of the information included in the Report. Post-broadcast factors such as individual reactions to the broadcast of certain material should not influence the assessment of what a Licensee has determined to be relevant and appropriate information and presentation at the time of broadcasting. Indeed, this is reflected in the Code as compliance with clause 3.5 must take into account all of the circumstances at the time of preparing and broadcasting the material (per clause 3.1.2). 

[bookmark: _Hlk64294665]9.  Additionally, Nine maintains the absence of statutory reporting restrictions over certain information is a crucial consideration when assessing compliance with clause 3.5 of the Code. Statutory reporting restrictions reflect the types of information which the legislature has recognised as requiring protection via prohibition from publication. As reflections of information which the community considers ought not to be published, how certain information fits within these restrictions should be given appropriate consideration when assessing whether information can or indeed should be deemed ‘private’ and also when assessing the relevant public interests of reporting information not captured by the restrictions. Similarly, Nine is not aware of any application by the Complainant to have her identity suppressed in relation to the proceedings. 

10.In Nine’s submission, if the ACMA were to uphold a finding that the Complainant’s identity should not have been disclosed in the Report (eg. by way of pixilation or blurring), notwithstanding the conspicuous absence of any legal requirement by way of court order or statutory restriction on publication, it would, in effect, amount to the imposition of a blanket restriction on publication of the Complainant’s identity beyond which a court or the legislature was willing to impose. 

11.Having regard to the matters raised above regarding the context of the information contained in the Report, the ACMA’s finding that the information was and remained ‘sensitive private information’ is plainly not supportable. Even if the material were personal or private information (which is denied), the reporting of same was, in Nine’s submission, proportionate to the public interest principle of open justice and a finding to the contrary amounts to the imposition of a restriction on publication of the Complainant’s identity that is not supported by either court order or statutory reporting restriction. 

Material which may cause distress 

12.Turning to the other particularised aspect of the Findings, the preliminary breach finding in respect of clause 3.2.1(d), the ACMA considers the Report ‘did not exercise the requisite sensitivity’ because ‘there was no attempt to obscure the complainant’s face’, the Report ‘disproportionately relied upon the visual footage’, and ‘the CCTV footage of the victim’s facial expressions could be regarded as gratuitous’. 

13.Nine maintains that having regard to the circumstances at the time of publication, Nine did exercise the care in its presentation of the Report for the reasons previously articulated to the ACMA on 18 June 2020 in paragraph 16 of those submissions. Nine also reiterates its submissions made at paragraphs 8, 9 and 10 of these submissions on the purported obligation to obscure the Complainant’s identity. 

14.Having regard cumulative force of these submissions, Nine maintains there is ample evidence demonstrating the care and consideration taken by Nine in relation to the Report and thus, a breach finding on the basis that insufficient care was taken is not supportable. 

Attachment C
Relevant Code provisions 
3. News and Current Affairs
3.1 Scope and Interpretation
[…]
[bookmark: _Hlk50661818]3.1.2	Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a)	the facts known, or readily ascertainable, at that time;
b)	the context of the segment (or Program Promotion) in its entirety; and
c)	the time pressures associated with the preparation and broadcast of such programming.
[…]
3.2 Material which may cause distress 
3.2.1	In broadcasting a news or Current Affairs Program, a Licensee must: 
[…]
d)	exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident; 
[…]
[…]
3.5 Privacy
3.5.1	In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless:
a) there is a public interest reason for the material to be broadcast; or
b) the person has provided implicit or explicit consent for the material to be broadcast 
Note:	The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy.
[bookmark: _Hlk23415566]The ACMA’s process for assessing compliance
[bookmark: _Hlk19602273]The ordinary reasonable viewer
When assessing content, the ACMA considers the meaning conveyed by the material that is the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.


Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:6] [6:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167. ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
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