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Background
In September 2020, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into an episode of the television program Alan Jones (the Program).
The Program was broadcast on Sky News on WIN by Network Investments Pty Ltd (the Licensee) on 5 August 2020 at 8.00 pm.
The Program is a Current Affairs program for the purposes of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code). It contains commentary and discussion about current public affairs.
The ACMA received a complaint alleging that comments made by the Program’s host, Mr Alan Jones, contained ‘misinformation’ that was ‘dangerous’ and asked people to ‘break the laws’. 
The ACMA reviewed a copy of the Program provided by the Licensee. The ACMA could not identify material in the program that encouraged people to break any laws, as alleged by the complainant. Consequently, the ACMA has not pursued that aspect of the complaint.
The ACMA has investigated the Licensee’s compliance with clause 2.3.3 [exercise care] and clause 3.3.1 [misrepresent viewpoints] of the Code.
Issue 1: Exercise care in selecting material for broadcast
Relevant Code provisions 
2. Classification and Proscribed Material
[…]
2.3 Exceptions
[…]
2.3.3 	News Programs (including news flashes and news updates), Current Affairs Programs and Sports Programs and Program Promotions for news, Current Affairs or Sports Programs do not require classification and may be shown at any time, however a Licensee will exercise care in selecting material for broadcast, having regard to:
a) the likely audience of the Program or Program Promotion; and
b) any identifiable public interest reason for presenting the Program or Program Promotion.
Finding
The Licensee did not breach clause 2.3.3 of the Code. 
Reasons
The complainant submitted: 
[I’m] writing to complain about Mr Alan Jones stating on the 05/08/20 at 8PM that children do not spread covid, that masks [were] useless, that shutdowns don’t work, asking people to break the laws and insinuating that covid is a hoax. [T]his misinformation is damaging the country and causes sickness and death in our community […] and confuses people.
The Licensee submitted that Sky News on WIN, and news and current affairs programs generally, are ‘principally directed at an adult audience’. Regarding the public interest reason for the broadcast, the licensee submitted:
[…] the broadcast was part of a wider discourse in relation to the on-going worldwide COVID-19 pandemic (the Pandemic). That discourse included:
· the escalation of cases in Victoria resulting in a so-called ‘second wave’ of Covid-19 infections
· advice and directions issued by governments and senior health officials in respect of the Pandemic, including on testing, isolation, social distancing and hygiene
· directions issued by DHHS in Victoria in respect of the Pandemic, including the declaration of a State of Emergency in Victoria and subsequent State of Disaster
· the implementation of ‘Stage 4’ Restrictions in Victoria
· quarantine of returned travellers and the failure of implementation of that policy and subsequent official inquiry
· the impact of lockdowns on the economy, employment, business, education and service delivery by the public sector
· international and domestic border closures
all of which are demonstrably matters of public interest.
News and current affairs programs are exempt from the general classification provision at clause 2.1.1 of the Code. Accordingly, the special care requirement at clause 2.3.3 is a community safeguard that moderates the broadcast of material in news and current affairs programs and promotions, that in other programs and promotions, might be restricted when broadcast in similar time zones.
To determine the Licensee’s compliance with the Code provisions, the ACMA has addressed the following questions: 
· What was the likely audience of the Program?
· Was there a public interest reason for presenting on COVID-19 public health measures in the Program?
· Did the licensee exercise care in selecting the material for broadcast? 
The ACMA accepts the Licensee’s submission that the audience for the Program was an adult audience. 
The Program was concerned with discussing the merits of public health measures put in place in response to the COVID-19 pandemic – particularly, recently in the state of Victoria. The ACMA accepts that these were clearly matters of public interest, and it was in the public interest to broadcast the discussion. 
The Program was comprised of commentary, discussion and graphical representations of text. The ACMA considers that although it conveyed controversial opinions, it did not contain material that raised any issues about its suitability for an adult audience.
Accordingly, the ACMA considers that the Licensee exercised the requisite degree of care in selecting material for broadcast and finds that the Licensee did not breach clause 2.3.3 of the Code. 
Issue 2: Misrepresentation of viewpoints
Relevant Code provisions 
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
3.3.2	Clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only. 
.3.3 	Licensees must make reasonable efforts to correct or clarify significant and material errors of fact that are readily apparent or have been demonstrated to the Licensee’s reasonable satisfaction in a timely manner.
3.3.4 	If a Licensee makes a correction in an appropriate manner within 30 days of a complaint being received or referred to the ACMA (whichever is later), then the Licensee will not be in breach of clause 3.3.1 in relation to that matter.
3.3.5 	A correction under clause 3.3.4 may be made in one or more of the following ways:
a) during a later episode of the relevant Program;
b) on a Licensee’s news website;
c) on the official website of the relevant Program; or
d) any other way that is appropriate in the circumstances.
An interpretation clause is also applied:
[bookmark: _Hlk53408475]3.1.2 	Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a) the facts known, or reasonably ascertainable, at that time;
b) the context of the segment (or Program promotion) in its entirety; and
c) the time pressures associated with the preparation and broadcast of such programming.
Finding
The ACMA’s finding is that the Licensee did not breach clause 3.3.1 of the Code. 
Reasons 
To determine the Licensee’s compliance with that part of clause 3.3.1 that regulates the misrepresentations of viewpoints, the ACMA has addressed the following questions: 
· Was a viewpoint included in the segment?
· If so, was the viewpoint misrepresented?
· If so, was the misrepresentation material?
· If so, did the licensee make reasonable efforts to correct or clarify the significant and material misrepresentation of a viewpoint in an appropriate manner?
The complainant alleged that the Program included the following items of ‘misinformation’:
1. children do not spread COVID 
2. masks are useless 
3. shutdowns don’t work
4. COVID is a hoax
In determining whether or not a licensee has materially misrepresented a viewpoint, the ACMA takes into account that the Code does not require a licensee to obtain all salient viewpoints, nor is the licensee required to present all material it obtains (having regard to the circumstances at the time of preparing and broadcasting the program). 
The overriding requirement of the Code is that, where a viewpoint is included, it must not be misrepresented.
Was a viewpoint included in the segment?
Alleged misinformation (items 1-3)
The first of the three allegations listed above, involve the communication by Mr Jones of information drawn from published research. The first allegation referred to statements about unspecified research. The second and third allegations referred to comments made about specific, identified articles in peer-reviewed scientific journals.
The findings reported in research articles are the expression of the interpretation, by the authors, of data collected through research activity. Research findings are not always presented as facts but may be presented as matters of expert judgement. It is a characteristic of research that its findings are open to challenge, even though such challenges are expected to be based on evidence and sound argument rather than mere opinion. The ACMA considers that in this case, the references to research findings, associated with the items 1–3 above, were representations by Mr Jones, of expert viewpoints (being the research findings concerned).
Alleged misinformation (item 4)
With respect to the allegation listed as item 4 above, the ACMA could not identify grounds for the allegation that the Program insinuated that COVID-19 was a hoax. It is true that the Program vigorously opposed certain public health measures, and even questioned the extent to which COVID-19 might be termed a pandemic. However, this was done to bolster an argument that governments had over-estimated the threat that the pandemic posed. The ACMA could not identify a point in the Program at which it suggested that the existence of COVID-19 as an infectious disease was a hoax – that is, a deliberately confected falsification. 
Consequently, the ACMA has not further considered the allegation listed as item 4.
Was a viewpoint misrepresented and if so, was this misrepresentation material?
1. Children do not spread COVID
At the beginning of the Program, Mr Jones stated: 
… schools and childcare centres have shown by research – not surprisingly, we knew this at the beginning – very low rates of community transmission of coronavirus. 
The ordinary reasonable viewer would have understood this statement to convey that the findings of unspecified research were that there were very low rates of transmission of COVID-19 in schools and childcare centres.
This statement does not convey the meaning attributed to it by the complainant. The statement refers to specific circumstances associated with children but not to children generally. 
The Licensee submitted that the research was published online on 3 August 2020 in Lancet Child and Adolescent Health as an article titled ‘Transmission of SARS-CoV-2 in Australian educational settings: a prospective cohort study’.[footnoteRef:1] The research ‘examined SARS-CoV-2 transmission among children and staff in schools and early childhood education and care (ECEC) settings in the Australian state of New South Wales (NSW)’. The article found that ‘SARS-CoV-2 transmission rates were low in NSW educational settings during the first COVID-19 epidemic wave, consistent with mild infrequent disease in the 1·8 million child population’. [1:  See https://www.thelancet.com/journals/lanchi/article/PIIS2352-4642(20)30251-0/fulltext, accessed 26 October 2020.] 

The ACMA considers that Mr Jones’ comments did not misrepresent the viewpoints expressed in the research article. Accordingly, in broadcasting the comments, the Licensee did not breach clause 3.3.1 of the Code.
2. Masks are useless
At approximately 6 minutes into the program, Mr Jones made extended comments about the effectiveness of masks in preventing infection from COVID-19:
The New England Journal of Medicine, in research, looking at how effective masks might be, observed on May 21, and I quote, "We know that wearing a mask outside health care facilities offers little, if any, protection from infection. The chance of catching COVID19 from a passing interaction in a public space is minimal." This is the New England Journal of Medicine, which publishes medical research and is published by the Massachusetts Medical Society. It's regarded as a prestigious, peer reviewed medical journal, one of the oldest. I quote again, "we know that wearing a mask outside health care facilities offers little, if any, protection from infection. The chance of catching COVID19 from a passing interaction in a public space is therefore minimal". These experts in our alarmism have been ignored. That's masks.
The ACMA considers that the meaning conveyed by quoting from the article was that the medical expert researchers believed that masks don’t prevent the spread of COVID-19 outside health care facilities; or put more simply, in the context of COVID-19, masks don’t work in everyday situations and the chance of catching COVID-19 from passing by someone in a public space is minimal. This expert opinion – that masks don’t work in most of the situations people might find themselves in – was deployed to prosecute Mr Jones’ argument that the Victorian government’s range of public health measures – which included mask-wearing – were an over-reaction and the wrong response. 
The ACMA has confirmed that Mr Jones accurately quoted from an article titled ‘Universal Masking in Hospitals in the Covid-19 Era’, published in the New England Journal of Medicine (NEJM) on 21 May 2020.
In quoting from the article, however, Mr Jones failed to refer to a clarification note that had subsequently been appended to the online version of the article. This note stated:
Editor’s Note: This article was published on April 1, 2020, at NEJM.org. In a letter to the editor on June 3, 2020, the authors of this article state “We strongly support the calls of public health agencies for all people to wear masks when circumstances compel them to be within 6 ft of others for sustained periods”.[footnoteRef:2]  [2:  See https://www.nejm.org/doi/full/10.1056/NEJMp2006372, accessed 26 October 2020.] 

From the dates published, it appears that the clarification would have been available at the time of the August broadcast.
The original quote inferred that the authors did not support the wearing of masks outside health care facilities (because they offered little, if any, protection). However, the subsequent clarification made by the authors indicated that, in the authors’ judgement, masks were effective in preventing the spread of infectious disease between people in proximity to each other – a much broader set of circumstances than implied by the quote used by Mr Jones.
The ACMA considers that Mr Jones’ use of the quote misrepresented the viewpoint of the authors because it conveyed that they believed masks were ineffective in a much less limited set of circumstances than was apparent from the appended clarification. This misrepresentation was material because it went to the central point that Mr Jones was seeking to make – that governments are wrong to enforce mask-wearing because medical experts do not think masks are effective in preventing the spread of COVID-19. 
Did the licensee make reasonable efforts to correct or clarify significant and material errors of fact in an appropriate manner?
The Licensee has submitted that it attached a note to the Program’s page on the WIN website that included the NEJM article’s authors’ clarification. The Licensee did not advise when this note was published. 
Under clause 3.3.4 of the Code a licensee will not be in breach of clause 3.3.1 if a Licensee makes a correction in an appropriate manner, as provided for in clause 3.3.5 of the Code, within 30 days of a complaint being received or referred to the ACMA (whichever is the later). Clause 3.3.5 sets out a range of ways in which a licensee can make such a correction including via its website. 
Although the ACMA received the complaint on 6 August 2020, it was first received by the Licensee on 18 September 2020, when the ACMA provided it with the opening correspondence for this investigation.[footnoteRef:3] The Licensee provided its submissions to the ACMA, including that the note had been posted on the WIN website, on 14 October 2020, within the 30 day period from when the Licensee first received the complaint, as specified in clause 3.3.4. [3:  The complaint to the ACMA was made anonymously and evidently, without having been previously submitted to the Licensee.   ] 

Accordingly, the ACMA finds that the Licensee made a correction in accordance with clauses 3.3.4 and 3.3.5(b) of the Code by posting the research authors’ clarification on its website, and therefore the Licensee did not breach clause 3.3.1 of the Code by broadcasting the comments by Mr Jones about the effectiveness of masks.

3. Shutdowns don’t work
At approximately 7 minutes, Mr Jones said:
What about lockdowns? The Lancet medical journal is an independent international medical journal dating back to 1823, it's regarded as a world leader in the publication of papers that have made a crucial contribution to science and human health. In a recent publication, The Lancet argued and I quote, "In our analysis, full lockdowns and widespread COVID19 testing were not associated with reductions in the number of critical cases or overall mortality". I repeat, this is The Lancet. "In our analysis, full lockdowns and widespread COVID19 testing were not associated with reductions in the number of critical cases or overall mortality". So where does this leave us? I'd suggest fighting a virus with the wrong response. Listening to the wrong experts and trashing everything in our wake.
The meaning conveyed to the ordinary reasonable viewer was that lockdowns do not reduce the number of critical cases or mortality from COVID-19; and more generally, that prestigious medical research supports the position that lockdowns are an ineffective public health measure. As with the reference to the ‘masks don’t work’ research, this expert opinion – that lockdowns don’t work – was also deployed to prosecute Mr Jones’ argument that the Victorian government’s range of public health measures – of which a full lockdown was the most prominent component – were an over-reaction and the wrong response.
These comments were accurately quoted from the expert opinion expressed in a published article.[footnoteRef:4] However, Mr Jones’ comments did not include any reference to the following significant qualification that appeared in the same article: [4:  See https://www.thelancet.com/journals/eclinm/article/PIIS2589-5370(20)30208-X/fulltext, accessed 26 October 2020.] 

There are important limitations with our data, including the fact that at or prior to May 1, 2020, many countries included in our dataset were not yet in the “plateau” or downslope phase of their individual epidemiologic curves, with border restrictions having been introduced only very recently. In the context of COVID-19, it is thought that public health interventions typically require from 2 to 3 weeks to affect outcomes, […] Notwithstanding these limitations, our findings propose avenues for further debate, research, and exploration, and do not support a definitive judgement on the effectiveness of various public health interventions implemented across different countries.
This information about the limitations of the study was relevant to the viewer’s understanding of the overall utility of the research and had it been referred to in the broadcast, would have assisted the viewer in properly contextualising the quote used by Mr Jones. The information explicitly refutes the ‘definitive’ argument put by Mr Jones – that lockdowns don’t work. It is arguable therefore, by suggesting that The Lancet article supported the position that shutdowns don’t work as a public health measure, that the broadcast misrepresented the expert opinion expressed in the research. As with the comments about masks, the misrepresentation was material because it was used to prosecute Mr Jones’ central point that the decision by the Victorian government to impose a lockdown in response to COVID-19 was mistaken. 
Furthermore, Mr Jones’s comments also omitted the following opinion, expressed in The Lancet article:
This suggests that full lockdowns and early border closures may lessen the peak of transmission, and thus prevent health system overcapacity, which would facilitate increased recovery rates.
This clearly presents an alternative and positive view on the utility of lockdowns as a public health measure; and it is a view that is made at several points in the article.  It clearly ties beneficial health outcomes (increased recovery rates) to full lockdowns and early border closures. The connection with beneficial health outcomes is contrary to the meaning conveyed by the quote used in the broadcast and further indicates that the broadcast quote materially misrepresented the authors’ complete viewpoint on lockdowns and COVID-19. 
Did the licensee make reasonable efforts to correct or clarify significant and material errors of fact in an appropriate manner?
As part of the same clarification note published on the WIN website referred to in relation to the NEJM article, the Licensee included additional information:
In that program reference was also made to a Lancet Medical Journal research paper which found that ‘full lockdowns and widespread COVID-19 testing were not associated with reductions in the number of critical cases or overall mortality. While that remains the case, it is apposite to clarify that this finding was in respect of critical cases and mortality rates only and that the paper also found that full lockdowns were associated with increased patient recovery rates.
This clarification provided information that conveyed that the quote used in the broadcast was limited to particular circumstances (critical cases and mortality) and that the referenced research had identified public health benefits from lockdowns through improving COVID-19 recovery rates, again contrary to Mr Jones’ assertion in the broadcast that lockdowns were part of the ‘wrong response’. 
The clarification note published on the WIN website did not include the range of information from the article that fully contextualised the statements about the lack of association between lockdowns and critical cases and mortality. However, it did acknowledge the limitations of the research Mr Jones had referenced and corrected the misrepresentation that was conveyed in the broadcast that prestigious medical research had found that lockdowns don’t work.
As noted above, the clarification note was published on the Licensee’s website within 30 days of the Licensee receiving the complaint for the ACMA.
Accordingly, the ACMA finds that the Licensee made a correction in accordance with clauses 3.3.4 and 3.3.5(b) of the Code by publishing the clarification note on the WIN website and therefore did not breach clause 3.3.1 of the Code, by broadcasting Mr Jones’s comments about lockdowns. 



Attachment A
Complaint 
Extract of complaint to the ACMA dated 6 August 2020:
Hi there, im writing to complain about Mr Alan Jones stating on the 05/08/20 at 8PM that children do not spread covid, that masks where useless, that shutdowns dont work, asking people to break the laws and insinuating that covid is a hoax. 
this mis information is damaging the country and causes sickness and death in our community. and confuses people


Attachment B
Licensee’s submissions
Licensee submission to the ACMA dated 14 October 2020:
[…]

Issue 1: Exercise care in selecting material for broadcast 

Relevant Code provisions 

2. Classification and Proscribed Material 

[…] 

2.3.3 News Programs (including news flashes and news updates), Current Affairs Programs and Sports Programs and Program Promotions for news, Current Affairs or Sports Programs do not require classification and may be shown at any time, however a Licensee will exercise care in selecting material for broadcast, having regard to: 

a) the likely audience of the Program or Program Promotion; and 

b) 	any identifiable public interest reason for presenting the Program or Program Promotion.

What was the likely audience of the program? 

The viewing audience for the ANC’s news channel (Channel) is a predominantly adult audience. Approximately 79.5% of the Channel audience is over the age of 55. Data provided by OzTAM in relation to the composition of the Channel’s live audience is set out below: 

[image: ]
Source: Standard Etam Report, Sky News on WIN all RTV, 05.08.2020, 2000 - 2100, Alan Jones, Projection & Reach, Total People, People 25-34, P35-54, P55+. 

Breakdown by viewers –
 
· P0-24 – 3.3% 
· P25-34 – 2% 
· P35 – 54 – 15.2% 
· P55+ - 79.5% 

By its very nature, the Channel and news and current affairs programs generally are principally directed at an adult audience. The Licensee submits that the assessment of the Program should therefore be made in reference to an ordinary, reasonable adult viewer of the Channel.
 


What was the public interest reason for presenting the material? 

It is submitted that the broadcast was part of a wider discourse in relation to the on-going worldwide COVID-19 pandemic (the Pandemic). That discourse included:
 
· the escalation of cases in Victoria resulting in a so-called ‘second wave’ of Covid-19 infections 
· advice and directions issued by governments and senior health officials in respect of the Pandemic, including on testing, isolation, social distancing and hygiene. 
· directions issued by DHHS in Victoria in respect of the Pandemic, including the declaration of a State of Emergency in Victoria and subsequent State of Disaster 
· the implementation of ‘Stage 4’ Restrictions in Victoria 
· quarantine of returned travellers and the failure of implementation of that policy and subsequent official inquiry 
· the impact of lockdowns on the economy, employment, business, education and service delivery by the public sector 
· international and domestic border closures 

all of which are demonstrably matters of public interest. A wide range of opinions on these matters and, more generally, in respect of the public health and government responses to the Pandemic have been published in other broadcasts, articles, reports and websites across the world. 

Did the licensee exercise care in selecting the material for broadcast? 

The Program comprised the following segments: 
· Alan Jones Comments – Management of Covid-19 and Stage 4 Restrictions in Victoria - 8 minutes 
· Interview with Catherine McGregor – Sky News Contributor – Influence of Chinese Government in Australian Universities - 12 minutes 
· Viewer feedback – 1.5 minutes 
· Victorian stage 4 restrictions and impact on economy - 2 minutes 
· Interview with Innes Wilcox, CEO Australian Industry Group – Impact of Stage 4 Restrictions in Victoria on industry, employment and the economy – 3.5 minutes 
· Panel discussion on homelessness and with Gareth Ward, NSW Minister for Families, Communities and Disability Services and Chris Minns, NSW Shadow Minister for Transport and Corrections – 8.5 minutes 
· Interview with Graham Richardson – Sky News Contributor – on management of Covid-19 in Victoria, border closures and the US election – 4 minutes 
· Interview with David Crisafulli, QLD Shadow Minister for Tourism on border closure by QLD government – 6 minutes 
· Viewer feedback and closing statements – 3 minutes 
· Thought for the Night – 0.5 minutes 

[…] 

The Licensee submits that in respect of the Program, ANC exercised care in the selection of material for broadcast, having regard to the likely audience of those programs and the identifiable public interest reasons set out above. 




Issue 2: Accuracy 

Relevant Code provisions 

3.3 Accuracy and fairness 

3.3.1 In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented. 

3.3.2 Clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only. 

When assessing compliance with Clause 3, the factors in Clause 3.1.2 (set out below) must also be assessed. 

Clause 3.1.2 Factors 

3.1.2 Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including: 
a) the facts known, or readily ascertainable, at that time; 
b) the context of the segment (or Program Promotion) in its entirety; and 
c) the time pressures associated with the preparation and broadcast of such programming. 

In considering compliance with clause 3.3 of the Code, the Licensee makes the following submissions in relation to those matters listed in clause 3.1.2 of the Code such as the circumstances at the time the current affairs Program was prepared. These submissions apply to all the matters of factual inaccuracy contended by the complainant. 

Reports of a novel coronavirus emerged in January 2020, followed by reports of transmission in various countries. On March 11, 2020 WHO made the assessment that that COVID-19 could be characterised as a pandemic. A timeline of events associated with COVID-19 maintained by the World Health Organisation (WHO) can be found at: https://www.who.int/news-room/detail/29-06-2020-covidtimeline.

In Australia, State and Commonwealth Ministers, Health Officers and Police Commissions have held regular press conferences and issued hundreds of statements concerning the management of COVID-19, Further, multiple Declarations of States of Emergency and/or Disaster Directions carrying the force of law, some with criminal and civil penalties have been made around Australia. 

These matters, and the Pandemic as a whole, have been, and continue to be, the subject of saturated broadcast, print and digital media coverage with countless areas being covered including, but not limited to, hygiene, social or physical distancing, border closures and quarantine of return travellers, testing and contact tracing, restrictions on individual liberties and government response. 

The Program was broadcast in this context and followed the implementation of Stage 4 Restrictions by the Victorian Government on 4 August 2020. The Victorian government has also issued multiple directions a record of which can be found at https://www.dhhs.vic.gov.au/victorias-restriction-levels-covid-19 and mandated the use of face coverings in Melbourne from July 19, 2020 and for all Victorians from August 2, 2020. See https://www.dhhs.vic.gov.au/face-coverings-covid-19. 

The ordinary reasonable viewer of the Program was well informed about public heath interventions to contain the spread of COVID-19 and was aware of the fact that there were different public health interventions at a Federal level and between States and Territories. The ordinary reasonable viewer was also aware of a public discussion of the efficacy of public health interventions, whether individually or in combination. 
The Program is a one-hour program broadcast at 8 pm on Monday to Thursday each week. Mr Jones is a well-known commentator on public affairs having worked in the broadcast industry for many decades. The ordinary reasonable viewer of the Program expects and understand that he is expressing his opinion as a commentator on subjects of public interest arising of the Covid-19 pandemic. 

The Licensee submits that the whole of the Program and the context of the Pandemic during which it was broadcast is relevant when assessing this complaint against compliance with the Code. Extracts of the transcript have only been selected to address the complaint of factual error for brevity. 

It is important to assess both the selection of material (addressed above) and the accuracy of the material chosen which is under investigation in the context of the Program as a whole. When directing himself to matters relating to COVID-19, Mr Jones refers several times and in several ways to the responses of various state governments to the Pandemic and it is clear that he is critical of those responses. He provides not only his opinion but also the basis for his opinion. As a result, viewers are presented with certain facts, including the sources of those facts, and are able to decide whether or not they agree with his opinion, and whether they wish to investigate further the matters he has raised. 

Mr Jones’ opinions are meticulously explained at various times over the course of the Program. It is erroneous and quite mischievous of the complainant to try to distil Mr Jones’ views into the glib formula as is set out in the anonymous complaint. Further, it would be dangerous for the ACMA to accept that the formula is valid for the purpose of its investigation. 

Mr Jones’ opinions may not be ones which are shared by the majority of Australians, or even Australian experts. But it cannot be argued that the presentation of those opinions and the debate about them is not a crucial part of public discussion on such an important issue. It is clear that Mr Jones fundamentally disagrees with the approach taken by various state governments to COVID-19. However, there is no suggestion whatsoever made by him that COVID-19 does not exist. Rather, he calls into question:
(a) Whether the definition of “pandemic” has been met, on the basis of the definition which he cites (which is the definition which first appears in a google search for “pandemic”) 
(b) Whether the catastrophic economic cost of the lockdown in Victoria and border closures elsewhere are justifiable, especially in light of the published research he cites and the catastrophic economic cost which is discussed by leaders such as Innes Willox. 
(c) Whether there are better ways of dealing with the issue. 

In considering each of these matters, the likely audience member is well able to bring their own education and experience to the matters discussed and arrive at their own conclusions. On the basis of the known demographic data set out above, those audience members will be adults who are likely to have had experience as either employees or business owners/operators and would also be aware of the increased risk of the spread of COVID-19 amongst older members of the population. 

Compliance with Clause 3.3 

To assess compliance with Clause 3.3, the Licensee has addressed the following questions in the context of the six elements of the complaint identified above:
 
· What did the material convey to the ordinary reasonable viewer? 
· Was the material factual in character? 
· If so, did it convey a material fact or facts in the context of the relevant current affairs Program? 
· If so, was the factual material accurate? 
· Were viewpoints presented in a way that would materially (that is, in a significant respect) misrepresent them? 

1. Children do not spread Covid 

The relevant transcript extract: 

The other good story is that schools and childcare centres have shown by research not surprisingly we knew this at the beginning, very low rates of community transmission of coronavirus. Remember all that rubbish about closing schools? 

The material fact, which is factual in character, and which is conveyed to the ordinary reasonable viewer, is that schools and childcare centres have shown, by research, very low rates of community transmission. The factual material is accurate. Further, the ordinary reasonable viewer would understand that Mr Jones disagreed with the public health intervention concerning the closure of schools. 

The source of this information was a paper, which was reported in Australian media and by the National Centre for Immunisation Research & Surveillance (NCIRS), titled “Transmission of SARS-CoV-2 in Australian educational settings: a prospective cohort study” published in Lancet Child Adolescent Health 2020 published on 3 August 2020. The viewpoint put forward by this paper was accurately reported and was not materially mispresented. 

The Licensee submits that the meaning “children do not spread Covid” is incapable of arising from the Program and that the ordinary reasonable viewer would not have understood the Program to convey that meaning. Low rates of community transmission necessarily carries the meaning that there is some transmission of the virus within schools and childcare centres.

2. That masks where (sic) useless 

The relevant transcript extract: 

But two responses dominate discussion. Bear with me. Masks and lockdowns. 
The New England Journal of Medicine, in research, looking at how effective masks might be, observed on May 21, and I quote, "We know that wearing a mask outside health care facilities offers little, if any, protection from infection. The chance of catching COVID19 from a passing interaction in a public space is minimal." This is the New England Journal of Medicine, which publishes medical research and is published by the Massachusetts Medical Society. It's regarded as a prestigious, peer reviewed medical journal, one of the oldest. I quote again, "we know that wearing a mask outside health care facilities offers little, if any, protection from infection. The chance of catching COVID19 from a passing interaction in a public space is therefore minimal". 
These experts in our alarmism have been ignored. That's masks. 

The material fact, which is factual in character, and which is conveyed to the ordinary reasonable viewer, is that the New England Journal of Medicine (NEJM) stated in a paper published on May 21, 2020 that: 

"We know that wearing a mask outside health care facilities offers little, if any, protection from infection”; and 

“The chance of catching COVID19 from a passing interaction in a public space is minimal." 

The publication can be found at: https://www.nejm.org/doi/full/10.1056/NEJMp2006372. 

The Licensee submits that the meaning “masks were useless” is incapable of arising from the Program and that the ordinary reasonable viewer would not have understood the Program to convey that meaning. The first statement was clearly qualified by the words “outside health care facilities”. The ordinary reasonable viewer would understand that masks do offer protection in healthcare facilities. The second statement is also clearly qualified and refers to the risk of transmission in a passing interaction in a public space. The ordinary reasonable viewer would understand the risk of transmission to be substantially higher than “minimal” in sustained interactions in confined or closed environments. 

Relevantly, as noted above there had been saturation media coverage of hand hygiene, sanitisation, regular cleaning and disinfection of high touch surfaces, social or physical distancing, maintenance of a 1.5m gap, use of and shortage of PPE in healthcare settings, priority use of PPE in certain medical settings and use of masks and gloves in some settings where social distancing was not possible such as may occur when using public transport. That coverage, particularly since the government mandated the use of face coverings in Melbourne from July 19, 2020 (including in public spaces) included vigorous debate over the efficacy of various masks, including surgical masks, particulate filter respirators (PFR) such as P2 or N95, and cloth face coverings and in which settings each of these masks or face coverings were optimally deployed. In these circumstances the meaning contended by the complainant would not have been conveyed to the ordinary reasonable viewer of the Program. 

The statements were accurate. Further, the ordinary reasonable viewer would understand that Mr Jones disagreed with the public health intervention requiring masks to be worn outside healthcare settings involving passing interactions in a public space and held the opinion that this intervention was alarmist.

The ACMA has drawn the attention of the Licensee to a letter to the editors of the NEJM published on July 9, 2020. The authors confirmed that the statement that “wearing a mask outside health care facilities offers little if any protection from infection” was qualified in that it was intended to apply to passing encounters in public spaces, not sustained interactions within closed environments. The Program included the qualifying statement that the minimal risk of transmission to which the statement was directed applied to passing encounters in public places and, accordingly, the viewpoint of the authors of the publication was not materially misrepresented. It is important here to distinguish between fact and opinion, especially in the presentation of scientific data. That the authors of a paper presenting factual findings later chose to editorialise those findings does not render their initial findings inaccurate and does not mean that the initial findings represented a mere “viewpoint” which was subject to later revision. The facts remain the facts and they are what was properly relied on and cited in the Program. 

3. That shutdowns don’t work 

The relevant transcript extract: 

What about lockdowns? 
The Lancet Medical Journal is an independent international medical journal dating back to 1823, it's regarded as a world leader in the publication of papers that have made a crucial contribution to science and human health. In a recent publication, the Lancet argued and I quote, "In our analysis, full lockdowns and widespread COVID19 testing were not associated with reductions in the number of critical cases or overall mortality". I repeat, this is The Lancet. "In our analysis, full lockdowns and widespread COVID19 testing were not associated with reductions in the number of critical cases or overall mortality". 
So where does this leave us? I'd suggest fighting a virus with the wrong response. Listening to the wrong experts and trashing everything in our wake. 
[Not Relevant] 
Look, just returning to this fiasco in Melbourne. Remember that from midnight tonight, a quarter of the national economy will shut down. Stage four lockdown. A million workers to be kept at home at least until the end of September. Most retail, manufacturing and administrative business will close and limits will be placed on the number of workers in abattoirs, warehouses and building sites. Remember what I said earlier, the Lancet medical journal, World Leader, in the publication of papers that have made a crucial contribution to science and human health published recently and I quote "In our analysis, full lockdown's and widespread covid testing were not associated with reductions in the number of critical cases or overall mortality". But a million workers will be staying at home 250,000 stood down. Companies will fail. The Canberra welfare bill will continue to rise. This is the death knell for many employers and employees. Premier Andrews blithely surmises that the economic dislocation will pervade Victoria for years. I think it's time we woke up and realised there are better ways of doing this. Well, thankfully, senior Australian business leaders are voicing their concerns over the outlook for the nation's battered economy and business, who see this as the coalface are legitimately wondering where the hell do we go from here? Government says we'll have an infrastructure recovery. Well it might be helpful to ask the construction industry first. 

The material fact, which is factual in character, and which is conveyed to the ordinary reasonable viewer, is that the Lancet had published a statement in a recent edition which said "In our analysis, full lockdowns and widespread COVID19 testing were not associated with reductions in the number of critical cases or overall mortality". The statement is accurate and has not been materially misrepresented within the Program. 

The Lancet publication titled “A country level analysis measuring the impact of government actions, country preparedness and socioeconomic factors on COVID-19 mortality and related health outcomes’ published on July 21, 2020, and can be found at https://www.thelancet.com/journals/eclinm/article/PIIS2589-5370(20)30208-X/fulltext.

The meaning contended for by the complainant is not capable of arising from the program. The ordinary reasonable viewer would understand the statement to convey a meaning that the public health intervention would not reduce the number of critical cases or overall mortality. 

Other material, accurate facts stated within the Program include: 
· Ninety-nine per cent of the seven thousand eight hundred active cases in Australia are mild. 
· Forty-seven are serious in a population of 25 million. Thirty-eight of the forty-seven are in Victoria. There's nothing in the ACT. Three people sick in the Northern Territory. Seven in Queensland. Nothing in South Australia. Nothing in Tasmania. New South Wales has six serious cases. 
· Victoria, with 25 per cent of the population, has 63 per cent of Australia's deaths. Sixty-seven per cent of total infections and 89 per cent of current active cases 
· From midnight tonight, a quarter of the national economy will shut down; 
· A million workers to be kept at home at least until the end of September; 
· Most retail, manufacturing and administrative business will close and limits will be placed on the number of workers in abattoirs, warehouses and building sites; 
· 250,000 [workers will be] stood down; 
· Companies will fail; and 
· The Canberra welfare bill will continue to rise. 

The sources for the information on the number of cases of COVID-19 include data published at https://www.health.gov.au/news/health-alerts/novel-coronavirus-2019-ncov-health-alert/coronavirus-covid-19-current-situation-and-case-numbers and https://www.worldometers.info/coronavirus/. See Attachment B. 

The sources of the information concerning the Stage 4 public health intervention were statements made by the Premier of Victoria, Daniel Andrews and the Prime Minister of Australia reported by Rachel Baxendale in The Australian on 4 August 2020 in an article titled “Heartbreak as city falls silent” and on 5 August 2020 in an article titled “Shut Down Mark II” and an editorial published by The Australian titled “Victoria’s shutdown sends big chill through economy” on 5 August 2020. 

The meaning conveyed by the segment and the program as a whole to the ordinary reasonable viewer is that Mr Jones did not agree with some of the public health interventions which commenced on 5 August 2020 and was concerned about the materially adverse effect on the economy and employment. 

Mr Jones’ views are echoed by authoritative experts including those within the World Health Organisation. As recently as last week, WHO Special Envoy Dr David Nabarro has made clear that WHO does not advocate full lockdowns as a primary control method as they are ineffective – they “just freeze the virus in pace they do not lead to elimination” and have one common consequence of “making poor people an awful lot poorer”. See https://www.4sd.info/covid-19-narratives/reflections-about-the-middle-path/; https://twitter.com/spectator/status/1314573157827858434

[…]

Correction 

Given the matters set out above, it cannot be said that any significant or material errors of fact are readily apparent as arising from the Program or that any such errors have been demonstrated to the Licensee’s reasonable satisfaction. Nevertheless, the Licensee has made a correction/clarification statement for the purposes of clauses 3.3.3 and 3.3.4 of the Code in the following terms: 

> 	On the Alan Jones program on August 5, reference was made to The New England Journal of Medicine published on May 21 which stated that wearing a mask outside health care facilities offers little, if any, protection from infection of COVID-19 and that the chance of catching the disease from a passing interaction in a public space is minimal. 
> 	It has since been brought to the program’s attention that the authors of the article have written a letter to the editor of The New England Journal of Medicine on June 3 clarifying that the statement that “wearing a mask outside health care facilities offers little, if any protection from infection” was only intended to apply to passing encounters in public spaces, not sustained interactions within closed environments. The authors made it clear that they do support the calls of public health agencies for masks to be worn in circumstances where they are compelled to be within 6 feet of others for sustained periods. 
> 	In that program reference was also made to a Lancet Medical Journal research paper which found that ‘full lockdowns and widespread COVID-19 testing were not associated with reductions in the number of critical cases or overall mortality. While that remains the case, it is apposite to clarify that this finding was in respect of critical cases and mortality rates only and that the paper also found that full lockdowns were associated with increased patient recovery rates. 

The statement has been published on the official website of the Channel, being the Sky News website at https://more.skynews.com.au/corrections/, as well as the Licensee’s website at https://www.wintv.com.au/page/sky-news-on-win-regional. The statement was published within 30 days of the Licensee first being informed of the investigation being undertaken by the ACMA. As no complaint was ever received directly by the Licensee, the Licensee did not have the usual opportunity to consider the need for any correction or clarification before receiving notice from the ACMA. In all the circumstances, including the matters referred to in this response and the nature of the scientific material referred to, the statement constitutes a correction in an appropriate manner. 

For the reasons set out above, we submit that the Licensee complied with the Code with its broadcast of the Program, together with its subsequent conduct.

[…]
Attachment C
Relevant Code provisions 

2. Classification and Proscribed Material
[…]
2.3 Exceptions
[…]
2.3.3 	News Programs (including news flashes and news updates), Current Affairs Programs and Sports Programs and Program Promotions for news, Current Affairs or Sports Programs do not require classification and may be shown at any time, however a Licensee will exercise care in selecting material for broadcast, having regard to:
a) the likely audience of the Program or Program Promotion; and
b) any identifiable public interest reason for presenting the Program or Program Promotion.
[…]
3. News and Current Affairs
3.1 Scope and Interpretation
[…]
3.1.2 	Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a) the facts known, or reasonably ascertainable, at that time;
b) the context of the segment (or Program promotion) in its entirety; and
c) the time pressures associated with the preparation and broadcast of such programming.
3.3 Accuracy and fairness
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
3.3.2	Clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only.
3.3.3 	Licensees must make reasonable efforts to correct or clarify significant and material errors of fact that are readily apparent or have been demonstrated to the Licensee’s reasonable satisfaction in a timely manner.
3.3.4 	If a Licensee makes a correction in an appropriate manner within 30 days of a complaint being received or referred to the ACMA (whichever is later), then the Licensee will not be in breach of clause 3.3.1 in relation to that matter.
3.3.5 	A correction under clause 3.3.4 may be made in one or more of the following ways:
e) during a later episode of the relevant Program;
f) on a Licensee’s news website;
g) on the official website of the relevant Program; or
h) any other way that is appropriate in the circumstances.

ACMA considerations for determining factual content:
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
The ACMA will first look to the natural and ordinary meaning of the language used.
Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:5]  [5:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:6]  [6:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
[image: ]
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