
[image: ]
Error! Reference source not found.









Investigation report no. BI-541
	[bookmark: ColumnTitle]Summary
	

	Broadcaster [Service]
	Australian Broadcasting Corporation [ABC]

	Finding
	No breach of Standard 2.1 [accuracy] 
No breach of Standard 2.2 [materially mislead] 
Breach of Standard 4.1 [due impartiality]
Breach of Standard 4.5 [unduly favour one perspective]

	Relevant codes
	ABC Code of Practice 2019

	Program [description]
	Four Corners (‘Cash Splash’) [current affairs]

	Date of broadcast	
	8 July 2019

	Date finalised
	26 November 2020

	Type of service
	National—television

	Attachments
	A – extracts from the complaint to the ABC and to the ACMA
B – extracts from the ABC’s submissions to the ACMA 
C – relevant Code provisions and the ACMA’s approach to assessing content




Background 
The Investigation
In December 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the broadcast of an episode of Four Corners titled ‘Cash Splash’ (the program), by the Australian Broadcasting Corporation (the ABC) at 8.30 pm on 8 July 2019. Four Corners is a current affairs program.
The complainant alleged the program included inaccurate statements, misled viewers by omitting key information, and lacked impartiality by unfairly favouring critical views.
The ACMA has investigated the broadcaster’s compliance with Standards within the ABC’s Code of Practice 2019 (the Code) relating to accuracy and impartiality.
[bookmark: _Hlk42200247]The program
The program featured a report about water infrastructure schemes (collectively, the Infrastructure Scheme) funded by the Australian Government’s Department of Agriculture and Water Resources[footnoteRef:2] (the DAWR) under the Murray-Darling Basin Plan (the Basin Plan)[footnoteRef:3]. [2:  The Department of Agriculture and Water Resources merged with the Department of Environment on 1 February 2020 to become the Department of Agriculture Water and the Environment.]  [3:  The DAWR administers the Sustainable Rural Water Use and Infrastructure Program which includes a number of schemes that provide funding for water infrastructure projects intended to achieve water recovery across the Basin in accordance with the Basin Plan.] 

The program opened with the claim that it would investigate whether the ‘plan to rescue the Murray Darling River System has become a colossal waste of taxpayer money’ and ‘how multi-million dollar subsidies have been secretly handed to big business’.
The program considered the implementation of the Infrastructure Scheme in the Murrumbidgee Valley. It presented five water infrastructure projects as case studies. Four of the case studies involved the funding of on-farm irrigation infrastructure and one involved the funding of infrastructure for the supply of water conducted by a company trading as Murrumbidgee Irrigation. 
The program explored whether these projects were providing value for taxpayer money and resulting in the return of water to the environment in accordance with the Basin Plan. The case studies included interviews with farmers and irrigators involved in the projects. The case studies were interspersed with interviews with academics, lawyers, local business people and former government officials.
Issue 1: Accuracy 
[bookmark: _Hlk32404474]Standard 2 
2.1 Make reasonable efforts to ensure that material facts are accurate and presented in context.
2.2 Do not present factual content in a way that will materially mislead the audience. In some cases, this may require appropriate labels or other explanatory information.
The ACMA also takes account of the related Principles set out in the Code in respect of each Standard or set of Standards (relevant extracts at Attachment C).
Finding
The ACMA’s finding is that the ABC did not breach Standard 2.1 or Standard 2.2 of the Code.
Reasons
Standard 2.1 Make reasonable efforts to ensure that material facts are accurate and presented in context.
To assess compliance with Standard 2.1 of the Code, the ACMA generally considers:
· What was the meaning conveyed to the ordinary reasonable viewer by the particular content? 
· Was the particular content complained about factual in character?
· If so, did it convey a material fact or facts in the context of the relevant segment?
· If so, were those facts accurate?
· If a material fact was not accurate (or its accuracy cannot be determined), did the ABC make reasonable efforts to ensure that the material fact was accurate and presented in context? 
The ACMA’s approach to assessing the meaning conveyed by broadcast content, and the considerations it has regard to in assessing whether or not broadcast material was factual, are set out in Attachment C.
The ACMA has investigated the following statements for factual accuracy:
1. This happens all around the world and this is something that economists said right at the beginning when these programs were being designed for water recovery purposes in the Murray-Darling Basin. They're increasing the irrigation land area and they're increasing their water use over time. (Statement 1, made by Professor Sarah Wheeler, Water Economist, University of Adelaide).
2. That programme was supposed to reduce the amount of water that was going to irrigation, when it's actually increased the opportunities for irrigation. (Statement 2, made by Maryanne Slattery, Senior Water Researcher, Australia Institute and former officer at the Murray Darling Basin Authority (MDBA).
3. Government does not do any checking of, either at the first point, the estimated saving or at the last point, the actual saving. So there’s no government checking in that process, at all. (Statement 3, made by Maryanne Slattery).
Statement 1
The complaint was that this statement, at approximately 16 minutes into the program, was inaccurate:
In other parts of the world, irrigation efficiency schemes are about increasing agricultural production. Australia appears to be the only country with the dual purpose of improve (sic) water efficiency conditional on acquiring environmental water. All others have only been about expanding irrigation so international examples are not relevant.


The ABC submitted:
[bookmark: _Hlk34208078]Where contributions from interviewees included factual statements, the program made reasonable efforts to ensure that material facts were accurate and presented in context.
[…]
There is considerable literature to support Professor Wheeler’s assertion that the global experience of improvements in irrigation efficiency is that they increase irrigation land area and water use over time.
What was the meaning conveyed to the ordinary reasonable viewer by the particular content?
Professor Wheeler’s comments followed a discussion of a water infrastructure project in which the owner of an earthmoving business, who was not a farmer, bought land that was undeveloped and not in use as farmland, and obtained funding for works to irrigate the land. 
Given this context, and the statement that ‘they're increasing the irrigation land area and they're increasing their water use over time’, the ordinary reasonable viewer would have understood Professor Wheeler’s comments to mean that there were overseas examples of irrigation efficiency schemes that had been designed to reduce water use, but had paradoxically resulted in increased irrigation and water use. The ordinary reasonable viewer would have understood from the comments that the unintended outcomes of such overseas schemes had also occurred with projects under the Infrastructure Scheme which was the focus of the broadcast.
Was the particular content complained about factual in character?
Professor Wheeler was introduced as a Water Economist from the University of Adelaide. Although her comments were evaluative in nature and therefore included an element of opinion, they were presented as expert commentary, were not presented as contestable, and therefore would have been understood as presenting a factual comparison. 
Further, the bases of the comparisons that Professor Wheeler cited were all specific, unequivocal and capable of independent verification – that irrigation efficiency schemes existed overseas, that they had been designed to save water, and that they had resulted in increased irrigation and increased water use. 
The ACMA therefore considers that Professor Wheeler’s comments were factual in character. 
If so, did it convey a material fact or facts in the context of the relevant segment?
The central concern of the program was the efficacy and cost-effectiveness of the Infrastructure Scheme. A comparison between the performance of that scheme and that of other similar schemes was therefore a material comparison.
If so, were those facts accurate?
The ABC cited a number of academic publications to support its submission that the comparison between the Infrastructure Scheme and overseas examples was accurate:
· Does improved irrigation technology save water? A review of the evidence, Food and Agriculture Organization of the United Nations, published in 2017.
· ‘The paradox of irrigation efficiency’, Science, August 2018.
· ‘Improving Irrigation Water Use Efficiency: A Review of Advances, Challenges and Opportunities in the Australian Context’,10th anniversary edition of Water. 2018.
These academic publications refer to examples of on-farm water efficiency schemes in places other than Australia, including in the Near East, Middle East, Europe, north Africa, India and the USA. The publications report that expectations of water savings from irrigation efficiency schemes were not met, with the schemes resulting in increased irrigation activity and increased water use. The ACMA regards these sources as credible. 
Since the meaning conveyed by Professor Wheeler’s comments was that increased irrigation and water use had occurred in overseas on-farm irrigation efficiency schemes that had sought to save water, the ACMA considers the comments were accurate. 
Accordingly, the ACMA’s finding is that, in broadcasting Professor Wheeler’s comments comparing overseas examples with the Infrastructure Scheme, the ABC did not breach Standard 2.1. 
Statement 2
[bookmark: _Hlk32825353]At approximately 23 minutes into the program, the relevant segment included the following statements: 
[Anthony Kidman, Former Project Manager Murrumbidgee Irrigation]: You can see the development over there, [Reporter’s name]. They are creating a storage of significant size. You could say upwards of 1000 megs [megalitres].
[Reporter]: Next to the cotton field there's a new dam waiting to be filled. It's been funded by the taxpayer under the water infrastructure scheme.
[Maryanne Slattery, Senior Water Researcher, Australia Institute and former officer at the MDBA] That programme was supposed to reduce the amount of water that was going to irrigation, when it's actually increased the opportunities for irrigation. …
The complainant stated Ms Slattery’s statement was inaccurate:
[bookmark: _Hlk40093655]… the intent of the efficiency programs was to recover water for the environment by improving water efficiency on farms without disadvantaging communities. There is a direct transfer of a portion of the water licence to the Commonwealth. 700 GL has been returned – available here: https://www.environment.gov.au/water/cewo/about-commonwealth-environmental-water
Because her comment went unchallenged, it reinforces the perception that more water was being used for irrigation which is untrue. Again, if a farmer wants to expand they must buy the water from another irrigator. However, total water available for irrigation in the basin decreases once environmental water is excised.
The complainant’s concerns about accuracy are considered below. The complainant’s concerns that the program was misleading because of the omission of information about the return of water licences are considered under Standard 2.2.
As noted above under Statement 1, the ABC submitted that the program made reasonable efforts to ensure factual statements by interviewees were accurate: 
… the infrastructure efficiency program has subsidised construction of dams to store supplementary water, increasing the opportunities for this water to be used for irrigation.
What was the meaning conveyed to the ordinary reasonable viewer by the particular content?
Statement 2 was part of a series of comments about changes to agricultural practices along the Murrumbidgee River as a result of the Infrastructure Scheme. The comments from Ms Slattery, and three other people familiar with the Infrastructure Scheme, expressed concerns that it had enabled expansion of large-scale irrigated farming and this could have serious consequences for the environment.

The statement by Ms Slattery followed immediately after comments about the use of Infrastructure Scheme funding by Webster Ltd to build large new dams on its properties near the Murrumbidgee River. The segment included aerial footage of a channel running from the Murrumbidgee River to a large new dam built by Webster Ltd, which the reporter explained would be used to irrigate a new cotton farm. 

The ordinary reasonable viewer would have understood Ms Slattery’s statement was contrasting:
· an intention of the Infrastructure Scheme, with its focus on improving the efficiency of irrigation systems and on-farm water use, to reduce the amount of water extracted by irrigators; with
· an outcome of the Infrastructure Scheme in which funding was used to build new infrastructure, in this case illustrated by the construction of a large dam, that enabled more water to be extracted. 
Was the particular content complained about factual in character?
Earlier in the program, Ms Slattery was introduced as a Senior Water Researcher at the Australia Institute. Her comments were presented as expert commentary about the Infrastructure Scheme and activities carried out under it.
Ms Slattery’s comments about the objective of a statutory funding program and the outcomes resulting from that program were specific, unequivocal and capable of independent verification.
The ACMA therefore considers that Ms Slattery’s statement was factual in character. 
If so, did it convey a material fact or facts in the context of the relevant segment?
The focus of the program was the efficacy of the Infrastructure Scheme. In this context, Ms Slattery’s statement that the Infrastructure Scheme led to outcomes that were contradictory to its objectives was a material factual statement. 
If so, were those facts accurate?
Statement 2 conveyed two assertions. The ACMA has separately considered the accuracy of each assertion below.
That the program was supposed to reduce the amount of water that was going to irrigation 
Several of the water infrastructure projects presented on the program, including the project relating to Webster Ltd, were funded under a program called the On-Farm Irrigation Efficiency Program (OFIEP) which, according to the DAWR website, is:
… assisting irrigators within the southern connected system of the Murray–Darling Basin to modernise their on-farm irrigation infrastructure while returning water savings to the environment. Water savings generated from eligible projects will help secure a sustainable future for irrigation communities.[footnoteRef:4] [4:  https://www.agriculture.gov.au/water/mdb/programs/basin-wide/ofiep, accessed 22 May 2020] 

The ACMA considers that in the sense conveyed in Ms Slattery’s statement, ‘water savings’ obtained through OFIEP projects equates to a reduction in water to irrigation. Accordingly, the ACMA’s view is that Ms Slattery’s comment, that an intention of the Infrastructure Scheme was to reduce the amount of water extracted from the Murray-Darling Basin (the Basin) by irrigators, was accurate.
The ACMA notes the complainant’s submission that the intention of the Infrastructure Scheme was to recover water for the environment by improving water efficiency on farms without disadvantaging communities. 
The ACMA notes that the objectives of the Basin Plan as a whole include an objective to promote the use and management of the Basin water resources in a way that optimises economic, social and environmental outcomes in the national interest.[footnoteRef:5] The ACMA considers that Ms Slattery’s statement did not convey to the ordinary reasonable viewer that the objective of reducing the amount of water extracted by irrigators was the sole objective of the Infrastructure Scheme.   [5:  Sub-section 5.02(1)(c) Basin Plan 2012] 

The ACMA accepts that Ms Slattery was referring to one purpose of the Infrastructure Scheme and that this did not discount that there were other interrelated goals for the Infrastructure Scheme. 
It's actually increased the opportunities for irrigation 

The second assertion conveyed by Statement 2 was that the Infrastructure Scheme provided opportunities for irrigators to build dams and increase the amount of water they extract from the Basin.

The program provided evidence that the Infrastructure Scheme had provided an agricultural company, Webster Ltd, with funding to build new dams. It also showed in an earlier discussion that funding had been provided under the Infrastructure Scheme to two farmers to build a large dam on their property. 
The ABC submitted that the accuracy of Statement 2 was supported by information in environmental impact statements obtained by Four Corners that indicated that Webster Ltd planned to increase its water consumption by using funding under the Infrastructure Scheme. The statements disclosed that Webster Ltd planned to transfer some of its general security water entitlement to the Government to obtain Infrastructure Scheme funding to build dams and to capture and store water extracted from the Murrumbidgee River using supplementary water licences in place of the surrendered general security water entitlement.
The NSW Department of Planning, Industry and Environment (DPIE) provides the following advice about supplementary water on its website:
Supplementary water, formerly known as off-allocation water, is effectively surplus flow that cannot be captured, or ‘re-regulated’, into storages. When storm events result in flows that cannot be captured (regulated) in storage structures such as dams or weirs for future use, and the water is not needed to meet current demands or commitments, then it is considered surplus to requirements. Regulated rivers become unregulated for a period of time.
As soon as these conditions are identified for a particular river, a period of Supplementary Access is announced and details of the river reaches and time periods for supplementary access are published. Supplementary water access licence holders can only pump water against these licences during these announced periods.[footnoteRef:6] [6:  https://www.industry.nsw.gov.au/water/allocations-availability/allocations/how-water-is-allocated/supplementary-water, accessed 5 June 2020] 

The ACMA notes that the availability of supplementary water in New South Wales is temporary and contingent upon the occurrence of storm events and the announcement of access by the DPIE. Notwithstanding the uncertainties regarding availability, the ACMA accepts the conclusion that the Infrastructure Scheme funding provided to Webster Ltd provided it with an opportunity to build dams on its properties to extract and store water for irrigation using supplementary licences. In these circumstances, the ACMA considers that the Infrastructure Scheme had enabled the company to extract additional water from the Murrumbidgee River and that Statement 2 was accurate.
Accordingly, the ACMA’s finding is that in presenting Statement 2, the ABC did not breach Standard 2.1.
Statement 3
At approximately 38 minutes into the program, a statement by Ms Slattery (introduced by the reporter) was presented:
[Reporter]: Maryanne Slattery left the Authority in disgust in 2017, concluding the Murray Darling Basin Plan was a fraud on Australian taxpayers and the claimed savings from the water infrastructure scheme were grossly exaggerated.
[bookmark: _Hlk32827854][bookmark: _Hlk42698582][Ms Slattery]: Government does not do any checking of, either at the first point, the estimated saving or at the last point, the actual saving. So there’s no government checking in that process, at all.
The complainant submitted that this was inaccurate and that projects are scrutinised:
The Department of Agriculture response is here https://www.awe.gov.au/news/on-the-record/response-to-4-corners-cash-splash. Applications are assessed by an evaluation panel of departmental staff, an independent irrigation expert and independent financial viability assessors. They estimate water savings, due diligence is conducted … Random ‘spot checks’ are also carried out by the Australian National Audit Office. 
The ABC submitted: 
In terms of whether government conducts checks on the estimated and actual savings to be delivered by individual projects, the program demonstrated reasonable efforts to ensure accuracy by relying on multiple sources with knowledge of the programs. 
Other well-placed sources who confirmed Ms Slattery’s account would only agree to provide information on background.
The Department of Agriculture and Water Resources (DAWR) declined an on-camera interview but agreed to two background briefings in order to ensure the program accurately reported the current situation. In the briefings, senior Department officials told Four Corners that government does not carry out auditing or hydrological modelling of each individual project’s estimated water savings, before or after the completion of the project. 
What was the meaning conveyed to the ordinary reasonable viewer by the particular content?
Statement 3 was part of a series of comments about the reliability of government claims about the volume of water saved for the environment under the Infrastructure Scheme. 
Statement 3 followed a short interview about Ms Slattery’s experience working at the MDBA at which time she raised her concerns that the government was not effectively monitoring water savings generated by the Infrastructure Scheme. 
Given this context, the ACMA considers that the ordinary reasonable viewer would have understood from Ms Slattery’s statement, that the government does not check the accuracy of the estimates of expected water savings made at the beginning of projects and does not check the actual amount of water savings delivered by those projects following their implementation. 
The ordinary reasonable viewer would have understood that government checking could take various forms including;
· government officials directly reviewing and verifying information about water savings;
· government officials indirectly reviewing and verifying information about water savings by relying on reports by others, including external consultants and independent experts.
Was the particular content complained about factual in character?
Earlier in the program, Ms Slattery was introduced as a Senior Water Researcher at the Australia Institute. Her comments on the monitoring of water savings were presented as the expert commentary of a former government official with first-hand knowledge of government practices and procedures.
Ms Slattery’s statement about the checking of water savings was specific, unequivocal and capable of independent verification.
The ACMA therefore considers that Ms Slattery’s comments were factual in character. 
If so, did it convey a material fact or facts in the context of the relevant segment?
The focus of the program was whether the Infrastructure Scheme was delivering value to the taxpayer, and saving water for the environment, as intended. 
The ACMA considers that the statement asserted a material fact in the context of a discussion about the reliability of government reports about the amount of water saved under the Infrastructure Scheme.
If so, were those facts accurate?
The complainant referred to information published by DAWR in response to the broadcast of the program which included the following:
The department relies on independent technical advice in determining whether a proposed project will deliver water savings and then throughout every project’s lifecycle. 
[…]
Applications are assessed by an evaluation panel of departmental staff, an independent irrigation expert and independent financial viability assessors. An irrigation expert independently reviews and validates estimated water savings.
[…]
On-ground works and water savings are verified at project level by on-farm delivery partners. This includes on-farm works progress inspections and a final review of completed works to verify the estimated water savings set out in each project application submitted by farmers.[footnoteRef:7] [7:  https://www.awe.gov.au/news/on-the-record/response-to-4-corners-cash-splash] 

The ABC submitted that the DAWR advised Four Corners in background briefings that government does not carry out auditing or hydrological modelling of each individual project’s estimated water savings, before or after the completion of the project.
The ABC also submitted that DAWR advised Four Corners that funding for OFIEP projects relied upon private companies, known as ‘delivery partners’, providing verification of estimated water savings of each project. 
Additionally, DAWR said that 10 per cent of those OFIEP projects are reviewed by an independent technical consultant who provides advice on, among other things, ’whether … the irrigation infrastructure upgrades funded by the Australian Government have delivered the expected water savings (emphasis added).’ This verification work is not carried out by Government.
The information published by DAWR in response to the program, and information provided to Four Corners in background briefings, suggest that government officials have no direct role in assessing the water savings associated with individual water infrastructure projects, and that government receives advice about these measures from delivery partners and private sector technical consultants. 
The ACMA therefore accepts that Statement 3 was accurate to the extent that it conveyed the meaning that government did no direct checking of water savings associated with individual water infrastructure projects. The ACMA has also considered whether the government undertook indirect checking of the water savings.
Further submissions from the ABC indicated that the review by delivery partners was not independent of the funding applicant and that these partners could not be considered as conducting indirect checks on behalf of government:
DAWR provided some attributable information to the program in a 17 June 2019 email. In relation to the scheme referred to by Ms Slattery, Four Corners confirmed with DAWR that independent irrigation experts were contracted by farmers to certify estimated water savings, among other things, as a condition of receiving the subsidy only under tightened restrictions in the fifth and final round of the OFIEP program.
[…]
These delivery partners are private organisations or companies who apply for and receive the grants under the OFIEP program on behalf of farming businesses.
The delivery partners keep a portion of the grant money that they distribute and therefore profit from the scheme. These are not independent agents working on behalf of the government: they are commercially incentivised to participate in the scheme.
[…] 
Delivery partners do not operate as agents of government and there is no independent verification of the estimates they provide to government.
In addition, the ABC further submitted:
… These background briefings specifically went to these issues of the government’s involvement in checking estimated and actual water savings. Restrictions placed on the program’s use of information provided by government mean the ABC is unable to provide more specific details of the information conveyed to the program team.
These further submissions suggest that there was no indirect government checking using independent reports, because the role of delivery partners or private sector consultants was unclear. The ABC submitted that these delivery partners provided government with information about the water savings of individual projects funded under the Infrastructure Scheme, but also noted that these entities benefited from the Scheme by keeping a portion of the grant money and were not ‘agents of government’. 
The ACMA notes the information subsequently published on the DAWR website following the broadcast (and referred to by the complainant)indicated that ‘independent’ irrigation experts had a role on evaluation panels to validate ‘estimated water savings’ and that an ‘independent qualified engineer’ provided advice on approximately 10 per cent of OFIEP projects about whether water savings were delivered.
Under the Code, the ACMA is required to consider whether information has been presented accurately and in context. However, this may be challenging if the program maker relies upon information obtained on a confidential ‘off the record’ basis. In this case, the ACMA was not in a position to obtain or review the specific details of the information, provided by DAWR representatives to the ABC, about the role of government in checking water savings.  
The information provided to the ACMA by the ABC supports statements that government officials did not take direct steps to check, but on the information available to it, the ACMA cannot assess the full extent of any government checking (including indirect checking) and therefore whether the unqualified statements of no government checking were accurate. 
Given the ACMA is not in a position to determine the accuracy of the meaning conveyed to an ordinary reasonable viewer that there was no ‘indirect government checking’ of estimated water savings, the ACMA must consider whether the ABC made reasonable efforts to ensure that Statement 3 was accurate and presented in context.
Did the ABC make reasonable efforts to ensure that the material fact was accurate and presented in context? 
The ABC further submitted:
Four Corners spoke with a large range of farmers on the ground who told the program that they provided a ‘guesstimate’ of water savings which was simply signed off by an irrigation consultant or irrigation corporation, without any government verification, either before or after projects were finalised.
[…] 
The ABC submits that this reliance on current and former officials, as well as farmers and irrigation corporations who had participated in the scheme, demonstrably constitutes reasonable efforts to ensure that material facts are accurate and presented in context.  We note that the Principles which accompany the ABC’s accuracy standards state that ‘[s]ources with relevant expertise may be relied on more heavily than those without’.  In its extensive research prior to broadcast, none of the expert sources consulted by the program contradicted Ms Slattery’s statement. 
The ACMA accepts that these efforts constitute reasonable efforts on the part of the ABC to check a broad range of sources to ensure that Statement 3 was accurate and was presented in context. 
Accordingly, the ACMA finds that the ABC did not breach Standard 2.1 in presenting Statement 3.
Standard 2.2 Omission of information leading to materially misleading presentation
2.2 Do not present factual content in a way that will materially mislead the audience. In some cases, this may require appropriate labels or other explanatory information.
To assess compliance with Standard 2.2 of the Code, the ACMA generally considers:
· Was the particular content complained about factual in character?
· If so, was the factual content presented in a way that would materially (that is, to a significant extent) mislead the audience?
The complainant alleged that, on a number of occasions during the program, the ABC materially misled the audience by failing to provide what the complainant considered to be key contextualising information that explained the operation of the Infrastructure Scheme:
· Recipients of water efficiency funding are required to transfer water entitlements to the government.
· Participating irrigators have handed back 700GL of water to the environment.
· [bookmark: _Hlk44413100]The cap on total water extractions means water for irrigation cannot increase.
The complainant identified instances where it alleged one or more of these omissions resulted in the audience being misled, including by Statements 1 and 2 considered above under Standard 2.1.
The ACMA notes these three aspects of the Infrastructure Scheme are inevitably linked. However, for completeness, the allegations of misleading presentation are considered against each aspect, separately, below.  
[bookmark: _Hlk43123148]The complainant also alleged that the program misled the audience with respect to Professor Grafton’s claims about return flows, because it failed to present information about a study by Melbourne University. The ACMA notes that Professor Grafton’s comments were framed as a ‘worst-case scenario’, the actuality of which ‘we just don’t know’. As his comments were presented with a considerable level of uncertainty, they are not subject to the accuracy provisions of the Code as factual content. The program’s omission of the views expressed in the Melbourne University study is dealt with in detail under ‘Issue 2: Impartiality’.


Recipients of water efficiency funding are required to transfer water entitlements to the government
The complainant stated:
The water efficiency projects that were the program’s main focus were presented only as a mechanism for private operators to improve their water infrastructure. Four Corners made no cogent attempt to explain the other side of the deal, in which participants are contractually required to transfer existing water licences to the Government for the environment, in return for Government funding. This omission was significantly misleading.
[…]
Multiple interviewees claimed the projects did not deliver water savings, as if this meant no additional water for the environment. One academic made the sweeping statement that the environment was no better off.
This is demonstrably incorrect. Water efficiency project participants are required to transfer existing water licences to the Government equivalent to the volume of water they claim their project will save.
The ABC submitted:
The reporter described the Murray Darling Basin Plan as variously a ‘multi-billion-dollar plan to save Australia’s most threatened river system’; a ‘plan to rescue the Murray Darling River system’; and a ‘plan to recover water from [farmers] for the rivers’.
In addition to the reporter’s narration, several participants reiterated this factual information about the intent of the scheme while providing their perspective on the scheme’s operation.
	[…]
The Murray-Darling Basin Plan is a significant government policy which has been in place for many years. Viewers of a national current affairs program can be expected to have some familiarity with the scheme and its intent, and the program repeatedly referred to it as a plan to save or rescue the river by recovering water for the environment. 
Was the particular content complained about factual in character?
The complainant has alleged that the ABC omitted information that explained how irrigators who accessed public funds through the Infrastructure Scheme were required to surrender water entitlements to the government in order to qualify for project funding.
The ACMA notes that information about the obligations attached to public funding programs is unequivocal, specific and capable of independent verification. The ACMA accepts the ABC’s submission that the content was factual in character.
If so, was that factual content presented in a way that would materially (that is, to a significant extent) mislead the audience?
The complainant has alleged that information about the requirement for recipients of water efficiency project funds to hand back water to the government was omitted from the program, and that this omission misled the audience. The ABC has submitted that, on a number of occasions, the program provided such information.
The ACMA has reviewed the broadcast, including statements identified by the ABC, and notes that the following information was provided by the reporter:
[Reporter]: David Papps was in charge of returning water to the rivers recovered from farmers under the water infrastructure scheme.
[…]
[Reporter]: The [Mr and Mrs A] were among the first in Griffith to apply for a subsidy. In return for giving up a portion of their water rights, they received more than $100,000 for earthworks to reduce water run-off from their farm.
[…]
[Reporter]: [Mr K] didn't own any water to start with, so he bought some to give back to the government.
[…]
[Reporter]: Some irrigators are taking full advantage of the loose rules. They're buying cheaper water from another river and selling it to the government in exchange for projects on farms here.
Although a range of terminology was employed – recovered, giving up, give back, selling – the ACMA considers that it would have been clear to the ordinary reasonable viewer that the water efficiency infrastructure schemes involved recipients surrendering water entitlements to the government, to be eligible for project funds. It would have been evident that this water was intended to be used to improve environmental flows in the river system.
While the ABC was critical of the way in which this water was returned to the environment – it alleged excessive prices were paid, criticised the transfer of water entitlements between different catchments, and highlighted alleged opportunistic behaviour of some funding recipients – it nevertheless clearly communicated to the audience that a condition of receiving funds under the Infrastructure Scheme was that water entitlements were transferred to the government. 
Therefore, with regard to its presentation of this aspect of the Infrastructure Scheme, the ACMA finds that the ABC did not present factual content in a way that materially misled the audience and, accordingly, did not breach Standard 2.2.
Participating irrigators have handed back 700GL of water to the environment
The complainant stated:
By failing to acknowledge in his question, or subsequent interviews, that 700 GL of water licences was recovered through efficiency programs, the casual viewer would have the impression that the efficiency programs were not saving water, no benefits for the environment [were] gained, and water use was increasing.
[...]
… the intent of the efficiency programs was to recover water for the environment by improving water efficiency on farms without disadvantaging communities. 700 GL has been recovered.
[…]
Funding requires return of water to the environment – a significant public benefit. Total water use declines and the available pool of water for irrigation decreases. Communities are also supported – a public good. 700 GL has been recovered for the environment.


The ABC has submitted:
While, as the program explained, the intent of the scheme is to recover water from irrigators and return it to the river for environmental use, serious questions have been raised about whether it has resulted in additional water being returned to the rivers. After detailed examination of these concerns, the program made the editorial decision that the issue of how much water is in fact returned to the environment is a matter of contention and not a matter that could be reported as fact: it was not possible for the program to include a figure of the volume of water returned to the rivers that was specific, unequivocal and capable of independent verification.
[…]
The Four Corners program was not occupied with the volume of water entitlements transferred to the Commonwealth as a result of the infrastructure efficiency scheme: it questioned how taxpayers could be certain that additional water had been returned to rivers as a result of their investment in this scheme. This focus on actual water rather than water entitlements was deliberate and considered. 
The focus of the program was to critically question whether Infrastructure Scheme funding had resulted in irrigators reducing their consumption of water and returning water to the environment. 
The question that the ACMA has considered is whether it was misleading for the ABC to omit information concerning the volume of water entitlements surrendered by irrigators, in presenting views about whether the Infrastructure Scheme had returned water to the environment.
Was the particular content complained about factual in character?
The ACMA notes that information about the amount of water entitlements given to the government under the water efficiency schemes is unequivocal, specific and capable of independent verification. It is therefore factual in character.
If so, was that factual content presented in a way that would materially (that is, to a significant extent) mislead the audience?
The complaint is that the omission of information that the water efficiency schemes had ‘recovered’ 700GL of water for the environment, via the return of water entitlements, misled the audience about the efficacy of the Infrastructure Scheme.
The program looked at a number of factors that impacted the return of water to the river. The program also presented the view that there was no satisfactory measurement regime to calculate how much water was actually returned as a result of specific projects. 
The program did not provide estimates of the total volume of water returned via entitlements, or estimates of the actual water returned to the river. To the extent that it estimated the amount of water returned to the river system, the program included comments from Professor Quentin Grafton, who said the estimate is ‘less than half of what the government claims’. He then went on to suggest that, as a worst-case scenario, the returns to the environment as a result of the Infrastructure Scheme may have gone backwards by more than 100GL, but that no one knew because no accurate hydrological audit had been undertaken. 
Had the program included estimates of the total volume of water returned, or the total amount extracted by new projects, then the total amount of water surrendered through entitlements would have been a material fact because it would have enabled viewers to better estimate the efficacy of the Infrastructure Scheme. 
As the program did not provide any estimates about the total volume of water, the omission of the 700GL figure was not a material omission in the context of the ordinary reasonable viewer’s understanding of the program’s central proposition – that actual water saved via the Infrastructure Scheme was affected by a number of factors, only one of which was the return of entitlements. 
Therefore, the ACMA finds that, by omitting the total volume of water surrendered by irrigators through handing back entitlements, the ABC did not materially mislead the viewer, and accordingly did not breach Standard 2.2.
[bookmark: _Hlk44591270]The cap on total water extractions means water for irrigation cannot increase
[bookmark: _Hlk42867154][bookmark: _Hlk42867143]The complainant stated that the program omitted information that the Basin-wide cap on water extractions means that water use for irrigation across the Basin cannot increase. The complainant alleged that this was important contextualising information and its omission misled the viewer about the efficacy of the Infrastructure Scheme. 
Statement 1 and Statement 2, considered under Standard 2.1, were two examples identified by the complainant:
… without explaining that there is a cap on diversions in the basin, the viewer does not have the adequate context to understand that, while they can increase water use on-farm, they must purchase the water from another irrigator. The overall available water across the basin decreases. Without this context, the viewer would be led to believe that the farmer was extracting more water from the river and that overall water use from the basin increased due to efficiency programs. This is misleading.
[…]
Because her comment went unchallenged, it reinforces the perception that more water was being used for irrigation which is untrue. Again, if a farmer wants to expand they must buy the water from another irrigator. However, total water available for irrigation in the basin decreases once environmental water is excised.
The complainant also alleged that the omission of information about how water licensing worked contributed to the misleading presentation:
No effort was made by Four Corners to provide adequate context about how water licencing worked and how an increase in water use in the basin cannot occur, even if an individual can increase their licenced capacity through the market.
The ABC submitted:
The complaint asserts as fact that an increase in water use cannot occur in the Basin because an individual wishing to increase their licensed capacity can only do so by purchasing an existing entitlement. However, on the basis of its research the program concluded that this is a matter of contention: there are significant concerns that regulation is not effective to prevent additional water extraction, as was intended.
[…]
the regulation and licensing of water in the Murray-Darling Basin is an extraordinarily complex subject and, according to the Murray-Darling Basin Authority, there are more than 150 entitlement classes of water entitlement in the Basin. This program was examining a specific newsworthy matter of public interest; it was not an appropriate vehicle for a detailed examination of water licensing. It was important that the program explain that infrastructure efficiency grants are provided in exchange for part of a water entitlement with the aim of recovering water for the environment, and as set out above, the program was successful in achieving this.
Was the particular content complained about factual in character?
The complainant submitted that the effect of the cap on extractions is that ‘an increase in water use cannot occur in the Basin’.
The ABC submitted that its research indicated that the effectiveness of the cap ‘to prevent additional water extraction’ is contested. The ABC provided argument in support of this, with regard to the use of supplementary water licences, sleeper (or unused) water licences and floodplain harvesting.
The information whose omission was claimed to be misleading was not factual information, but rather a disputed contention. Accordingly, its omission could not have caused the audience to be misled by the ABC’s presentation of factual content, and its omission is not subject to Standard 2.2. 
The ACMA has separately considered below whether the omission of contextualising information about the cap on water extractions impacted compliance with the impartiality standard. 
Issue 2: Impartiality and diversity of perspectives
Standard 4
4.1 Gather and present news and information with due impartiality.
[…]
4.5 Do not unduly favour one perspective over another.
The ACMA also takes account of the related Principles set out in the Code (relevant extracts at Attachment C).
Finding
The ACMA finds that the ABC breached Standard 4.1 and Standard 4.5 of the Code. 
Reasons
To assess compliance, the ACMA has considered the following: 
· contextual factors
· the ABC’s hallmarks of impartiality. 
The ABC’s hallmarks of impartiality (listed in Attachment C) do not operate as a checklist but inform the way in which the ABC discharges its obligation to gather and present news and information impartially. The hallmarks also assist news, current affairs and factual content producers to make considered editorial judgements about the nature of the content they produce, and the context in which it appears.
Under the Code, impartiality does not require that every perspective receives equal time, nor that every facet of every argument is presented within a single program. A relevant factor in assessing the impartiality of content is the likely audience expectations of the content, and a program that presents a perspective that is opposed by a particular person or group is not inherently partial.
Whether a breach of the Code has occurred will depend on the themes in the program, any editorial comment, the overall presentation of the story, and the circumstances in which the program was prepared and broadcast.
The complainant alleged that the lack of impartiality was demonstrated by:
· The questioning style of the reporter and his use of language.
· A failure to provide adequate contextualising information to explain how the Infrastructure Scheme returns water to the environment. 
· A failure to present a diversity of views, including those of the government or relevant agencies; academics and other experts; and farmers and irrigators.
The ABC responded to the complainant that:
In our view, the impartiality concerns raised in the […] complaint go to the program’s treatment of two interrelated themes:
- whether the irrigation efficiency subsidy scheme is delivering as intended; and
- whether the scheme represents value for money.
[…]
The program featured interviews with farmers and irrigators with first-hand experience of the scheme and included the views of a range of former government insiders, experts and lawyers.
Contextual factors
As noted above, the program was critical of whether the Infrastructure Scheme was delivering value to the taxpayer and saving water for the environment as intended. 
Early in the program, it was explained that the Infrastructure Scheme was introduced in response to strong community opposition, including in the Griffith community, to government ‘buyback’ programs designed to recover water for the environment by purchasing water licences directly from irrigators. The program also showed the operation of a water auction held in Griffith that provided further context about the impact of the water market and prices on the operation of the Infrastructure Scheme.
The program used five case studies to consider the implementation of Infrastructure Scheme projects in the Griffith and Hay areas on the Murrumbidgee River in New South Wales. Four of the case studies were ‘on-farm’ projects implemented by farmers. The remaining case study was the use of Infrastructure Scheme funding by Murrumbidgee Irrigation to improve its infrastructure for the supply of water to irrigators.
The case studies presented the views of project fund recipients, and these were interspersed with comments from various academic, legal and business commentators who took a wider perspective about whether the Infrastructure Scheme, and to a more limited extent the Basin Plan, delivered value to the taxpayer and were effective in saving water for the environment.


The ACMA’s assessment
Open-mindedness and the approach of the reporter
The complainant alleged that the reporter presented opinions in voice-over as unchallenged assertions for which no evidence was presented, or used unjustified superlatives, for example: 
[Reporter]: But with water prices at an all-time high, Australia's most extravagant water spending program is coming under fire.
[…]
[Reporter]: Tonight on 4 Corners, we investigate whether Australia's plan to rescue the Murray Darling River System has become a colossal waste of taxpayer money and ask how multi-million dollar subsidies have been secretly handed to big business.
When introducing programs, reporters and presenters legitimately use framing statements for their investigative reports, and these statements summarised the set of propositions that the report explored. The ordinary reasonable viewer would not have considered these opening statements to be unchallenged assertions of fact, but rather to be propositions that the program would seek to substantiate through the evidence it presented. It was then open to the viewer to form their own opinion as to whether the program successfully presented its case. 
Whether the viewer was provided adequate information to form that opinion is considered below under ‘Balance of perspectives and views sought’.
The complainant also alleged that the reporter posed questions that led interviewees towards answers that supported the program’s conclusions, rather than explored issues; for example: 
[Reporter]: So the taxpayer was giving you money that you would've spent out of your pocket anyway?
[…]
[Reporter]: So the scheme was paying for something you would have done anyway?
[…]
[Reporter]: Aren't we paying for you to save water?
[…]
[Reporter]: Aren't you using a subsidy for saving water, in fact, in order to profit from using more water to farm?
In the first two examples, the reporter was summarising statements already made by the interviewees to clarify the meaning for the benefit of the viewer. In the latter two examples, the reporter was interrogating statements made by the interviewees and inviting them to explain how their activities met the objectives of the Infrastructure Scheme.
In both cases, the interviewees had an opportunity to disagree with the reporter’s characterisation. The ACMA does not consider that the reporter displayed a lack of open-mindedness or directed the interviewees toward particular responses. The ACMA notes that it was an entirely legitimate approach for the reporter to interrogate interviewees with questions, given the investigative objectives of the program stated at its outset. To do so displayed no lack of open-mindedness.
The complaint also alleged that the reporter displayed a lack of open-mindedness by the use of ‘connotations’, for example his use of ‘opportunity’ below:
[Reporter]: Murrumbidgee Irrigation has never had an opportunity like this before.
The term ‘opportunity’ was used during the reporter’s exchanges with the CEO of Murrumbidgee Irrigation and referred to the company’s access to scheme funds to upgrade its infrastructure. The CEO of Murrumbidgee Irrigation agreed with the reporter that it was ‘a bit of a unique opportunity’. 
The ACMA accepts the complainant’s submission that some viewers may have considered that the reporter’s statement conveyed a negative inference that the funding was ‘lucrative and wasteful’ by being unjustifiably to the benefit of the recipient. However, the ACMA considers it was a legitimate term to use in a program about funding beneficiaries and was contextualised with a lengthy response from the interviewee. The CEO of Murrumbidgee Irrigation explicitly rejected the suggestion of wastefulness, commenting that ‘we can really set this area up for the next 50 years and ensure that the productivity and the agricultural production in the area continues to do well’. 
Omission of contextualising information 
The omission of information can be relevant to assessing impartiality because its absence may render a presentation unfair by excluding information that is essential to enabling viewers to make up their own minds about the issues addressed in the program.
The operation of the Infrastructure Scheme 
The complainant claimed that the program lacked a cogent explanation of how the Infrastructure Scheme operated to reduce the extraction of water by irrigators across the Basin. The complainant considered the program should have:
· informed viewers about the requirement that recipients of water efficiency funding transfer water entitlements to the government 
· stated that the cap on total water extractions meant that the handing back of these entitlements resulted in the overall amount of water used for irrigation falling.
In addition, the complainant submitted that the ABC unfairly omitted to mention that Government agencies have published information indicating that participating irrigators have handed back 700GL of water to the environment.
The ACMA found above, under Standard 2.2, that the program did not omit information that the transfer of water entitlements to the government was a condition for receiving funding. 
As discussed under Standard 2.2, the ACMA accepts that the amount of water returned to the environment is, as the ABC submitted, a matter of contention: 
[Reporter]: Professor Quentin Grafton is the Chair of Water Economics at UNESCO. He's been warning for years that the government has grossly exaggerated the amount of water returned to the rivers under the water for infrastructure scheme.
[Professor Grafton]: It's less than half of what the government claims. And in the worst-case scenarios we've gone backwards, not forwards.
The ABC also submitted that the efficacy of the transfer of water entitlements and the effectiveness of the cap as a mechanism to save water for the environment were both matters of contention.
The ABC further submitted that the program had accurately reported that the Infrastructure Scheme was ‘supposed to reduce the amount of water that was going to irrigation’ and had ‘increased the opportunities for irrigation’ (Statement 2).
In light of these facts in the program, audiences would not expect the program to simply acknowledge that a principal relevant perspective was that the scheme operated as intended. Rather, audiences would expect that perspective to be closely scrutinised so that they could make up their own minds about these contentious matters.
[…]
the fact that a cap on extractions exists is beside the point. The matter of contention is the effectiveness of the scheme as a whole. Making reference to the cap within the limited time available would not have added anything to the program’s interrogation of the key questions at hand, or to viewers’ understanding.
[…]
To the extent that this program did not present a principal relevant perspective that viewers would wish to hear – that is, the government perspective – this was entirely in the government’s hands.
The ACMA has accepted above that the program accurately presented Statement 2 in the context of a case study that showed the Infrastructure Scheme had provided a company with the opportunity to build dams on its properties that had enabled it to extract additional water from the Murrumbidgee River. 
However, this finding does not mean that the ACMA considers the efficacy of the transfer of water entitlements, and the effectiveness of the cap, were settled matters. 
The ACMA agrees with the ABC submission that the matter of contention presented by the program was the effectiveness of the Infrastructure Scheme as a whole, and that the audience would expect the program to examine in a meaningful way whether it was operating as intended.
A key question relating to the effectiveness of the Infrastructure Scheme was whether the transfer of entitlements under a cap operated to limit or reduce the overall extraction of water for irrigation, despite the fact that in some cases individual farmers or irrigators had increased their irrigation as a result of the Infrastructure Scheme. This question was not examined on the program in a meaningful way, which prevented viewers from being able to make up their own minds about a matter of contention purporting to be being explored in the program.
Standards 4.1 (due impartiality) and 4.5 (unduly favour one perspective) do not preclude the ABC from broadcasting a program that had a primary focus on the concerns of experts that the Infrastructure Scheme was not providing value to the taxpayer, or saving water for the environment as intended. The Code does not require the ABC to include a detailed examination of the principal relevant perspective that the Infrastructure Scheme had resulted in a decrease in irrigation water through the handing back of entitlements under a cap on extractions. However, the ACMA considers that the requirements for due impartiality included an obligation to provide sufficient information about this principal relevant perspective so that viewers are equipped to make up their own minds about a contentious matter. The program did not do this.
The omission of this information resulted in a program that lacked due impartiality and unduly favoured the perspective that the Infrastructure Scheme had failed to operate as intended to save water for the environment.
Melbourne University study
The complainant has drawn attention to the absence of any information about the MDBA-commissioned study of return flows by Melbourne University:
Four Corners presented Professor Grafton’s claims about return flows as fact, and allowed him to state unequivocally that the MDBA and the Government did not respond when he raised his concerns. […] the MDBA responded to the issue raised by Professor Grafton by commissioning Melbourne University academic water experts to undertake an independent assessment. Four Corners did not mention this study on air.
The ACMA considers that the program sufficiently signalled to the viewer that there was uncertainty concerning the amount of water flowing back into the river: 
[Professor Grafton]: We don't know, and we don't know because we need a water audit, a hydrological audit of what's going on in the basin.
With respect to the omission of the Melbourne University study, the ABC submitted:
Four Corners did not include the MDBA-commissioned October 2018 Melbourne University study to provide context to criticisms that no measurement of return flows had been undertaken because the authors did not measure return flows or rely on any new measurements of return flows. 
The ACMA considers Professor Grafton’s comments carried considerable weight within the structure of the program, coming as they did, from the ‘Chair of Water Economics at UNESCO’ and delivered towards the conclusion of the program:
[Reporter]: Quentin Grafton has called for accurate data on water use since the scheme was designed, but the irrigation industry and the Government have tried to discredit his work.
[Professor Grafton]: They just don't want to know. It's an inconvenient truth. We knock on the door, we tell them what we've done, we give them the evidence and we get pushback and the pushback is no you're wrong. And we say fine tell us where we're wrong. Blank. There's no response where we're wrong. It's been incredible to say this, that we can spend $4,000-million to-date and billions more to spend, yet we haven't done those measurements, those basic measurements to allow us to know what in fact we've got, net, in terms of the impact for the environment.
and later in the program,
[Professor Grafton]: The continuous response has been, "Well, just go away. Go away and just don't even talk about it.
The ACMA considers that the ordinary reasonable viewer would understand these statements as conveying that the Professor had provided evidence to the government, that government had an alternate view to the Professor’s research, but that government had not provided an explanation for why it held this alternate view.  
The ABC further submitted:
It is demonstrably the case that the Melbourne University study did not respond to that appeal. No water measurements were undertaken for the study. In fact, the study’s authors echo Professor Grafton’s calls for more measurements to be taken. The Four Corners team notes that, ultimately, neither the MDBA nor the government have adjusted their official figure of the volume of water saved through the scheme (700 gigalitres) in response to the Melbourne University study’s finding that the infrastructure scheme was ’most likely’ to lead to a reduction in return flows (by a median estimate of 121 gigalitres, or as high as 360 gigalitres per year).
The ACMA notes that the MDBA Annual Report 2018-19 refers to the Melbourne University review findings, and cites it as an example of the ‘MDBA’s commitment to developing and engaging with new science and evidence to continually improve implementation of the Basin Plan.[footnoteRef:8] Although this report was not published prior to the broadcast, it appears to corroborate the assertion by the complainant that the government did acknowledge the Melbourne University study. [8:  https://www.mdba.gov.au/sites/default/files/pubs/mdba-annual-report-2018-19.pdf(page 115), accessed 21 October 2020.] 

However, the ACMA also notes the ABC’s further submission that the Melbourne University study had not included water measurements, and government had not adjusted the official figure of the volume of water saved through the scheme in response to the Melbourne University study. 
In these circumstances, the ACMA considers Professor Grafton’s statements about the government’s response were adequately contextualised, and the omission of the Melbourne University study did not make the presentation unfair.
Presentation of a diversity of views
The complainant submitted that there was an imbalance between ‘people opposed to the Plan’s water efficiency programs’ and others; a lack of diversity in the expert opinions presented, who ‘were in agreement with each other, creating a false impression of expert consensus’; and government briefings that ‘were not evident in the program content’. The ABC submitted:
As an example of robust investigative journalism examining a significant taxpayer-funded program, Four Corners drew attention to the range and gravity of concerns held by these experts which called into question the overall integrity of the scheme. These were matters that required response from the authorities accountable for the performance of the scheme. It is these authorities who are responsible for satisfying taxpayers that the scheme represents value for money. 
The program sought interviews with authorities accountable for the scheme. The program was anxious to put the concerns and criticisms directly to these parties so that viewers could see and hear their responses first-hand. All such parties approached by the program declined to speak on the record or declined to participate in an on-camera interview.
The Four Corners audience would be familiar with the techniques of investigative journalism. That familiarity includes an awareness that an investigative report may adopt particular lines of criticism and present evidence, including on-camera commentary from people directly involved with the subject under investigation, in support of the particular view that the program seeks to emphasise. In that sense, it is entirely appropriate for a report to present a sequence of critical commentary. 
The ABC further submitted that Standard 4.2 [present a diversity of perspectives over time] was the relevant standard for assessing whether the ABC had successfully presented a diversity of perspectives:
The Code does not oblige the ABC to present ‘the principal relevant perspectives on the matter of contention’ within a specific program: rather, it requires the ABC to give consideration to the range of views and look for ‘opportunities over time for principal relevant perspectives on matters of contention to be expressed’ (emphasis added). 
[…]
Furthermore, the idea of a ‘balance’ of perspectives does not feature at all in the Code. Rather, ‘balance’ is discussed in an importantly qualified way: one of the hallmarks of impartiality is ‘a balance that follows the weight of evidence’ (emphasis added).  

 […]

In order to establish where the weight of evidence lies on the operation of the infrastructure scheme, the program had undertaken significant research including interviews and background briefings with funding recipients, relevant experts, government agencies and a wide range of other stakeholders. This research highlighted that serious questions were being raised about the efficacy of the scheme and whether it provided value for money. The weight of evidence – as set out in the program – was that the government had a serious case to answer. 
The ACMA acknowledges that the evidence identified by the ABC pointed toward concerns about the operation of the Infrastructure Scheme and this evidence was presented in the program through testimony which was firmly weighted toward the scheme’s critics. However, the ‘balance that follows the weight of evidence’, in circumstances where significant alternative viewpoints exist, should not operate in a manner that completely excludes those alternative viewpoints, and thereby excludes the balance that would be afforded by an examination (even a critical examination) of them.
The ACMA also acknowledges that the Code does not require that all principal relevant perspectives on a matter of contention are included in individual programs. The ABC has submitted that, in this instance, Standard 4.2 was the appropriate standard by which to assess whether an appropriate diversity of perspectives was presented:
[bookmark: _Hlk56084819]4.2 Present a diversity of perspectives so that, over time, no significant strand of thought or belief within the community is knowingly excluded or disproportionately represented.
On this point, the ABC submitted that a wide range of programs broadcast in the days following the broadcast of the program covered the perspectives that the complainant alleged were absent from the program:
It is demonstrably the case that a diversity of perspectives, representing the views of the key stakeholders, was presented by the ABC in close proximity to the 8 July 2019 broadcast. Some of these stakeholders had declined Four Corners’ requests for interview. Indeed, it was the broadcast of the Four Corners program which prompted these stakeholders to respond, eventually permitting the ABC to present the diversity of perspectives that it wanted to bring to audiences.
The ACMA acknowledges the ABC’s broadcast of a range of programs on the operation of the infrastructure scheme from 9 -12 July 2020. The ACMA considers,however, that the inclusion of an obligation to not knowingly exclude, or disproportionally present, significant strands of thought or belief within the community over time does not mean that there are no circumstances in which there is an obligation under Standards 4.1 and 4.5 to include principal relevant perspectives on matters of contention within a program. This is particularly so when presentation of another perspective is relevant to viewers obtaining a better understanding of the principal perspective presented in a program. One objective of the impartiality standards is to ensure that the ABC impartially provides viewers with sufficient information to enable them to form considered views about contentious issues.
The Code states:
Assessing the impartiality due in given circumstances requires consideration in context of all relevant factors.
The relevant factors outlined in the Code include the degree to which the matter to which the content relates is contentious, and the range of principal relevant perspectives on the matter of contention. 
Accordingly, the ACMA has assessed whether the impartiality due in the circumstances required consideration within this program of the range of principal relevant perspectives on a matter of contention.
The case studies included interviews with people directly involved with, or affected by, the infrastructure projects, including farmers, irrigators and local business people. Several interviewees made negative comments about the value for money they believed the Infrastructure Scheme represented for taxpayers. All of the interviewees who received funding under the Infrastructure Scheme made positive comments that projects had increased, or would increase, their productivity and lead to more efficient use of water by them. The CEO of Murrumbidgee Irrigation commented that the upgrading of inefficient infrastructure had saved billions of litres of water.
The ACMA notes the complainant’s concern that supporters of Murrumbidgee Irrigation’s restructuring of its water distribution network were excluded from the program. The ACMA considers that impartiality did not require the ABC to present supporters and opponents of every case examined in the program, and notes the inclusion of support for the on-farm infrastructure projects presented during the program. 
The program also presented the views of several experts about whether the Infrastructure Scheme had delivered value to the taxpayer, and was returning water to the environment as intended. These views overwhelmingly raised concerns about its cost, and that it was resulting in an increased use of water by irrigators. 
The experts had suitable credentials and knowledge of the Infrastructure Scheme to provide viewpoints, and sufficient background information was provided about the interviewees for viewers to contextualise their statements.
The question for the ACMA is whether the absence of commentary supportive of the Infrastructure Scheme, beyond the support expressed by individual project fund recipients, speaking from their own perspective, impaired the presentation of the report to the extent that it lacked impartiality. That is, did it result in the content of the program being presented in a manner that unduly favoured one perspective over another (Standard 4.5), or being presented without due impartiality (Standard 4.1)?
Evidently, there were parties other than funding recipients who supported the scheme. The ACMA needs to consider whether additional views from supporters of the scheme should have been presented to adequately position the program’s criticism of the scheme within the range of views existing on the matter of contention, and to respond to specific points of criticism raised in the program.
The ABC has acknowledged that the matters raised in the program ‘required response from the authorities accountable for the performance of the scheme’. The ABC has submitted that the MDBA and DAWR provided information ‘on background’, and that background information provided by DAWR ‘heavily informed the content of the program’. However, the ABC also submitted that relevant government representatives declined to be interviewed on the program, including the MDBA and the DAWR, and that the then Environment Minister declined to be interviewed ‘late in the production process’, noting that ‘nobody from Government would be providing an interview for the program’. 
The ABC further submitted:
In a program such as this where the clear focus is government accountability for expenditure of taxpayer funds, the government’s view on the effectiveness of the scheme is undoubtedly a principal relevant viewpoint. The program demonstrably sought to gather and present this perspective. In view of the government’s decision not to participate, the presentation of other critical perspectives did not unduly favour those views.
The ACMA considers that the decisions by government officials and ministers to decline interviews, and the restrictions placed on the ABC’s use of information provided in background briefings, constrained its ability to represent these perspectives on the program, both in a general sense about the Infrastructure Scheme, and in responding to particular points of criticism. 
[bookmark: _Hlk54774460]However, the ACMA is not persuaded that the refusals by government officials and the Minister to participate prevented the ABC from presenting the principal relevant perspective on the matters of contention. In such circumstances, perspectives on matters of contention are not limited to these sources. Programs have other options by which they can acknowledge and incorporate contending perspectives – including interviews with other stakeholders, referencing information already on the public record, or through probing interrogation of advocates of one perspective about the alternatives. The ACMA considers that the hallmark of impartiality of a ‘balance that follows the weight of evidence’ should guide programs to gather and present information from a range of sources. In this instance, this did not occur.
The ABC’s guidance notes on impartiality states:
Let the audience know if an invitation to contribute has been either declined or not answered. Perhaps a written statement was provided to be read or published. Whatever the circumstances, it’s important to tell the audience about the steps you took to include other views as appropriate.[footnoteRef:9] [9:  See http://about.abc.net.au/wp-content/uploads/2014/10/GNImpartialityINS.pdf, accessed 3 June 2020.] 

The ABC further submitted that, on the day following the broadcast of the program, the ABC published a media release that included advice that Minister Ley had declined an invitation to appear on the program, and that DAWR had advised Four Corners that nobody from the Department would be available for an on-camera interview.  
The ACMA considers that, due to the contentious subject matter, the audience would have benefitted from being told, as part of the program, about the decisions by the Environment Minister and government officials not to participate. This would have signalled to the viewer that the program had been constrained in its attempts to present a principal relevant perspective.
Conclusion
The ACMA acknowledges the legitimate approach of the producers of the program in presenting criticisms of the Infrastructure Scheme, and investigating the proposition that the scheme was not meeting its objectives of improving water flows in the Murray-Darling river system, and that it did not represent value for money. In taking this approach, it was appropriate for the program to present the views of critics in the way it did, and to concentrate its presentation on a particular geographic region, and case studies of projects within that region.
The ACMA considers that the high level of public interest and debate about the recovery of environmental water under the Basin Plan increased the necessity for due impartiality, and that ABC viewers would have expected the program to fairly present principal relevant perspectives on issues of contention.
In proposing that the scheme was ineffective and too expensive, it was incumbent upon the program to acknowledge, in a meaningful way, that aspects of the Infrastructure Scheme were contested and other views existed. For example, while the program referred to government views about water returned to the environment, there was no detailed explanation of what those views were. 
As a consequence of this omission, and the omission of other relevant views from experts and business, the audience was deprived of the opportunity of positioning the views of the critics of the Infrastructure Scheme within the larger set of principal views on the matters of contention.
Accordingly, the ACMA finds that in broadcasting the program, the ABC breached Standard 4.1 and Standard 4.5 of the Code.


Attachment A
Complaint 
Extracts of the complaint to the ACMA dated 8 November 2019
[…]
Background
[…]
· It fails the test of integrity of a public broadcaster;
· It fails the standards of balance required of all journalists, especially those presenting comprehensive investigative reporting;
· It fails to ensure the viewer is given a range of opinions, informed or otherwise, through which they can determine their own perspective; and
· Most importantly, it has failed to undertake a sufficiently balanced, independent and analytical review of a formal complaint.
Scope
The Four Corners program Cash Splash aired on 8 July 2019. […] This caused widespread consternation across rural and regional communities, who deserve the ABC to justify its editorial decisions.
[…]
High Level Concerns
1] A principal concern is the lack of balance evident through the reliance on a seemingly single source of advice, being Maryanne Slattery from the Australia Institute, while briefings provided by agencies including the Murray Darling Basin Authority (MDBA), the Water Minister’s office and the Commonwealth Environmental Water Holder (CEWH), were not evident in the program content.
In particular, Ms Slattery was clearly an instrumental player in the program and in informing the ABC on appropriate sources. This is evidenced by Four Corners selecting and interviewing only academic experts whose views align with those of Ms Slattery.
[…] we were advised that the program only wanted to speak with people on the ground. The Canberra-based ‘think tank’ employing Ms Slattery clearly does not meet that criteria but was included in the program anyway. Neither, for that matter, do the academic experts selected and interviewed.
2] The ultimate test of balanced investigative journalism is to allow viewers to reach an informed conclusion. As articulated in detail in the formal complaint, the program was substantially unbalanced. The water efficiency projects that were the program’s main focus were presented only as a mechanism for private operators to improve their water infrastructure. Four Corners made no cogent attempt to explain the other side of the deal, in which participants are contractually required to transfer existing water licences to the Government for the environment, in return for Government funding. This omission was significantly misleading. We regard the failure to explain this other side of the deal for participants as consistent with the program promoting a predetermined agenda.
3] While an investigative report may focus on a particular aspect – in this case, the water efficiency measures – it is still incumbent on the journalist to provide context lest viewers be misled. Multiple interviewees claimed the projects did not deliver water savings, as if this meant no additional water for the environment. One academic made the sweeping statement that the environment was no better off.
This is demonstrably incorrect. Water efficiency project participants are required to transfer existing water licences to the Government equivalent to the volume of water they claim their project will save. If the savings fall short, it doesn’t matter – licences equivalent to the original amount must still be transferred. The environment now receives the water allocated against those licences, instead of the project participant who used to own them. Information on water licences owned by the environment, the volumes of water allocated to those licences each year, and volumes of water allocation used for environmental watering, is public and easily obtained.
4] It is disingenuous for Four Corners to claim “there was no requirement to provide further information about direct water buybacks” because “the focus of this program was the infrastructure efficiency scheme, not the entire Murray-Darling Basin Plan”. The program conflated the efficiency scheme with the Basin Plan, creating a context in which water buybacks are intrinsic to understanding the reasons for the efficiency scheme, and overall water recovery for environmental benefit.
5] By our count 14 people were put to air that opposed the water use efficiency measures, one was neutral and two supportive. The [complainant] has received feedback that several people interviewed were also supportive but their comments did not make it to air. More problematic is that at least three people who went to air claim to be either misquoted, mispresented and/or selectively quoted. […].
6] Four Corners presented Professor Grafton’s claims about return flows as fact, and allowed him to state unequivocally that the MDBA and the Government did not respond when he raised his concerns.
This is demonstrably incorrect on both counts. Firstly, Professor Grafton himself says “there is too much uncertainty” about return flows, and acknowledges uncertainty in his own estimates.  Secondly, the MDBA responded to the issue raised by Professor Grafton by commissioning Melbourne University academic water experts to undertake an independent assessment. Four Corners did not mention this study on air. Now it has been brought to its attention, the program claims the Melbourne University study was not included for detailed reasons that are uncannily similar in language and content to ways in which Professor Grafton and other academics interviewed on Four Corners have attempted to discredit the Melbourne University study, including on social media.
Dismissing the Melbourne University study on grounds it relied on untested assumptions is especially egregious when Professor Grafton himself acknowledges his own research relies   on estimates subject to uncertainty. Four Corners clearly did not go to the authors of the Melbourne University study to respond to the criticisms detailed in the ABC’s response to the [complainant]; rather Four Corners has accepted without question a critique provided by critics of the Melbourne University study.
8] The ABC states opinions do not need to be checked against fact – but in this case, the  only expert opinions that went to air were in agreement with each other, creating a false impression of expert consensus that many viewers would perceive as amounting to agreed fact. It also conferred expertise on a narrow group of academics, and ignored the expertise and knowledge of other academic and non-academic experts involved in the Murray-Darling Basin Plan who do not share that group’s opinions.
9] ABC News now says it is satisfied that whether or not the cap operates to reduce agricultural water availability and use across the Murray-Darling Basin is a matter of contention. However, if this is the case, then fair and balanced journalism requires that this   is made clear. Four Corners did not make it clear. Instead, the program presented only academic opinions claiming agricultural water use has not decreased and  the environment was no better off. The false consensus created the impression that this is not a matter of contention, but rather fact.
Preamble:
[…] 
It is our view that the journalist, [the Reporter], displayed clear biases: his line of questioning, in many instances, were without context; his narration presented opinions as conclusive statements; and many questions were leading questions to pursue his agenda which did not allow a considered response. Given the ABC has been following Murray-Darling Basin affairs since 2017 (when ‘Pumped’ was aired), it is expected the ABC would have a reasonable understanding of the Murray-Darling Basin Plan (Plan) and the diversity of views in the Basin. It is our view that this report was a demonstrable failing of the ABC against its own editorial standards […].
Overall concerns with report:
While this document is a comprehensive analysis and covers core concerns, there are numerous minor errors and nuances not analysed as a consequence.
Inaccuracies: This report contained a number of inaccuracies and omissions critical to a balanced and informed story for the audience.
The report failed to make clear that the water efficiency programs were primarily aimed at acquiring environmental water. Given that information on environmental water acquisition from this program was readily and publicly available, we can only assume this was […] misleading […]. Four Corners never made clear, either in total or on a project-by-project basis, how much water was returned to the environment. There was a vague reference to water being transferred to the environment but an unbiased viewer without an understanding of the Plan would unlikely be able to appreciate how fundamental that is to the efficiency programs.
The casual viewer would have concluded that these water efficiency programs were increasing water take from the Murray-Darling Basin when that is patently false. No effort was made by Four Corners to provide adequate context about how water licencing worked and how an increase in water use in the basin cannot occur, even if an individual can increase their licenced capacity through the market.
Unbalanced:
The report featured 14 people opposed to the Plan’s water efficiency programs, one person with a neutral perspective and two people supportive. In our opinion, this is not a balanced piece of journalism, and it is unacceptable under the ABC editorial standards. We are aware that other people interviewed who expressed support for the water efficiency programs were not aired. We have also been informed that, since the program aired, some people who were included felt that their actual views were not properly portrayed and some have since claimed to be misrepresented.
We are the aware of the following who were interviewed, did not feature, but spoke positively of the scheme:
[…]
Others who were not approached include:
· The office of Minister Littleproud. Noted here: https://minister.agriculture.gov.au/littleproud/media-releases/statement-regarding-issues- raised-on-four-corners
· The Murray-Darling Basin Authority. Noted here: https://www.mdba.gov.au/media/mr/mdba- statement-four-corners
· The office of the Commonwealth Environment Water Holder. Noted here: https://www.environment.gov.au/water/cewo/media-release/statement-four-corners
The ABC neglected its editorial standards of achieving diversity of voice by featuring the same group of outspoken voices—voices that were relied on in other ABC stories—as the key voices in this Four Corners report. There were no alternative views provided that challenged the perspectives of the anti- Plan voices. As demonstrated in the table below, there were many examples of contestable statements that weren’t challenged and should have been. […]
It seems obvious that the program was aligned to the Australia Institute agenda and deliberately excluded other recognised representative bodies.
[…]

	Detailed Analysis Table – [this table was submitted to the ACMA by the complainant as an attachment to the complaint]



	Time Code
	Quote
	Issue

	0:30
	[Reporter]: “…But with water prices at an all-time high, Australia's most extravagant water spending program is coming under fire.”
	· Biased, unbalanced and factually incorrect.
· In 2007/08, before the Basin Plan, the price of water was $1100/ML during the drought. Information available here: https://www.murrayirrigation.com.au/water/syste m/water-data/
· Superlative statement in ‘most extravagant’ is not qualified, and holds connotations of excessive and wasteful use of money.
· This introduction sets the tone for the report without any context or preamble.

	0:37
	[Mr K]: “I would characterise it as pink batts for farmers, or pink batts for earth movers.”
Richard Beasley: “We're talking about billions in taxpayers money on a scheme that many capable and reliable scientists have said, this isn't going to work.”
[Reporter]: “The multi-billion-dollar plan to save Australia's most threatened river system is being branded a failure and a farce by a growing band of critics.”
Richard Kingsford: “We're degrading the rivers at the same time as we're handing out money to a few individuals to realise huge economic gains at public cost.”
Emma Carmody: “It's almost worse than water theft because it's the government and taxpayer money that's being used to sanction this kind of behaviour.” Quentin Grafton: “And that is a national scandal.”
[Reporter]: “Tonight on 4 Corners, we investigate whether Australia's plan to rescue the Murray Darling River System has become a colossal waste of taxpayer money.. and ask how multi-million dollar subsidies have been secretly handed to big business.”
	· Biased, unbalanced and omission.
· [Mr K] advises his comment on ‘pink batts’ was taken out of context. The statement was intended to make the point the scheme would have broader economic and social benefits.
· In addition to the above, the introduction presents five individual opinions all negative towards the Plan who hold the view that the Plan has been a waste of money. Given that the Plan is contentious policy, there are a range of perspectives on its effectiveness but there is an omission of any alternative perspective in the introduction. This is clearly biased.
· The presenter also makes an unqualified and conclusive statement in “ask how multi-million dollar subsidies have been secretly handed to big business”. No evidence is presented in the report to support this statement.
· The narrator’s question at the end implies that it would examine both sides. This did not occur.
· Ultimately, while these are all opinions, they are presented in succession without qualification, evidence and alternative perspectives, setting the context for the rest of the report, and creates the impression that is disproportionately weighted to support the idea that the Plan is a waste of money. This is heavily disputed given the responses following the report.
· In the ABC’s Audience and Consumer Affairs (ACA) Investigation Report on Background briefing 3-part series Best laid plans: The Murray- Darling Basin in crisis, the ACA found that the program breached impartiality standards due to ‘the conclusive language used by the reporter and the omission of any alternative substantive perspective on the issue of return flows. The report appears to have made the same breach.

	3:44
	[Mrs A]: “You don't even have to be a farmer. You just need to be able to put it into a water account and have the money to pay for it. And that doesn't necessarily mean you're going to grow food with it, or put it towards the environment. You're going to make money out of it, and that's what a lot of people are doing, unfortunately.”
	· Misleading: This is a function of the water market set up in the 1990s, it has nothing to do with the Basin Plan. However, if you own water and it is not used to grow anything it becomes worthless. This is also part of an inquiry by the ACCC. This was recently announced by Minister Littleproud. Read more here: https://www.abc.net.au/news/rural/2019-05- 30/new-water-minister-ready-for-accc- inquiry/11161730

	[…]
	[…]
	· […]

	7:37
	[Reporter]: “Irrigators were offered more than five billion dollars in grants for infrastructure to reduce water going to waste on farms. The funds would pay for new irrigation systems, dams, earthworks...in return, for giving up a portion of their water rights.
	· Misleading and factually incorrect.
· The two programs explored in this report – the Private Irrigation Infrastructure Operators Program (PIIOP) and the On-Farm Irrigation Efficiency Program (OFIEP) totalled $1.4 billion in spending, not $5.6 billion—these are only two programs. These programs concluded in 2015.
· The last sentence is one of the few mentions throughout the program of how the efficiency programs work. The interviews following do not mention the water returned and unfairly puts weight on the money spent without exploring the benefits, creating the impression there was little environmental benefit from the efficiency programs.

	9:00
	David Papps: “I certainly had quite strong concerns, that perhaps the volumes of water that were being attributed to the environment were not always as accurate as they should have been. In other words, that the accounting system was lacking transparency, and lacking rigour, and I think it's one of the long- term problems that need to be addressed in the Basin.”
	· Misleading: Creates impression that there is no accountability under the Plan. They include:
· Pre-assessment of project viability.
· Milestone reviews.
· Post-project random assessments.
· External audits including the Australian National Audit Office.
· The issue with the accounting system is a separate issue considered under water sharing plans and state accounting mechanisms, not the efficiency programs.

	9:40
	Richard Beasley: “I'd just call it a rort. And I think I'm justified in calling it a rort or a scam, because it still hasn't been disclosed to the public. What is the good, best available science behind this in terms of how much water we're getting out of these schemes? When we don't know what the science is in terms of how much water is actually being returned?”
	· Omission: This ignores the fact that we do know exactly how much has been returned to the environment and we have had an independent study into return flows. It has been disclosed to the public. Information for water recovered is available here: https://www.mdba.gov.au/sites/default/files/docs/ Table-2-Draft-Environmental-Water-Recovery- Estimates-as-at-31-March-2019-with-updated- NSW-factors.pdf
Information for the infrastructure schemes, money spent and water recovered is available in page 392 of the Productivity Commission report: https://www.pc.gov.au/inquiries/completed/basin- plan/report/basin-plan.pdf
· Unbalanced: No attempt made to provide balance this opinion, here or throughout the program to allow an informed report.
· At this point, if not earlier, it should have been clearly explained how water licencing works and how actual entitlement has been legally and quantifiably transferred to the Commonwealth. The entitlement holder also bears all the risk.

	10:15
	[Mrs A]: “Those works were things that we were going to always do anyway. But, obviously, cost was a problem, so we were going to do it down the track. But when this opportunity turned up for available funds to be used, well of course we jumped at it, so we did it.”
[Reporter]: “So the taxpayer was giving you money that you would've spent out of your pocket anyway?” 
[Mrs A]: “Yes and it's certainly increased the assets on our farm as far as infrastructure. We've got better land and better efficiency but there's probably better ways that the government can spend that money to access water.”
	· Omission: No attempt to make clear that they had to hand water back to the Government under the efficiency program.
· Misleading: The line of questioning by the narrator suggests that money was simply given without any benefits returned and deliberately omits that the benefits would not have been received without the money spent.
· If the [Mr and Mrs A] had done the works themselves, they would not have relinquished water entitlement to the environment, nor did it state the timeframe may have been significantly longer.

	11:30
	[Reporter]: “They later bought back the same volume of water that they'd surrendered for the grant... and got it on the market at a lower price. Over time, they increased their water use to expand their business.”
	· Omission: Fails to mention that they must purchase the “same volume of water” from another irrigator and that, overall, there is less available for extraction.
· Misleading: If the couple had not undertaken the work they would have expanded, utilising all water available and none would have been handed back to the environment.

	11:36
	[Mr A]: I think the, the- the price for the water was over-valued in my opinion. If you worked it properly it worked very, very well, so for the- for the person doing the works, I think it was, uh, a great benefit to them, but as far as a tax payer, which I'm a tax payer, I- I don't agree with the scheme. I think it's, I think it's actually, um, too expensive.
	· Unbalanced: there were many who supported the efficiency programs. A number of interviewees listed above expressed their support during the interviews but were not featured—this would have been an appropriate opportunity to feature them.
· Without the alternative perspective, the report places disproportionate weight on the idea that the efficiency programs were unnecessarily expensive.
· The report also fails to mention that there was a tender process with the efficiency programs—a competitive process. Through this, taxpayer money was used for the most cost-effective projects.

	11:44
	[Reporter]: “Aren't we paying for you to save water?”
[Mrs A]: “The fact is if we want to continue farming we then need to find more water to farm. So as much as we're giving up that water, we can be more efficient, but if- if we need to grow more crops we then need to go and buy more water. When you buy water back, it depends on what the market is at the time, so if water's at a low price, [Mr A] will jump in on the market and he'll ... Well, it's what everyone does now. It's become ... water's become a marketable product.”
	· Misleading.
· The line of questioning implies that the infrastructure did not save water. By failing to acknowledge in his question, or subsequent interviews, that 700 GL of water licences was recovered through efficiency programs, the casual viewer would have the impression that the efficiency programs were not saving water, no benefits for the environment was gained, and water use was increasing.
The information for the recovered water is readily available here: https://www.environment.gov.au/water/cewo/abou t-commonwealth-environmental-water
· This should have been an opportunity to explain how water licencing worked, and that additional water use must come from the available, but decreasing, water pool through the market. The entitlement holder also bears all the risk. The efficiency programs do not preclude farmers from purchasing water in the water market, nor is it its intent.

	12:30
	Sarah Wheeler: “A lot of it has been a huge waste of taxpayer money. There is a lot of money we could have spent a lot more cost-effectively to achieve a lot more recovery of environmental water. And then, a lot of the expenditure that we have made has had a lot of unintended consequences. We've got some of the smartest, productive, most efficient farmers in the whole world and so when you subsidise irrigation infrastructure, you're creating incentives for changed human behaviour, and some of that changed behaviour means that they end up using more water.”
	· Misleading: Again, perpetuates the myth that total water use increased.
· Water extractions in the basin are capped. Even if an individual buys more water it has to come from another irrigator.
· Unbalanced: Her opinion that it ‘has been a huge waste of money’ is unchallenged. 
· Omission: Inadequate context provided to explain why the infrastructure programs were used instead of direct water buybacks and creates the impression that no water had been bought back. 1200 GL of the 2100 GL recovered was through direct water buybacks but further recovery was not supported by government after considering its impact on communities. Available here: https://www.mdba.gov.au/progress-water- recovery

	15:46
	[Reporter]: “Aren't you using a subsidy for saving water, in fact, in order to profit from using more water to farm?”
	· Blatantly misleading: misrepresents the purpose of the water efficiency programs program – common theme throughout the report and unchallenged by Four Corners. Therefore, it is unbalanced.
· The line of questioning accepts that the intent of the program is to ‘save water’. This is only part correct – the program aims to return water to the environment by improving water efficiency on farms in a way that doesn’t disadvantage communities as buybacks have.
· By deliberately omitting the fact that water has been returned to the environment, it perpetuates the false idea that more water is being used overall without benefit to the environment. While water use can increase on an individual property, it must be purchased from another irrigator; however, the total available pool across the basin decreases.

	16:10
	Sarah Wheeler: “This happens all around the world and this is something that economists said right at the beginning when these programs were being designed for water recovery purposes in the Murray-Darling Basin. They're increasing the irrigation land area and they're increasing their water use over time.”
	· Misleading and inaccurate: In other parts of the world, irrigation efficiency schemes are about increasing agricultural production.
· Australia appears to be the only country with the dual purpose of improve water efficiency conditional on acquiring environmental water. All others have only been about expanding irrigation so international examples are not relevant.
· This assertion went unchallenged and was provided without evidence.
· Omission: Again, without explaining that there is a cap on diversions in the basin, the viewer does not have the adequate context to understand that, while they can increase water use on-farm, they must purchase the water from another irrigator. The overall available water across the basin decreases. Without this context, the viewer would be led to believe that the farmer was extracting more water from the river and that overall water use from the basin increased due to efficiency programs. This is misleading.

	16:27
	Richard Beasley: “The scheme doesn't work. Its first problem is, it's horrendously expensive compared to buying water licences. The evidence at the Royal Commission was, at least
2.7 times more expensive to taxpayer.”
	Omission: Ignores the context behind the scheme and its socio-economic objectives. 1.4 billion equates to around $4,000 per megalitre, it is higher than the price was when the program was implemented but that is not the relevant comparison.
· Unbalanced: Another interviewee presented with similar biases against the efficiency program without an alternative perspective.

	17:00
	Richard Beasley I would doubt whether there is any proper science behind these things, and that ought to be very closely investigated, because we're not talking about grants of
$100,000, even those should be investigated. We're talking about billions in taxpayers' money on a scheme that many, many capable and reliable scientists have said, this isn't going to work.
	· Unbalanced: The quote refers to a very limited number of scientists with well-known anti-Plan views, who took the opportunity to present themselves to the SA Royal Commission. There are also many capable and reliable scientists who support the scheme. Available here: https://ingenium.eng.unimelb.edu.au/2019/07/19/a n-open-letter-from-scientists-on-the-murray- darling-basin/
· Inaccurate: the median amount of each grant is
$152,000. This was not stated. Available here: http://www.agriculture.gov.au/about/media- centre/on-the-record/response-to-4-corners-cash- splash
· The scheme worked as intended. Again, the intent of the efficiency programs was to recover water for the environment by improving water efficiency on farms without disadvantaging communities. 700 GL has been recovered.

	18:21
	[Mr KB]: “We were always going to do this and I mean we funded some of these through infrastructure, we funded some of them through, from our own means. Yes, we may have become more water use efficient because of these - that money being able to come a little bit quicker than we might have just done it out of profits, right, you know?”
[Reporter]: “So the scheme was paying for something you would have done anyway.”
	· Omission: No mention about how much water was returned to the environment or made clear that if it was done by themselves, no water would have been returned.
· [Mr GB] has stated on social media that water traded for infrastructure has become part of the environmental portfolio. Without the efficiency programs, water would not have gone back to the environment. […]
· Omission: Again, the line of questioning by the narrator suggests that money was simply given without any benefits returned and omits that the benefits would not have been realised without the efficiency programs.

	18:55
	[Reporter]: “The water infrastructure scheme is changing the face of agriculture across the Murray Darling Basin. It's fuelling a transition to crops like almonds and walnuts and their thirst for water is staggering.”
	· Misrepresentation: creating unsubstantiated causal link between the infrastructure programs and almond and nut plantations.
· Inaccurate: It is not fuelling a transition. The market and improvements in technology is fuelling the transition because the returns are good. They use more water per hectare but that does not mean more water is being taken out of the system. The two efficiency programs finished in 2015 and cannot explain the transition in the last 3–4 years.
· Omission: No context provided about the water market and the role of licenced entitlements, especially when water use is discussed. Farmers can acquire water from the market if they choose, but from a reduced pool of available water and grow what they choose depending on the returns per megalitre of a particular crop.

	19:40
	Richard Kingsford: “I've really seen agriculture change. These nut plantations, we know they require water as they're growing, but they need a lot more water when they mature. And, they need water all the time. That's tremendous pressure, particularly if we hit a drought year and a climate change really kicks in, um, which we haven't really planned for in the Murray- Darling, what are we going to do? What are politicians going to do?”
	· Unbalanced: Assertion not challenged by reporter and a countering view was not featured.
· There was no attempt to explain the private risk borne by the developer and perpetuates the falsehood that water use increases.
· Demonstrates lack of understanding of the nature of high security licences and this is a separate issue outside the context of efficiency programs.
· No mention the dam may well achieve water savings.

	23:09
	[Reporter]: “Next to the cotton field there's a new dam waiting to be filled. It's been funded by the taxpayer under the water infrastructure scheme.”
	· Misleading and omission: Again, no attempt to mention that water had been returned to the government for the environment.
· Taxpayer funding only met part of the cost of projects. A substantial amount of work done by irrigators is privately funded.

	23:20
	Maryanne Slattery: “That programme was supposed to reduce the amount of water that was going to irrigation when it's actually increased the opportunities for irrigation.”
	· Factually incorrect and unbalanced. The statement should have been fact checked.
· Again, the intent of the efficiency programs was to recover water for the environment by improving water efficiency on farms without disadvantaging communities. There is a direct transfer of a portion of the water licence to the Commonwealth. 700 GL has been returned – available here: https://www.environment.gov.au/water/cewo/abou t-commonwealth-environmental-water
· Because her comment went unchallenged, it reinforces the perception that more water was being used for irrigation which is untrue. Again, if a farmer wants to expand they must buy the water from another irrigator. However, total water available for irrigation in the basin decreases once environmental water is excised.

	23:45
	[Reporter]: “Four Corners can reveal Webster Limited has received more than $40 million”
	· Omission: Again, no attempt to mention that water had been returned to the government for the environment or that Webster reinvested.
· Webster has since responded to the Four Corners report refuting many claims made. Available here: https://static1.squarespace.com/static/5770b8d4b8 a79bc1087f2cfc/t/5d2572293a7a090001af8a1c/1562735150492/2019_07_10+Webster+Response+to+the+ABC+articles+and+program.pdf

	24:36
	Maryanne Slattery: “The way that valley has been changed and shaped from this program is just horrifying. It's really hard to believe, you know, until you do that drive the scale of these on- farm dams. And then when you realise they're being paid for by the Commonwealth, under a supposedly environmental program, that's just horrifying.”
	· Misrepresentation and omission.
· There has been significant private investment in these works which is not acknowledged in this point.
· The Plan was never intended to stop development. State Governments administer planning approvals.
· Again, perpetuating the myth of increased use for irrigation out of the program.

	25:15
	[Reporter]: Near Hay, where the heat soars into the 40s, Webster is planning to build new dams to hold huge volumes of water that would have previously flowed past its properties.
The water will be used to develop prime irrigated cotton country.
	· Misleading: this also perpetuates the myth that more water was being taken from the system. In fact, there are no new water licences. They can only legally take the amount of water allocated under their water licence.
· Building dams do not increase water take. In fact, it can actually reduce water evaporation.
· Without explaining how water licences work, the viewer would be led to believe more water was being taken from the system that it otherwise would had been. That is not correct.

	25:27
	Richard Kingsford: “I can't really get that. Essentially it increases the take from the river system, and ultimately decreases the amount of water in the river both for, you know, the environmental systems downstream, but also the people that depend on that water downstream. That to me is where in fact we may be seeing more water taken out of the rivers rather than water savings.”
Maryanne Slattery: “As a taxpayer it's just, it's absolutely outrageous and indefensible that Commonwealth funds for an environmental program are being are being used to fund big new dams to take flows that used to benefit the environment.”
Dr Emma Carmody: “The point of the subsidy is to save water and return that to the river system. It's not to allow the beneficiary to take more water. And in fact, it's so perverse to my mind, it's almost worse than water theft, because it's the government and taxpayer money that's being used to sanction this kind of behaviour.”
	· Misrepresentation and factually incorrect: Again, there is no new water being extracted. Farmers can only extract what they are allocated under their water entitlement. There is a cap on how much water can be extracted in the Murray- Darling Basin.
· Misrepresentation by Ms. Slattery: Webster returned a portion of its water entitlement to the Government for the environment. This is real environmental water held by the Commonwealth Environment Water Holder.
· A total 700 GL of water has been returned to the environment because of the infrastructure programs. Dr Carmody’s comments are false.
· Three interviewees with similar opinions – no attempt throughout the report to challenge these ideas or present different perspectives.
· Are we expected to believe Four Corners interviewed no one noting the environmental benefits?
· This is clearly biased.

	27:03
	Richard Beasley: “I'd want to see every invoice. I'm not suggesting there's anything untoward, but I'd also be wanting to understand the science of how much water that scheme is saving the environment. The rules seem pretty slack, particularly in terms of the scientific justification for it.”
	· Unbalanced: Third time where Four Corners presents the same unchallenged opinion about the science.
· Four Corners has not researched and prevented a balanced view. It is incorrect. The MDBA has done work on return flows.
· Specific failure to explain the mechanism of transferring agreed volume of the entitlement, and that the farmer is bearing all the risk.
· Examining invoices would be the job for the Australian National Audit Office.
· It is not ‘saving water for the environment’, it is saving water ‘on-farm’ but is delivering water for the environment. He has a fundamental misunderstanding of the efficiency programs.

	27:23
	Maryanne Slattery: “The efficiency program has become a massive subsidy for large agribusiness. That has facilitated the increase of irrigation water, um, not a decrease.
	· Two factual errors.
· First, the majority of projects under the On-Farm Irrigation Efficiency Program were carried out by small farmers, with median project size being
$152,000. Less than 5 per cent of projects were greater than $1 million. 150 GL of water was recovered. Under the PIIOP, money was used to improve the efficiency of irrigation operations in return for 159 GL water over 3 rounds at a cost of
$917 million.
· Second, this has not facilitated an increase of irrigation water used – there has been an overall decrease. There is a cap on how much water can be extracted for irrigation. As water licences are returned to the environment, less water is available for irrigation.
· The program completed in 2015, it is not ongoing.
· This opinion has been reiterated and unchallenged.

	27:38
	Richard Kingsford: “I find that astounding. I mean, why are we building these large dams for private gain at public cost? I mean, how can we be doing that? And worse, you know we are denying the river of the water that it needs and it seems to be at complete odds with the Murray-Darling Basin Plan and the Water Act.”
	· Factually incorrect.
· Funding requires return of water to the environment – a significant public benefit. Total water use declines and the available pool of water for irrigation decreases. Communities are also supported – a public good. 700 GL has been recovered for the environment.
· Unbalanced: Again, another interviewee with a negative view presented in succession.

	28:20
	[Mr J]: “It's investing in the basin, it's getting water back for the environment and it's actually also I think upgrading our infrastructure.”
[Reporter]: “Murrumbidgee Irrigation has never had an opportunity like this before?”
[Mr J]: “It's, it's a bit of a unique opportunity, yes, and the key thing for us is that we, we do have a period of time where we, we can really set, set this area up for the next 50 years and ensure that the, the productivity, um, and the, the agricultural production in the area continues to, to do well.”
	· Omission: No time given to explain, in detail, what works have been done, efficiencies achieved, and the volumes of water transferred to the Commonwealth. 
· Unbalanced: The question by the narrator is a biased and poor follow up question with connotations that the ‘opportunity’ presented is lucrative and wasteful. Previous assertions by other interviewees were not raised with Brett.

	30:24
	[Reporter]: “OK and it allows more water to come through.”
	· Misrepresentation.
· It is irrelevant. It measures and manages water more accurately and facilitates irrigators using water they have paid for.
· Again, perpetuates the myth that there is increased water take. There is no discussion of efficiency improvements.
· Equally, it could allow less water to come through. The question reflects the narrator’s bias.

	30:28
	[Reporter]: “Despite the aim of saving water, the infrastructure subsidies are driving up demand from customers like Webster.”
	· Misleading: Attributes the increase in demand with the infrastructure program without proper explanation how. There are other factors that drive up demand.
· Webster is expanding in its attempt to maximise returns from the available water pool. Entirely consistent with National Water Reform dating back to at least 1994.

	32:11
	[Reporter]: “Murrumbidgee Irrigation has used the water infrastructure funds to help transform the valley. Some customers have done better than others. On the dry Hay Plains, on the outer reaches of the valley Murrumbidgee Irrigation has removed an entire district of shareholders from its network of channels.”
[Mr I]: “The fact that we're being exited from their area of operation makes you wonder, is it really a water savings project or is it a project where someone's making a substantial amount of money out of it.”
[Reporter]: “To save water Murrumbidgee Irrigation shut down hundreds of kilometres of leaky channels. It means the regular water supply these farmers rely on now comes from a pipeline.”
[Mr I]: “I've had to move all the cattle out of this paddock because I'm running out of water. As you can see in that dam there, there's turtles and animals and fish, perishing there now.”
[Reporter]: “Fifth generation grazier [Mr I] says this new pipeline supplies far less water than his business was built on.” [Mr I]: “So this is our future water supply.”
[Reporter]: “Murrumbidgee Irrigation spent 49 million taxpayer dollars on the project and says billions of litres of water have been saved.” 
[Mr I]: “The purpose of the scheme is for water savings. We support the water savings initiative and to save the losses along the channels. Uh, couldn't agree more, but the process has not been transparent at all, especially for the taxpayer. They, they've handed over all these millions of dollars for a scheme, that's supposed to have value for money.”
	· Unbalanced.
· This project closed down a large old open channel system, and replaced it with a piped pressurised system. This is exactly what the efficiency programs were designed to do.
· Unbalanced: No alternative perspective. There are other graziers who supported these changes but none were interviewed/featured. The lack of balance reinforces other negative opinions towards the efficiency programs.
· We are aware […] sought an interview to discuss the benefits of the new Gunbar piped water supply. He was told by Four Corners team they did not have time for an interview despite having spent several days in Hay.

	34:50
	Anthony Kidman: That has given Murrumbidgee irrigation a great ability or an extended ability to take the water capacity that was delivered to those customers in the past, and share it or, or issue it to, to customers upstream. It is the golden opportunity to sell, sell access to water delivery to some large customers, be it corporate or just large farmer customers.
	· Misleading: Irrelevant – this did not allow Murrumbidgee Irrigation to sell more water, but deliver a higher flow rate to other irrigators.
· This perpetuates the myth that Murrumbidgee Irrigation sold more water, when there is still the same amount of water there.
· The uninformed viewer would not understand this difference, and is misleading.

	35:16
	[Reporter]: Professor Quentin Grafton is the Chair of Water Economics at UNESCO.
He's been warning for years that the government has grossly exaggerated the amount of water returned to the rivers under the water for infrastructure scheme. it's less than half of what the government claims. And in the worst case scenarios we've gone backwards, not forwards. That in fact the amount of water in the environment has actually in fact declined as a result of these efficiency subsidies and not gone forward. And that could be backwards by, more than 100 billion litres. We don't know, and we don't know because we need a water audit, a hydrological audit of what's going on in the basin.
	· Factually incorrect – it hasn’t been ‘grossly exaggerated’ because he doesn’t understand the difference between entitlement and yield (allocation).
· It has not gone backwards – they have received entitlements—700 GL. Any return flows to the environment would be less than the 700 GL already recovered. The Melbourne University report on return flows notes this. Read here: https://www.mdba.gov.au/sites/default/files/pubs/I mpacts-groundwater-and-efficiency-programs-on- flows-October-2018.pdf

	35:30
	Quentin Grafton: “it's less than half of what the government claims. And in the worst case scenarios we've gone backwards, not forwards. That in fact the amount of water in the environment has actually in fact declined as a result of these efficiency subsidies and not gone forward. And that could be backwards by, more than 100 billion litres. We don't know, and we don't know because we need a water audit, a hydrological audit of what's going on in the basin.”
	· Misleading: The Murray-Darling Basin Authority commissioned an independent review from Melbourne University into the risks posed by reduced return flows. They found that reduced return flows were not undermining the outcomes that can be achieved through the Plan, but more research was needed.
· Unbalanced: No attempt by Four Corners to check other research into return flows nor present this evidence, feeding into the image that there is no accountability in the Plan. Read more here: https://www.mdba.gov.au/managing-water/return- flows
· Four Corners has repeated the claim made by Background briefing which ABC found to have breached its standards.

	36:40
	[Reporter]: Quentin Grafton has called for accurate data on water use since the scheme was designed, but the irrigation industry and the Government have tried to discredit his work.
Quentin Grafton: They just don't want to know. It's an inconvenient truth. We knock on the door, we tell them what we've done, we give then the evidence and we get pushback and the pushback is no you're wrong. And we say fine tell us where we're wrong.”
	· Factually incorrect: As noted above, there is a report from the MDBA.
· Misleading: Poor statement assuming industries have been attempting to credit rather than determine the facts.
· Four Corners must have, or at least should be aware of the MDBA/Melbourne University study. Again, the link is here: https://www.mdba.gov.au/managing-water/return- flows
The study directly responded to Quentin Grafton’s concerns about return flows.

	37:30
	Maryanne Slattery: “It was very well understood within the water agencies, certainly at the Commonwealth level, that there was lots of question marks over the water efficiency program. It was always talked about with a raised eyebrow and a bit of a snigger that there was a lot of water that was bought well, well above the going rate. A reasonable rate, and that the water savings were quite dubious.”
	Clearly biased – based on and unverified recollection of a conversation with an unnamed departmental official […] No attempt made to verify the conversation and no reference made to the information provided by the Department of Agriculture which shows the claim is not true.
· Unbalanced: No attempt to challenge nor qualify these views.
· Again, perpetuating the idea that the efficiency programs did not return water to the environment. No attempt to explain this fundamental concept.

	38:35
	[Reporter]: “Maryanne Slattery left the Authority in disgust in 2017, concluding the Murray Darling Basin Plan was a fraud on Australian taxpayers and the claimed savings from the water infrastructure scheme were grossly exaggerated.”
	· Factually incorrect and deliberate omission.
· The numbers are clear—they are legally transferred water entitlements. 700 GL has been recovered.

	38:47
	Maryanne Slattery: “Government does not do any checking of, either at the first point, the estimated saving or at the last point, the actual saving. So there's no government checking in that process, at all.
	· Factually incorrect.
· Under the water programs, projects are scrutinised.
· The Department of Agriculture response is here: http://www.agriculture.gov.au/about/media- centre/on-the-record/response-to-4-corners-cash- splash
· Applications are assessed by an evaluation panel of departmental staff, an independent irrigation expert and independent financial viability assessors.
· They estimate water savings, due diligence is conducted and funding agreements are sign.
· Regular milestone reports are provided and payments are only released upon completion of the milestones.
· Random ‘spot checks’ are also carried out by the Australian National Audit Office.
· No money is provided without water transferred.

	39:24
	Sarah Wheeler: “It could have been spent on buying water directly back and reinvested within real communities on services and activities that would actually help them become more healthy and resilient. In my mind, we've wasted $4 billion of taxpayer money.”
	· Unbalanced: No attempt to present someone with different perspective. Nearly all interviewees share the same poor view of the infrastructure projects.
· Omission: Inadequate context provided to explain why the infrastructure programs were used instead of direct water buybacks and creates the impression that no water had been bought back. 1200 GL of the 2100 GL recovered was through direct water buybacks but further recovery was not supported by government after considering its impact on communities. Available here:
https://www.mdba.gov.au/progress-water- recovery
Investment in irrigation infrastructure will ensure long term productive capacity for regional communities, which is more effective than one off investments in communities. Buybacks remove the productive capacity. Details of investments under the community program here: http://www.agriculture.gov.au/about/media- centre/on-the-record/response-to-4-corners-cash- splash and here: http://sussanley.com/18-million- for-basin-diversification-projects/

	40:08
	Richard Beasley: “Who's been given the money, why and what is the scientific evidence, the scientific basis in relation to what amount of water is claimed to have been recovered from individual schemes or from the scheme overall. There's no transparency at all.”
	· Unbalanced.
· Fourth time questioning the science.
· Omission: omits that real water entitlements were transferred to the Commonwealth from the efficiency programs.

	42:40
	Quentin Grafton: “The continuous response has been, "Well, just go away. Go away and just don't even talk about it." Well, I'm sorry, I'm not going away. This isn't going away, it's not working. We could have taken the same amount of money, delivered for the environment, helped communities with hundreds of millions, if not billions of dollars, in terms of various programs, yet we chose not to do that. We chose to put it into pipes, we chose to put it into concrete and we chose to deliver private benefits with public money, and that is a national scandal.”
	· Unbalanced.
· Commonwealth Environmental Water Holder achievements are published. They can be found here: https://www.environment.gov.au/water/cewo/publ ications/decade-water-environment
· Again, the interviewees are presented in succession without qualification, evidence and alternative perspectives. Overall, 14 interviews presented showed support on one side of the argument, and were given disproportionate airtime in contrast with those against the argument. Considering the contentious nature of the Plan, there are a number of perspectives contrary to those presented. The report creates an impression that is heavily weighted to support the idea that the efficiency programs were a waste of taxpayer money produced little to no benefit for the environment. Clearly, this is heavily disputed given the responses following the report.
· This final comment at the end is an opinion by one interviewee and is presented as legitimate conclusion to this report.




Attachment B
Broadcaster submissions
Extracts from the ABC’s submissions to the complainant dated 26 September 2019
[…]
Accuracy 
[…]
In relation to the 2018 Melbourne University study commissioned by the Murray-Darling Basin Authority, ABC News commented: 
‘Four Corners did not include the MDBA-commissioned October 2018 Melbourne University study to provide context to criticisms that no measurement of return flows had been undertaken because the authors did not measure return flows or rely on any new measurements of return flows. Furthermore, the study had not been peer-reviewed and relied on untested assumptions. 
Indeed, return flows have not been measured in the Murray-Darling Basin since 2010, as the Melbourne University study acknowledges: “the most comprehensive data compilation, review and analysis of return flow in the MDB was conducted by [engineering firm] URS (2010) for historical period up to 2008/09” (p.60). Even that 2010 URS consultant report for the MDBA only analysed surface drainage data and not groundwater seepage. 
The researchers were solely commissioned to undertake an independent review of existing data, as they emphasised on p.7: “The nature of this review means that there can be no significant new modelling or data collection. The approach used is therefore to examine the existing methodologies, literature and datasets”. And on p.9: “In conducting the review, it has not been possible to do any new field work or modelling. Rather, we have reviewed the methodology and literature and analysed existing datasets.” 
On p. v of the report, the authors say some data on water use was sourced from DAWR, the MDBA and various project reports; however, the report relies on no measures of return flow and models them based on a calculation (known as a “connectivity factor”) which has not been tested in open literature or peer reviewed. The authors acknowledge that “many assumptions had to be made based on published and grey literature and on our own technical understanding”. Given the report and its underlying “assumptions” have not been peer-reviewed, Four Corners identified significant risks in reporting this untested science. 
The Melbourne University report identified return flows as a threat to the Basin Plan and highlighted the need for better ongoing data collection and regular evaluations, echoing calls made by several interviewees in the Four Corners program: 
“There is a need for more intensive and on-going data collection, regular evaluation and review of the impacts on river flow from groundwater SDLs, irrigation efficiency projects and other factors… We recommend that MDBA implement a program for data collection, regular assessment and review of impacts on river flow from groundwater SDLs, irrigation efficiency projects and other factors.” (p. vii-viii) 
This call was echoed on Four Corners’ Cash Splash program by interviewees including Professor Quentin Grafton, former MDBA director Maryanne Slattery and the senior counsel assisting the South Australian Royal Commission, Richard Beasley.’ 
It is also notable that, even bearing in mind these limitations, the Melbourne University report did not find the impact of return flows to be inconsequential. It estimated that 15% of the annual water recovery target ‘may be affected by unintended side effects’ and concluded the ‘most likely’ scenario was a 170GL reduction in river flow per year. 
Finally, we note that since the Four Corners program aired, details of individual programs funded under the scheme have been revealed for the first time in response to a Question on Notice asked by Senator Rex Patrick of the Minister representing the Minister for Water Resources, Drought, Rural Finance, Natural Disaster and Emergency Management on 2 July 2019. Four Corners note that when the amounts listed as ‘Water transferred to Commonwealth Environment Water Holder’ are tallied, they total significantly less than the 700 GL claimed. 
We are satisfied that whether or not 700 GL of water has been delivered to the environment as a result of the infrastructure efficiency scheme is a matter of contention. While 700 GL of water entitlements have been purchased under the infrastructure efficiency scheme, experienced and highly credentialled observers argue that – due to, inter alia, a weak accounting system; a lack of government oversight; and a failure to conduct a proper hydrological audit of the basin including measurement of return flows – the amount of water made available to the environment as a consequence of the scheme is not presently capable of independent verification. These observers say the actual amount returned to the environment will be less than 700 GL – some say significantly less. In this context, views about the quantity of water claimed to be recovered for the environment are more appropriately understood as contending perspectives rather than factual content. Accordingly, whether the program was under an obligation to include the claimed figure of 700 GL is a matter for assessment against the ABC’s editorial standards for impartiality and diversity of perspectives, not accuracy.
[…]
Impartiality
[…]
Audience and Consumer Affairs consider the Murray-Darling Basin Plan to be a matter of high contention in the Australian community and debates surrounding its implementation are complex, contested and highly politicised. Considerable taxpayer funding has gone into the Plan, and it has been the subject of a number of significant inquiries and reviews, including a substantial examination by the Productivity Commission and a Royal Commission in South Australia. Expectations of the impartiality due in a Four Corners program examining the scheme are necessarily high.
In our view, the impartiality concerns raised in the NFF’s complaint go to the program’s treatment of two interrelated themes:
- whether the irrigation efficiency subsidy scheme is delivering as intended; and
- whether the scheme represents value for money.
ABC News have advised:
‘The central focus of the program was to investigate concerns that have been raised since 2010 by the Auditor-General and most recently this year in the findings of the South Australian Royal Commission about what has become the centrepiece of the Murray-Darling Basin Plan: the $5.6 billion irrigation “efficiency” infrastructure grants scheme. The story focused on how the scheme has been implemented in one part of the Murray-Darling Basin, the Murrumbidgee river region, which is Australia’s most productive farming valley. The question of water usage is of course central to an assessment of the administration of the “efficiency” grants scheme, and part of the focus of the Four Corners program was to examine whether and to what extent the grants were leading to a decrease in water use, as promised to taxpayers … The point of this story was to examine the legal activity that the grants scheme incentivises and ask whether the taxpayer-funded scheme is achieving its stated goals … The program [examined] how taxpayers’ money is being spent, whether this expenditure represents good value for taxpayers, and the lack of transparency surrounding this expenditure.’
The program featured interviews with farmers and irrigators with first-hand experience of the scheme and included the views of a range of former government insiders, experts and lawyers.
[…]

Extracts from the ABC’s submissions to the ACMA dated 21 February 2020
[…] 
Accuracy
1. Complaint that the program failed to make clear that the water efficiency programs were primarily aimed at acquiring environmental water
The reporter described the Murray Darling Basin Plan as variously a ‘multi-billion-dollar plan to save Australia’s most threatened river system’; a ‘plan to rescue the Murray Darling River system’; and a ‘plan to recover water from [farmers] for the rivers’.
In addition to the reporter’s narration, several participants reiterated this factual information about the intent of the scheme while providing their perspective on the scheme’s operation.
Former Commonwealth Environmental Water Holder, David Papps, said that taxpayer money had been used ‘to get water for the environment’. The reporter described Mr Papps’ former role as being ‘in charge of returning water to the rivers recovered from farmers under the water infrastructure scheme’.
Senior Water Researcher, Maryanne Slattery, described the infrastructure efficiency scheme as ‘an environmental program’ and ‘a supposedly environmental program’.
Senior Policy and Law Reform Solicitor, Dr Emma Carmody, said: ‘The point of the subsidy is to save water and return that to the river system’.
Richard Beasley SC, Senior Counsel Assisting the SA Royal Commission, said that he wanted to ‘understand the science of how much water that scheme is saving the environment’.
Ecologist Professor Richard Kingsford expressed concern that the use of taxpayer funding to subsidise construction of dams under the infrastructure efficiency scheme was ‘denying the river of the water that it needs and it seems to be at complete odds with the Murray-Darling Basin Plan and the Water Act’.
[Mr J], CEO of Murrumbidgee Irrigation described the scheme as ‘investing in the Basin, it’s getting water back for the environment’.
The reporter said that Chair of Water Economics at UNESCO, Professor Quentin Grafton, warned that the government had exaggerated ‘the amount of water returned to the rivers under the water for infrastructure scheme’.
The Murray-Darling Basin Plan is a significant government policy which has been in place for many years. Viewers of a national current affairs program can be expected to have some familiarity with the scheme and its intent, and the program repeatedly referred to it as a plan to save or rescue the river by recovering water for the environment. As set out above, the program provided sufficient context to allow viewers to understand that the purpose of the infrastructure efficiency grants was to acquire water from irrigators and return it to the river for environmental use. A key question explored in the program was whether the scheme was effective in achieving this aim.
2. Complaint that the program failed to provide adequate context about the amount of water returned to the environment.
The complaint is that the program failed to provide information on ‘environmental water acquisition’, notwithstanding that this information was ‘readily and publicly available’ and that as a consequence ‘Four Corners never made clear, either in total or on a project-by-project basis, how much water was returned to the environment. There was a vague reference to water being transferred to the environment but an unbiased viewer without an understanding of the Plan would unlikely be able to appreciate how fundamental that is to the efficiency programs’.
There are two issues here: whether the program adequately explained how the scheme operates, and whether it complied with accuracy standards in dealing with the amount of water returned to the environment.

2.1 How the scheme operates

The program clearly explained the mechanism that underpins the scheme: in return for grants to finance projects aimed at enhancing infrastructure efficiency, irrigators must return a portion of their water rights to the government. Notably:
· Early in the program, the reporter explained that the Murray-Darling Basin Plan aims ‘to recover water from [farmers] for the rivers’. The plan had ‘divided and enraged the community’ and the ‘furious backlash’ was so great that ‘[t]o save the 13-billion-dollar plan from going up in smoke, farmers were given a sweetener … Irrigators were offered more than five billion dollars in grants for infrastructure to reduce water going to waste of farms. The funds would pay for new irrigation systems, dams, earthworks – in return for giving up a portion of their water rights.’

Farmer [Mr A] provided further background, explaining that the scheme aimed to secure additional water for the government from those who had not been tempted by straight buy-backs: ‘The government wanted to come and buy back water, and people who were not willing to just give up water as a buy-back, the carrot was dangled in that we could do- perform works and it just made it more palatable to people to do it. And people are going to do it – it’s a lucrative thing.’

Professor Richard Kingsford added that the infrastructure efficiency scheme ‘was a big political call to get the Murray-Darling Basin plan over the line’: if the government was to persuade irrigators to sell them water for environmental use, ‘it’d have to be sold as a win- win’.

· In his discussion with [Mr and Mrs A], the reporter again described the mechanism that underpins the scheme: ‘The [Mr and Mrs A] were among the first in Griffith to apply for a subsidy.  In return for giving up a portion of their water rights, they received more than $100,000 for earthworks to reduce water run-off from their farm’.

· In relation to [Mr K’s] activities, the reporter explained how [Mr K] had bought an undeveloped property and secured a grant of more than $200,000 for earthworks to irrigate this land. As ‘[Mr K] didn’t own any water to start with … he bought some to give back to the government’.

Viewers would have understood from these references that as a condition of the grant, recipients were required to return part of a water entitlement to the Commonwealth.

2.2 How much water is returned to the environment?

While, as the program explained, the intent of the scheme is to recover water from irrigators and return it to the river for environmental use, serious questions have been raised about whether it has resulted in additional water being returned to the rivers. After detailed examination of these concerns, the program made the editorial decision that the issue of how much water is in fact returned to the environment is a matter of contention and not a matter that could be reported as fact: it was not possible for the program to include a figure of the volume of water returned to the rivers that was specific, unequivocal and capable of independent verification.
Some of the issues considered by the program makers in coming to this view are set out below to assist the ACMA in its assessment.
The regulation and licensing of water in the Murray-Darling Basin is an extraordinarily complex subject. The Murray-Darling Basin Authority (MDBA) provides a useful summary of some of the key points:
· A water entitlement confers a right to an ongoing share of water within a system: no matter whether the year is wet or dry, the amount of the entitlement remains constant. There are more than 150 classes of water entitlement in the Basin.
· A water allocation is the amount of water actually distributed to water entitlement holders in a given year. It will vary according to a range of factors such as rainfall, inflows into storages and how much water is already stored. An allocation will be lower in a dry year than a wet year, but it will never be more than the amount conferred by the entitlement.
· Water usage is how much water is actually used from the water that is allocated. The MDBA website explains: ‘When water is allocated to an entitlement holder, they use it as needed – sometimes they use only a proportion of their allocated water – for example sometimes they will use 30 per cent, sometimes 95 per cent and sometimes they’ll carryover to the next water year’.
It is evident from these definitions that the amount of a water entitlement does not necessarily equate to the amount of water allocated or used. The Four Corners program was not occupied with the volume of water entitlements transferred to the Commonwealth as a result of the infrastructure efficiency scheme: it questioned how taxpayers could be certain that additional water had been returned to rivers as a result of their investment in this scheme. This focus on actual water rather than water entitlements was deliberate and considered. As noted by former Murray-Darling Basin Commission Director Jason Alexandra in relation to water trading, ‘Entitlement trades are sometimes referred to as “paper water” because entitlements do not necessarily have “real water” attached, unless water has been allocated in a given year’. For the purposes of the ABC’s accuracy standards, the volume of water entitlements purchased by the government under the scheme was not required material context: it added nothing of significance to viewers understanding of actual water recovery.
The program highlighted a number of concerns from credible sources who questioned whether the volume of water returned to the river could be accurately quantified:
· Professor Quentin Grafton spoke about return flows, a well-established phenomenon in which a quantity of water applied during irrigation returns naturally to the river, aquifer, or groundwater, though run-off. He explained that as irrigation becomes more efficient, the volume of water returned through return flows reduces. He said it was impossible to know how much impact return flows might have on the volume of water returned to rivers, since no proper hydrological audit of the Basin had been conducted. He was concerned that his modelling suggested that ‘in the worst case scenarios … the amount of water in the environment has actually in fact declined as a result of these efficiency subsidies and not gone forward’.

· The former Commonwealth Environmental Water Holder, David Papps, who was ‘in charge of returning water to the rivers recovered from farmers under the water infrastructure scheme’, said that ‘the accounting system was lacking transparency, and lacking rigour’ and he had ‘quite strong concerns that perhaps the volumes of water that were being attributed to the environment were not always as accurate as they should have been’.

· Maryanne Slattery was concerned that there was a lack of rigorous oversight of the scheme and that government did not check either the estimated water saving or the actual water saving. (See also 38:47 below)

· Professor Richard Kingsford and Maryanne Slattery were concerned that the scheme permitted taxpayer funds to be used in the construction of dams, allowing irrigators to take additional water from the rivers. The concern was that while irrigators surrendered a part of a water entitlement in return for grant money, that money was being used to build dams which permitted other under-used water licences to be more fully exploited. (See also 25:15 below).
Furthermore, the language used to describe water recoveries under the scheme has lacked the specificity and consistency expected of factual material:
· The Murray-Darling Basin Authority has published figures estimating that infrastructure efficiency schemes will deliver 713.1GL per year by 30 June 2019.

· The then Water Minister David Littleproud released a statement in March 2019 in relation to the irrigation efficiency infrastructure schemes which stated it was ‘unarguable that 700 gigalitres in water entitlements, previously held by irrigators, is now held by the Commonwealth Environmental Water Holder’. In a statement released after the program aired he did not refer to water entitlements but said without qualification that water efficiency projects had ‘delivered’ 700 GL of water ‘back to the river system’.

· In its response to the Four Corners program, the National Irrigators’ Council said 640 GL had been delivered for the environment under the infrastructure efficiency scheme. Cotton Australia said that ‘just under 700GL’ had been returned to the environment through irrigation efficiency and infrastructure programs.

· At the time the program aired, information setting out the details of individual projects funded under the scheme had not been made publicly available. After the program aired, details of these programs were revealed for the first time in response to a Question on Notice asked by Senator Rex Patrick of the Minister representing the Minister for Water Resources, Drought, Rural Finance, Natural Disaster and Emergency Management on 2 July 2019. Four Corners note that when the amounts listed as ‘Water transferred to Commonwealth Environmental Water Holder’ are tallied, they total significantly less than the 700 GL claimed (see attached documents) [not included in this attachment].

· There is also the impact of return flows, which has not been definitively calculated. The non- peer reviewed Melbourne University study commissioned by the Murray-Darling Basin Authority in response to concerns about the irrigation infrastructure efficiency scheme found that, in a best case scenario, the government’s reported recoveries were ‘most likely’ exaggerated by 170 GL, with the estimated range in reduced river flow estimated as being between 0 and 360 GL per year.  In their peer reviewed study, ANU hydrologist Professor John Williams and UNESCO Chair of Water Economics Professor Quentin Grafton produced a range of estimates of how much water had been recovered from the infrastructure efficiency measures, concluding from their ‘mid-point’ estimate that the government’s assessment of increased stream flows may be out by 630 GL, possibly more.
Aware of these types of inconsistencies in reported or estimated water recovery and uncertainty around the impact of return flows, the program determined that, despite reasonable efforts being made, it could not report an amount of water returned to the rivers as a result of the scheme that would comply with the ABC’s accuracy standards.  In view of all this, the program considered that the amount of actual water recovered under the scheme was a matter of contention, and that it would be appropriate to seek principal relevant perspectives on this issue. As the federal government oversees the scheme and is accountable for its delivery, its perspective on the volume of water returned to the river as a result of the scheme was actively sought by the program. The program requested an interview with the relevant authorities so that it could examine this matter in detail and put the concerns and criticisms examined during the program forward for response.
However, no authority agreed to provide an on-camera interview.

[…]
Where contributions from interviewees included factual statements, the program made reasonable efforts to ensure that material facts were accurate and presented in context. The ACMA has requested further submissions in relation to a number of statements:
25:15  [Reporter]: Near Hay, where the heat soars into the 40s, Webster is planning to build new dams to hold huge volumes of water that would have previously flowed past its properties.  The water will be used to develop prime irrigated cotton country.
Webster Limited received $41 million in efficiency grants to pay for more than half of a $78 million capital works expansion, which was in part aimed at irrigating an extra 8,100 hectares of land and storing an extra 30 billion litres of water. The program specifically considered Webster Limited’s taxpayer funded developments at Kooba and Bringagee stations near Hay. It made reasonable efforts to ensure accuracy by relying on the environmental impact statements submitted for these projects (attached).
The environmental impact statements disclose that Webster Limited had sold some of its general security water entitlement to the Federal Government for environmental use, and it planned to use infrastructure efficiency grant money to build dams to capture and store supplementary water to use in place of the surrendered general security water. To appreciate the significance of this, it is necessary to understand the difference between general security and supplementary water licences. According to the NSW Department of Planning, Industry and Environment website:

· A general security water entitlement is a regulated licence category with water allocated in accordance with annual availability and the size of the entitlement.
· Supplementary water is effectively ‘opportunistic’ or unregulated water. When conditions are such that water is considered surplus to requirements, a period of Supplementary Access is announced and supplementary water access licence holders can pump water against these licences during specified periods.
Secure water entitlements are more costly than supplementary water access, reflecting the more challenging and unpredictable conditions in which supplementary water becomes available and the difficulty of storing it: for example, for trades as at 20 December 2019, Key Water reported that its last permanent Murrumbidgee General Security trade was valued at $2050/ML whereas its last permanent Murrumbidgee Supplementary trade was valued at $850/ML.
Before Webster Limited was able to build dams at Kooba and Bringagee stations, the water available during periods of Supplementary Access largely flowed past its properties. For example, the Bringagee EIS states:
· ‘Bringagee currently has no substantial water storages. Subsequently, current operations are such that irrigation water is applied directly to irrigation fields. The farm therefore has limited capacity to use supplementary water entitlement, thus increasing its reliance on other water sources’ (p 32-33).

· ‘The storages will enable Bringagee to pump additional supplementary flows to replace the general security entitlement which has been sold to the Federal government for environmental use’ (p 49).

· ‘This water in the storages would be used before general security water is ordered and pumped from the river … The general aim of management would be to empty the storages toward the end of a summer irrigation season … If the storages are empty in March, they then become available to capture supplementary flow from the river and re-start the process of filling and emptying the storages’ (p 50).

· ‘If the development is not approved, the Proponent will continue its current farm management practices on Bringagee. This would involve a reliance upon general security water and very occasional use of supplementary flows if these flows occur when crop watering is required. The general security water has been sold to the Federal Government and therefore the option of relying upon remaining entitlements would result in a reduction in cropped area on Bringagee’ (p 57).
The Kooba EIS is in similar terms.
The Bringagee environmental impact statement also includes a broader observation about how the Murray-Darling Basin Plan has changed irrigation practices in the region:
· ‘A secondary component of the storage construction involves responding to the Murrumbidgee River operations regime. This has changed over time as a result of increased utilisation of available water entitlements. The irrigation farms which are not connected to MI channel schemes are relying more on supplementary river flows to obtain their entitlements and operate their farms to utilise all of the entitlement available. This has resulted from a program of general security water buy-backs funded under Federal Government schemes. The general security water has been returned for environmental use in the river.  The usage of existing supplementary allocations has therefore become more prominent … Construction of storages to hold supplementary water is therefore a significant component in capturing opportunity water entitlements when it is available … This opportunity water must be stored when available and used when required to improve the sustainability and efficiency of water use practices on the farm. The storages would provide this option for the Proponent’ (p 55).
With the new dams constructed and capable of storing large volumes of water, Webster Limited will be able to use cheaper, supplementary water to irrigate cotton crops, replacing the more expensive general security water that it has traded to the Federal Government. The new dams will ‘hold huge volumes of water that would have previously flowed past its properties’.
The substitution of regulated, allocated security water for unregulated supplementary water is one factor which provides the opportunity for irrigators to increase their water use in the Basin. As indicated in the environmental impact statements, this transition is being fuelled and funded by the water recovery schemes.

23:20	Maryanne Slattery: That program was supposed to reduce the amount of water that was going to irrigation, when it’s actually increased the opportunities for irrigation.
As demonstrated above, the infrastructure efficiency program has subsidised construction of dams to store supplementary water, increasing the opportunities for this water to be used for irrigation.

16:10	Sarah Wheeler: This happens all around the world and this is something that economists said right at the beginning when these programs were being designed for water recovery purposes in the Murray-Darling Basin. They’re increasing the irrigation land area and they’re increasing their water use over time.
There is considerable literature to support Professor Wheeler’s assertion that the global experience of improvements in irrigation efficiency is that they increase irrigation land area and water use over time.
· The Food and Agriculture Organization of the United Nations in 2017 published a paper titled ‘Does improved irrigation technology save water? A review of the evidence’, which focused on practices in the Near East and North Africa.  The Executive Summary states (p xi):

‘This review indicates, somewhat surprisingly, that there are rather few examples of carefully documented impacts of hi-tech irrigation, while there are many examples of projects and programmes that assume that water will be saved and productivity increased. Such studies as do exist, are either inconclusive or, more often, show that water consumption actually increased (as science would predict) when irrigation systems were upgraded, and that productivity per unit of water consumed was more or less constant.’

The report relevantly notes:

‘…[H]i-tech irrigation has an additional effect that is more worrying. From the individual farmer’s perspective, hi-tech irrigation makes water delivered to the farm more profitable: he or she can irrigate a larger area, obtain higher yields, and perhaps switch to higher value crops. These effects combine to make water an even more valuable input, making pumping more affordable, and increasing the incentives that the farmer has to obtain more water. In sum, the predictable impact of “more efficient” irrigation is to increase current consumption, and to increase demand for water – making scarcity both worse and more difficult to manage’.

· Professor Wheeler co-authored a paper published in Science in August 2018 which discussed a number of international experiences:

‘Studies in several locations confirm the effects of higher IE [irrigation efficiency], including (i) Rajasthan, India, where subsidies for drip irrigation improved farm incomes but also increased the irrigated area and total volume of water applied by farmers (10); (ii) Snake River, Idaho, where farmers have increased their IE, but this has reduced groundwater recharge and led to a decline in the Eastern Snake Plain Aquifer by about 30% since the mid- 1970s, despite increased precipitation (11); (iii) the Rio Grande in the United States, where subsidies for drip irrigation increase crop yields and irrigators' net income but can reduce downstream flows and the water potentially available for other purposes (7); and (iv) the Souss and Tensift Basins of Morocco, where the adoption of drip irrigation, supported by subsidies, reduced recoverable return flows, principally to overexploited aquifers. This led to increased water consumption and exacerbated groundwater overexploitation in Morocco because of crop intensification, especially denser tree plantations; increased irrigated area owing to improved control of water; and a greater area of crops with higher water-use requirements (12).

These four cases, and others (5), show that increases in IE are typically associated with a reduction in recoverable return flows and an increase in crop yields and in crop transpiration. Contrary to the policy intent, however, a higher IE is not usually associated with a decline in water consumption. Only when a commensurate decrease in some combination of nonbeneficial water consumption and nonrecoverable flows is observed is it possible to reallocate water to other uses at a watershed or basin scale after an increase in IE (see supplementary materials).’

· Koech and Langat’s 2018 paper, ‘Improving Irrigation Water Use Efficiency: A Review of Advances, Challenges and Opportunities in the Australian Context’, also discusses relevant studies in section 7.1.  Some of their observations are:

‘The need for water users to achieve greater WUE [water use efficiency] is often seen as a prerequisite for saving water for the benefit of other users as well as the environment.
However, literature reviewed suggests that a higher WUE does not necessarily equal to net water saving, particularly at the basin scale. …

… Some research has shown that significant improvement in delivery and on-farm WUE may in fact lead to a decline in groundwater resources [21] or reduce water for environment and downstream users [3]. Therefore, although improvement of on-farm irrigation WUE may lead to water savings on the farm, it will not necessarily be beneficial on a catchment or basin scale [15].
…
An analysis of the MDB in Australia showed that the environment may become the unintended casualty (receive less water on average) of the increases in WUE driven by the adoption of water-efficient technologies [47] with most of the saved water being reused. The reuse of the saved water seems to be corroborated by the trend of the total irrigation water use in Australia between 2002 and 2017 (Figure 5). The graph shows that the total irrigation water use between 2002 and 2006 was above 10,000 gigalitres (GL) but reduced to a low of just above 6000 GL in the four-year period: 2007–2008 and 2010–2011. The reduced irrigation water use in the period 2006–2011 was as a result of a severe drought that drastically reduced the availability of water for irrigation. In the period 2012–2014, the water use increased back to a similar level to the early part of the available data (approximately 11,000 GL), effectively signalling no net water saving. There was a decrease of irrigation water use in 2014–2016, but increased slightly in 2016–2017 to just over 9000 GL. The trends appear to be largely dependent on weather patterns.’
It is also evident that concerns about the paradox of irrigation efficiency were brought to the government’s attention as the scheme was being developed. For example, a paper co-authored by Professor Grafton, ‘Missing in action: effects of water recovery on net environmental flows in the Murray-Darling Basin, Australia’ refers to several relevant sources:

‘Increases in irrigation efficiency can, and frequently do, reduce return flows (Grafton et al. 2018). This is long established in the international literature (Jensen 2007; Perry 2007; Ward and Pulido-Velazquez 2008; Qureshi et al. 2010; Batchelor et al. 2014; FAO 2017; Grafton et al. 2018). Importantly, insights from this literature were drawn to the attention of the Australian Government agencies during the early analysis of the water reform in the Murray- Darling Basin Plan (Young et al. 2002; ACIL Tasman 2003; CSIRO 2005), clearly stated by Crase and O’Keefe (2009), and acknowledged by the Productivity Commission (2010).

38:47	Maryanne Slattery: Government does not do any checking of, either at the first point, the estimated saving or at the last point, the actual saving. So there’s no government checking in that process at all.

In terms of whether government conducts checks on the estimated and actual savings to be delivered by individual projects, the program demonstrated reasonable efforts to ensure accuracy by relying on multiple sources with knowledge of the programs.  The program advises:
Four Corners spoke on background with dozens of people from every side of the story to gather evidence about the operation of the scheme, including a large number of former government insiders, farmers, irrigation engineers, earthworks contractors, senior business people in the agriculture industry, investors, water trading brokers, irrigation corporation insiders, current and former politicians, investigators, economists and scientists. Many declined to be interviewed on camera due to what they described as the insular nature of the industry, its close connections with bureaucracy and a culture of silence and fear within government, the irrigation industry and farming communities. Those who declined to go on the record feared losing work and business relationships.

Maryanne Slattery, Senior Water Researcher with the Australia Institute and a former Director of Environmental Policy at the Murray-Darling Basin Authority, was prepared to speak on camera.

Other well-placed sources who confirmed Ms Slattery’s account would only agree to provide information on background.

The Department of Agriculture and Water Resources (DAWR) declined an on-camera interview but agreed to two background briefings in order to ensure the program accurately reported the current situation. In the briefings, senior Department officials told Four Corners that government does not carry out auditing or hydrological modelling of each individual project’s estimated water savings, before or after the completion of the project.
While information published by DAWR refers to its reliance on independent irrigation experts in validating estimated water savings, farmers on the ground told the program that they provided a ‘guesstimate’ of water savings which was simply signed off by an irrigation consultant or irrigation corporation and that no one checked that water savings were accurate, either before or after projects were finalised.
Speaking at Murrumbidgee Irrigation’s 2018 annual general meeting, [Mr S] and CEO [Mr J] both acknowledged the lack of precision in estimated water savings. [Mr S] described the process as ‘guesstimating’ and [Mr J] said that estimated water savings are not measured for each infrastructure project and do not ‘have to be on the mark’. In his on-camera interview (in remarks not presented on the program), [Mr J] said that the process used to estimate potential water savings is ‘not exact science … It’s agreed at the start of the program and that’s how much water goes back’.
DAWR also provided a written response to some of Four Corners’ questions, including about whether steps are taken by government departments to verify that the projected water savings have been achieved.
The statement from DAWR pertained to two funding programs which were part of the water efficiency scheme, known as the Private Irrigation Infrastructure Operators Program (PIIOP) and the On-Farm Irrigation Efficiency Program (OFIEP). These programs had provided the funding for the irrigators who were interviewed by Four Corners and for the individual irrigation efficiency projects which Four Corners focused on.
Under PIIOP, the funding for on-farm projects is administered by irrigation corporations, such as Murrumbidgee Irrigation, which was profiled in the Four Corners program. DAWR’s statement to Four Corners relied on estimates from those corporations to demonstrate that there had been water savings: ‘The final project reports from the boards of irrigation networks estimate that sufficient water savings have been achieved.’
Speaking on background, the senior DAWR officials confirmed government departments did not verify those estimates.
Under the OFIEP program, the funding for infrastructure projects is distributed to farming businesses selected by private organisations or companies known as ’delivery partners’. In its statement, DAWR told Four Corners it relied on those delivery partners to verify the estimated water savings: ’Verification of on-ground works, including water savings, at the project level is undertaken by OFIEP delivery partners.’
Additionally, DAWR said that 10 per cent of those OFIEP projects are reviewed by an independent technical consultant who provides advice on, among other things, ’whether … the irrigation infrastructure upgrades funded by the Australian Government have delivered the expected water savings.’
This verification work is not carried out by government.

DAWR also noted anecdotal feedback from farmers who have participated in the OFIEP technical reviews, suggesting this independent verification of water savings was unreliable: ’The exact quantification of water savings varies from season-to-season, particularly in response to variable factors such as weather and, if cropping, the type of crop they are growing that year.’
In the background briefings with Four Corners, the senior DAWR officials confirmed it was difficult to verify the estimated water savings. The officials said it was too early to evaluate whether the water savings had been achieved in many cases, particularly in the case of permanent plantations such as nut orchards, which consistently require increasing volumes of water as they grow.
Further to Four Corners’ conversations with the DAWR officials and other senior and well-informed sources, the program spoke with irrigators who participated on camera in the program, as well as other farmers and members of the irrigation industry on background, in order to ensure accuracy. They confirmed that government was not involved in verifying water savings in the projects they were involved in.
The program certainly did consider the information available at the time on the Department of Agriculture’s website and was familiar with the 2012 Auditor General Report. Neither of these sources provide assurance that government conducts checks on the estimated and actual savings to be delivered by individual projects. We note, for example, that the Auditor General concluded that ‘shortcomings were evident in DSEWPaC’s design of the program, the assessment of applications and the development of measures to inform an assessment of whether the program is achieving its objectives’. The ANAO report observes that the merit assessment process was heavily weighted towards the value for money criteria but ‘information used in the assessment against other criteria was lacking and it remains to be established how the recommended projects will meet the wider economic/social and environmental/technical criteria’. These environmental/technical criteria include the requirement for projects to be based on ‘technically valid calculations of new water savings’.

3. Complaint that the program provided inadequate context about how water licencing worked and how an increase in water use in the basin cannot occur, even if an individual can increase their licenced capacity through the market.
As noted above, the regulation and licensing of water in the Murray-Darling Basin is an extraordinarily complex subject and, according to the Murray-Darling Basin Authority, there are more than 150 entitlement classes of water entitlement in the Basin. This program was examining a specific newsworthy matter of public interest; it was not an appropriate vehicle for a detailed examination of water licencing. It was important that the program explain that infrastructure efficiency grants are provided in exchange for part of a water entitlement with the aim of recovering water for the environment, and as set out above, the program was successful in achieving this.
The complaint asserts as fact that an increase in water use cannot occur in the Basin because an individual wishing to increase their licenced capacity can only do so by purchasing an existing entitlement. However, on the basis of its research the program concluded that this is a matter of contention: there are significant concerns that regulation is not effective to prevent additional water extraction, as was intended. After making reasonable efforts, the program concluded that it could not present this as a factual statement. Had authorities agreed to participate in an on-camera interview, the program could have explored this matter further.
Some of the issues considered by the program in coming to its view are set out below.

Supplementary water licences

As explained above, supplementary water is un-regulated. This water can often become available at times when it is not immediately needed for irrigation, creating challenges for full exploitation of supplementary water entitlements. Grants provided under the infrastructure irrigation efficiency scheme have permitted some irrigators to construct large water storages which allow them to capture supplementary water when it is available, and store it until it is needed for irrigation purposes. Previously, much of this supplementary water flowed past irrigators’ properties. As is made clear in the environmental impact statements for Kooba and Bringagee, the irrigator has given up part of an existing water entitlement in order to receive the subsidy, and intends to use the supplementary water it will now be able to capture to replace the surrendered entitlement. In this scenario, an increase in water extraction can occur with no need for additional licences to be purchased. The cap does not operate effectively to prevent an increase in water use in the Basin.  It is not the case that building a dam gives a farmer more entitlement; rather, building a dam enables greater exploitation of existing licences.

Sleeper water licences

Similarly, increased demand and competition for water in the Murray-Darling Basin has led to activation of so-called ‘sleeper licences’, which were previously unused or under-utilised. Again, the overall entitlement to water extraction remains unchanged, but greater use of the entitlement can lead to more water being extracted from the rivers.
Research conducted by Professor Sarah Wheeler demonstrates this impact. Her work indicates that irrigators sold entitlements to the Commonwealth that were not being used – that is, even though the irrigator had a right to extract the water, it was ‘surplus’ or ‘buffer’ water which was not being used on farm. Professor Wheeler argues that purchasing these entitlements provides no net benefit to the environment.

Floodplain harvesting

The extent of floodplain harvesting in NSW undermines claims that no increase in water use can occur in the Basin.
The NSW Department of Planning, Industry and Environment acknowledges that ‘[t]here has been growth in floodplain harvesting across many parts of the NSW northern basin that has caused an increase in water diversions above legal limits set under Water Sharing Plans and the Basin Plan’. Steps are being taken ‘to stop unconstrained floodplain harvesting by bringing it into a licensing framework … to restrict current floodplain diversions so that they return to statutory limits’.
Notwithstanding these commitments, there remains significant discontent about the practice and concerns about a lack of regulation. In its investigation of the causes of mass fish kills in the Menindee region in 2018-19, the Australian Academy of Science observed that data about water capture remains poor and ‘[d]evelopment of off-river storages has continued after the agreement of all governments and the Australian Government to a Murray-Darling Basin Cap in 1995’ (p 20 onwards). The report says that the NSW government’s floodplain harvesting policy ‘effectively “grandfathers” development after the Murray-Darling Basin Cap’ (page 23).
A 2018 independent audit of Queensland non-urban water measurement and compliance observed that the volumes of water involved in overland flow and water harvesting in that state can be significant. The report identified considerable uncertainty about the volume of overland flow and water harvesting taken in the Murray-Darling Basin, creating major uncertainty on the total water take against the Basin Plan sustainable diversion limits.

These are ongoing concerns, as reflected in recent media coverage. The Guardian has reported that the NSW government had announced that it would restrict the harvesting of overland flows throughout the Murray-Darling Basin for the first time. However, within days this ban on harvesting was overturned for two valleys and part of a third. Several huge cotton properties were allowed to take the first flows in year, the Guardian reported; no information was available about how much water was harvested.

Monitoring of water use

The Australian Academy of Science report referenced above noted that poor metering and monitoring, theft and fraud have been features of the river system (p 23). These issues had also been examined by Four Corners in its 2017 program, ‘Pumped’, resulting in prosecutions.

Again, these are ongoing concerns, as reflected in recent media coverage. The SMH has reported that audits delivered to the NSW government covering 25 river management plans associated with Murray-Darling Basin commitments ‘show serious mismanagement characterised by a lack of resources, blame-shifting between agencies, and a lack of monitoring on how much water remained in the rivers and what was being used’.

Water use figures

Agricultural water use statistics in the Murray-Darling Basin published by the Australian Bureau of Statistics show that while the volume of water applied to agricultural use declined after the signing of the Murray-Darling Basin Plan, water use is now increasing and the total volume of water applied in 2017-18 (6.8 million ML of water) is greater than the amount applied in 2011-12 (6.17 million ML of water), the year the Murray-Darling Basin Plan came into effect. It is only marginally less than the amount applied during drought conditions in 2013-14. This trend of increased water use has come at a time when it has been reported that the region is experiencing its second-driest period since 1943. If a cap on extraction, water buybacks and irrigation efficiency schemes were operating to decrease take from the river, we could expect to see lower volumes of water used in agriculture in the Murray-Darling Basin.

Impartiality

The ACMA has asked the ABC to address three issues in its submissions:
· transfer of existing water licences;
· viewpoints about return flows; and
· balance in the overall viewpoints presented

1. Transfer of existing water licences
The mechanism that underpins the scheme is a fact, not a matter of contention: in order to receive a subsidy for works to improve irrigation efficiency, applicants must surrender part of an existing water entitlement.  As set out in section 2.1 above, the program repeatedly stated that water licences were bought back from irrigators under the scheme. 
The program presented concerns from former government insiders as well as leading scientists and economists about the true volume of water recovered for the river system.  The program showed that – whatever the amount claimed to be returned to the environment – there are serious concerns that the water is not being appropriately measured. The program highlighted important (and complex) issues such as return flow and capture of supplementary water – both of which can undermine the intent of the efficiency scheme.
The range of viewpoints sought and presented on these issues is discussed in detail below in the
section ‘Overall viewpoints presented’.


2. Viewpoints about return flows
As noted in 2.2 above, return flows and the paradox of irrigation efficiency are well-established in the expert literature. The issue of contention is the degree to which return flows impact on water recovery in the Murray-Darling Basin.
Professor Quentin Grafton was the only interviewee who referred directly to return flows. He said that the actual amount of water recovered by the scheme was less than the government claimed and that ‘in the worst case scenarios … in fact the amount of water in the environment has actually in fact declined as a result of these efficiency subsidies’.  His key point was that there is minimal accurate data on how much water is in the river system as a result of the irrigation efficiency infrastructure scheme. Professor Grafton said: ‘We don’t know, and we don’t know because we need a water audit, a hydrological audit of what’s going on in the basin … We haven’t done those measurements, those basic measurements to allow us to know what in fact we’ve got, net, in terms of the impact for the environment’.
In considering compliance with the ABC’s impartiality standards, it is important to note that the standards do not demand balance as an end in itself. Rather, program makers are to be guided by a balance that follows the weight of evidence.  We note the following:
· Professor Grafton has published extensively on return flows and the irrigation efficiency infrastructure scheme, including the peer-reviewed paper, ‘Missing in action: effects of water recovery on net environmental flows in the Murray-Darling Basin, Australia’, which he co-authored.

· The Melbourne University study to which the complaint specifically refers did not find the impact of reduced return flows to be inconsequential. It estimated that 15% of the annual water recovery target ‘may be affected by unintended side effects’ and concluded the most likely scenario was a 170 GL reduction in river flow per year. In coming to this estimate, the authors did not measure return flows or rely on any new measurements of return flows and indeed the authors specifically called for ‘more intensive and on-going data collection’. (See also p 6-7 of Audience and Consumer Affairs’ response to the initial complaint, which details the program’s consideration of the study.)

· The open letter signed by a number of scientists and published after the program was broadcast acknowledges that ‘there should be more comprehensive and rigorous analysis of the hydrologic, ecologic, economic and social impacts of the Basin Plan’ and that ‘calls for more detailed hydrologic audits have merit’. The Productivity Commission’s Inquiry Report, ‘Murray-Darling Basin Plan: Five-year assessment’, observes that the impacts of improved irrigation efficiency have not been systematically assessed. It noted that the Murray-Darling Basin Authority, in response to the Melbourne University study, had declined to act immediately to undertake additional investigation of return flows. The Productivity Commission said that DAWR should take action to address identified shortcomings from previous water recovery programs, including monitoring the potential impacts on return flows from infrastructure modernisation. This built on the Productivity Commission’s 2006 observation that on-farm incentives can have unintended consequences, such as reducing return flows that currently contribute to environmental flows. The 2006 report said that further advances in knowledge about return flows were necessary to gauge the extent to which reduced return flows are likely to substantially reduce water available for environmental purposes or other entitlement holders.
The weight of evidence supports Professor Grafton’s perspective that a failure to systematically account for return flows means that the amount of water recovered by the scheme is less than the government claims, and that the specific measurements that would allow the volume of return flows to be accurately calculated have not been collected.

3. Overall viewpoints presented
A hallmark of impartiality is the provision of opportunities, over time, for principal relevant perspectives to be expressed on matters of contention. The impartiality guidance note identifies four categories of principal relevant viewpoints: authority, experts, influencers and affected parties. The note emphasises that the ABC should be particularly careful to include the perspectives of affected parties, as these voices may lack power or media experience and are at risk of being drowned out by others.
This episode of Four Corners included interviews with a range of affected parties – farmers, irrigators and local business interests. Several of these interviewees reported that the irrigation infrastructure efficiency schemes had helped their businesses become more productive and allowed them to expand; one farmer felt that changes brought about by the scheme had negatively affected his business. Some of the farmers said they would have funded irrigation improvements themselves if the subsidy scheme had not been available, and one family felt the government had paid too much for the water entitlements it acquired. An irrigation specialist applauded the scheme for the transformative opportunities it offered while a local business specialist was highly critical of the scheme. Interviewees with long experience of farming in the Griffith area spoke of how the region was being transformed, with consolidation of farming businesses and expansion of higher value but thirstier crops fuelling competition in the water market.
In the limited time available, the program prioritised these voices over those of influencers – like the NFF – which lobbies for the irrigation infrastructure efficiency scheme. The program wanted to go beyond the familiar voices of peak bodies and speak directly to regional Australians who were experiencing the scheme as it played out in their communities. This yielded a diversity of first-hand perspectives, informed by lived experience, which were highly newsworthy and which had received relatively little attention in national coverage of the Murray-Darling Basin Plan.
The program also sought and presented expert voices across a range of relevant disciplines. The interviewees in this category were all eminent in their respective fields. All had in-depth knowledge of the Murray-Darling Basin and the irrigation infrastructure efficiency schemes. In selecting experts to be interviewed, Four Corners prioritised those with independence from the Murray-Darling Basin scheme.
The complaint refers to these as ‘anti-Plan voices’ and asserts that there was a lack of diversity in the views presented. Two preliminary points should be made in response to this criticism. Firstly, there are a range of views amongst these experts about whether the Murray-Darling Basin Plan, properly implemented, can work. It is wrong to refer to them collectively as ‘anti-Plan’. Secondly, the issue explored in the program was not the Murray-Darling Basin Plan in its entirety: the program focused in particular on the irrigation infrastructure efficiency schemes.
Each of these experts highlighted concerns about the scheme that were relevant to their field:
· The former Commonwealth Environmental Water Holder drew on his observations and experience as an insider at the highest level. He said he had concerns about the accuracy of the water accounting scheme, the expansion of permanent plantations in the Basin, and a ‘wilful lack of determination’ on the part of governments.

· Richard Beasley SC was concerned that a rigorous scientific basis for the scheme had not been made available for public scrutiny and, absent this information, the scheme could not be considered to offer value for money.

· Professor Sarah Wheeler was concerned about the unintended consequences of incentivising Australian farmers, who she regarded as ‘some of the smartest, most productive, most efficient farmers in the whole world’. She was concerned that changed behaviour could see more water used, leading to money invested in the scheme being wasted.

· Maryanne Slattery was concerned about what she regarded as deficiencies in administration of the scheme.  She felt Australians would not welcome the use of taxpayer funds to subsidise foreign investors and large agribusinesses.

· Professor Richard Kingsford was specifically concerned about the construction of large dams at public cost which ‘ultimately decreases the amount of water in the river’.

· Dr Emma Carmody was concerned that, contrary to the aims of the scheme, the government was sanctioning increased water extraction.
The program did not drill down into each concern expressed on the program, seeking to provide a range of perspectives on each specific issue. As the ABC’s guidance note states, impartial treatment of an issue or topic does not mean always opposing one view with another. As an example of robust investigative journalism examining a significant taxpayer-funded program, Four Corners drew attention to the range and gravity of concerns held by these experts which called into question the overall integrity of the scheme. These were matters that required response from the authorities accountable for the performance of the scheme. It is these authorities who are responsible for satisfying taxpayers that the scheme represents value for money.

The program sought interviews with authorities accountable for the scheme. The program was anxious to put the concerns and criticisms directly to these parties so that viewers could see and hear their responses first-hand. All such parties approached by the program declined to speak on the record or declined to participate in an on-camera interview. Specifically:
· Aware that the Murray-Darling Basin Authority had contributed work on relevant issues (such as by commissioning the Melbourne University study), the program requested an interview. It was advised by the Authority that the infrastructure efficiency scheme was the remit of the Department of Agriculture and Water Resources (DAWR), to which all questions should be directed. The program nonetheless conducted two background briefings with the Authority to seek information and viewpoints about issues relevant to the program. The stipulation that these briefings were on background meant that the program could not present the Authority’s perspective.

· The program approached the Department of Agriculture and Water Resources. No departmental representative would agree to an on-camera interview with the program and, accordingly, its perspective could not be properly presented. In efforts to ensure accuracy and seek viewpoints, the program held two detailed background briefings with the Department and also received some information in email correspondence. The information gleaned through these exchanges heavily informed the content of the program. However, the stipulation that the more significant briefings were on background meant that the program could not attribute information and views expressed in these meetings to the Department.

· The program approached the then Environment Minister, Sussan Ley, for interview, clearly signalling the subjects the program wished to discuss. It directed its request to the Environment Minister primarily because water recovery is an environmental program, but also because Ms Ley had been outspoken about how water licences should be handled by the government and had recently publicly said the Commonwealth Environmental Water Holder should loan licences back to irrigators – the only change to the Murray-Darling Basin Plan proposed by the federal government since before the federal election. Ms Ley was also the Member for Farrer (which covers the Murrumbidgee Valley) and Four Corners had specific allegations to put to her in person about her knowledge of and connection to individual government-funded projects. Six days later the Minister’s office advised the program that not only would she not participate in an interview, but nobody from the government would be providing an interview for the program. This advice came late in the production process for a program of this nature.
The program did not approach the current Commonwealth Environmental Water Holder for interview. This is because it had already secured an on the record interview with Mr David Papps, the immediately previous Commonwealth Environmental Water Holder who had held the role from 2012 to 2018. Mr Papps is not an ‘anti-Plan voice’. His views on implementation of the Plan were highly newsworthy, informed by his long experience working at the highest levels to deliver environmental water.  Importantly, he was prepared to speak candidly and on the record.
The program did not approach the then Water Minister, David Littleproud, for interview. Based on its long experience in investigative journalism, it considered that an explicit statement from a senior Minister’s media representative that nobody from government would speak to the program clearly telegraphed what the outcome of a request to Mr Littleproud’s office would be.  It is important to bear in mind the broader circumstances in which this message was delivered. Four Corners had clearly communicated the focus of its program to the Environment Minister’s office. Whether the scheme is operating as intended and delivering value for money are highly contentious matters. This is well known to government. Concerns and criticisms have been ventilated in a range of fora over many years, including inquiries initiated by federal and state governments. This included a Royal Commission in South Australia which the federal government blocked Commonwealth public servants from giving evidence to. It would have been clear to government that the program intended to ask challenging questions, and hold it to account for the performance of the scheme.

The government had shown little appetite for responding to difficult questions about the scheme and with the decision on government participation relayed to Four Corners by the Environment Minister’s media representative late in its production cycle, the program was mindful of the need to meet its production deadlines.
The newsworthy focus of this program was two-fold.  It explored the experiences of affected parties – people from local communities who had participated in or observed the scheme, and whose voices rarely feature in national media coverage. It canvassed concerns from a range of independent and eminently qualified experts with deep familiarity with the scheme. It did not unduly favour any of these perspectives; rather, it persistently sought the views of authorities on the operation of the scheme and their responses to the specific criticisms canvassed.
It is sometimes the case that parties who refuse to go on the record or be interviewed later complain that their perspective was not presented. The fact that the authorities in this case refused to go on the record or refused to provide an on-camera interview does not preclude the program from covering this important matter of public interest. The program’s approach demonstrated due impartiality, in keeping with the Code requirements.


Extracts from the ABC’s submissions to the ACMA received 28 August 2020
ACCURACYStandard 2.1: Make reasonable efforts to ensure that material facts are accurate and presented in context




[…]
Government does not do any checking of, either at the first point, the estimated savings or at the last point, the actual saving.  So there’s no government checking in that process at all.
Efforts made by the program to ensure accuracy of the statement
The preliminary report notes that Ms Slattery ‘was introduced as a Senior Water Researcher at the Australia Institute. Her comments on the monitoring of water savings were presented as the expert commentary of a former government official with first-hand knowledge of government practices and procedures’.  This description accurately represents Ms Slattery’s expertise in this matter.
Ms Slattery advised Four Corners that her comments about the lack of checking of water savings were informed by two conversations with DAWR’s successive directors in charge of the irrigation infrastructure program in 2016, while Ms Slattery was employed by the MDBA. She said both told her the department did not check water savings.
In correspondence, Ms Slattery told Four Corners the first conversation came about in early 2016 when she was seeking information on water storages (dams) which were funded through the infrastructure program:
I was told that was technical information and not held by the Commonwealth. I pushed the point because I couldn’t believe that could be the case. I offered to send a staff member over to go through the documents, but the director was very clear that the Commonwealth doesn’t have that information. I remember saying something like ‘so, the Commonwealth hands over a heap of money to make dams bigger, but we don’t know how big the dam was beforehand, and we don’t know how big it was afterwards’, which was confirmed by the director.
I became aware that the director of that program changed at some time in 2016, so I contacted the new director, after she was in the job for several months (late 2016) and asked her the same question. She said something like, ‘the Commonwealth didn’t need to check the savings, because all of the risk was borne by the irrigator’.
We note that this is the context in which Ms Slattery’s remarks are presented in the program – as part of her concluding statement on observations she made while looking into funding for the expansion of dams prior to her departure from the MDBA in 2017.
As detailed in the ABC’s previous submission to the ACMA, Four Corners spoke with a large range of farmers on the ground who told the program that they provided a ‘guesstimate’ of water savings which was simply signed off by an irrigation consultant or irrigation corporation, without any government verification, either before or after projects were finalised.
Furthermore, and as acknowledged in the preliminary report, senior officials from DAWR told the program in background briefings ‘that government does not carry out auditing or hydrological modelling of each individual project’s estimated water savings, before or after the completion of the program’. These background briefings specifically went to these issues of the government’s involvement in checking estimated and actual water savings. Restrictions placed on the program’s use of information provided by government mean the ABC is unable to provide more specific details of the information conveyed to the program team.
DAWR provided some attributable information to the program in a 17 June 2019 email. In relation to the scheme referred to by Ms Slattery, Four Corners confirmed with DAWR that independent irrigation experts were contracted by farmers to certify estimated water savings, among other things, as a condition of receiving the subsidy only under tightened restrictions in the fifth and final round of the OFIEP program. As noted above, grant recipients told the program that their own ‘guesstimate’ of water savings was simply signed off by an irrigation consultant or irrigation corporation without verification.
In public comments in 2018, the Chairman of Murrumbidgee Irrigation described the process of estimating water savings as ‘guesstimating’. The CEO of Murrumbidgee Irrigation said that estimated water savings do not have to be ‘on the mark’ and are not measured for each infrastructure project.
The ABC submits that this reliance on current and former officials, as well as farmers and irrigation corporations who had participated in the scheme, demonstrably constitutes reasonable efforts to ensure that material facts are accurate and presented in context. We note that the Principles which accompany the ABC’s accuracy standards state that ‘[s]ources with relevant expertise may be relied on more heavily than those without’. In its extensive research prior to broadcast, none of the expert sources consulted by the program contradicted Ms Slattery’s statement.
It is of concern that, notwithstanding the methodology set out on page 3 of the preliminary finding, the ACMA does not in its assessment consider the final listed question: ‘If a material fact was not accurate (or its accuracy cannot be determined), did the ABC make reasonable efforts to ensure that the material fact was accurate and presented in context?’ Rather than consider this question, the ACMA’s preliminary finding is based on a conclusion that the statement complained of was inaccurate.  That approach does not reflect the test set out in the Code.

The ACMA’s preliminary determination that the statement was inaccurate
[…]
While the ABC reiterates that – prior to broadcast – the program made the reasonable efforts necessary to comply with the Code, Four Corners has nonetheless made further enquiries to test the accuracy of Ms Slattery’s statement. 
[…]
Government officials rely on information from organisations or individuals who either are grant recipients or who act on behalf of them, not on behalf of government.
The ACMA described these ‘agents’ as either (a) independent irrigation experts or (b) on-farm delivery partners.
The ACMA also highlighted (c) a technical review of a fraction of OFIEP projects as an example of ‘government checking’.
We will deal with each individually below.

Independent irrigation experts

The program is not aware of any additional information which would indicate that Ms Slattery’s statement was inaccurate.
It is not reasonable to conclude that an ordinary reasonable viewer would understand the process in place to be ‘government checking’.

On-farm delivery partners

The ACMA also noted that DAWR says water savings are ‘verified at project level by on-farm delivery partners’.
These delivery partners are private organisations or companies who apply for and receive the grants under the OFIEP program on behalf of farming businesses.
The delivery partners keep a portion of the grant money that they distribute and therefore profit from the scheme. These are not independent agents working on behalf of the government: they are commercially incentivised to participate in the scheme. Waterfind is one example of a delivery partner. It markets its services directly to farmers and irrigators, urging potential customers to ‘choose Waterfind as your delivery partner’.
Delivery partners do not operate as agents of government and there is no independent verification of the estimates they provide to government.

Technical review of a portion of OFIEP projects

The ACMA also noted that DAWR relies on an independent technical consultant to review around 10 per cent of OFIEP projects. According to DAWR, the consultant provides advice on ‘whether … the irrigation infrastructure upgrades funded by the Australian Government have delivered the expected water savings’ (emphasis added).
[…]
Other matter
The preliminary report states: ‘The ABC submitted that DAWR advised that government projects funded under the OFIEP are administered by irrigation corporations who later provide DAWR with an estimate of water savings from those projects.’
In fact, we submitted that irrigation corporations are only involved in the PIIOP program, not OFIEP.
IMPARTIALITY
Preliminary remarks
The relevant standards are set out on page 15 of the preliminary investigation report:

4.1 Gather and present news and information with due impartiality.
4.5 Do not unduly favour one perspective over another.

This is the only specific reference to the requirements of standards 4.1 and 4.5 in the preliminary report’s assessment of compliance with impartiality standards. The discussion that follows touches on ‘contextual factors’ and ‘the ABC’s hallmarks of impartiality’, drawing to some degree from the Principles which accompany the ABC’s impartiality standards. These Principles are intended to assist in the interpretation and application of the standards. Like the non-binding guidance notes that are occasionally published by the ABC, the Principles are not enforceable: only the standards are enforceable. This is made clear in the Code of Practice’s Note of Interpretation, which also explicitly states that the standards are to be applied ‘in ways that maintain independence and integrity, preserve trust and do not unduly constrain journalistic enquiry’.
There is no substantive discussion of what ‘due impartiality’ requires for a program of this nature, and no discussion of how the program ‘unduly favour[ed]’ one perspective over another.
Judgements must be based on the standards set out in the ABC’s Code, informed by proper consideration of all of the relevant considerations set out in the Principles. The ABC remains confident that, for the reasons set out below, Four Corners demonstrated due impartiality in gathering and presenting the information and perspectives featured in ‘Cash Splash’ and did not unduly favour one perspective over another.
Assessing the impartiality due in given circumstances

The Principles which accompany the impartiality standards list a number of matters to be considered when assessing the impartiality due in given circumstances, including ‘the type, subject and nature of the content’ and ‘the circumstances in which the content is made and presented’.
This was an example of investigative, or ‘accountability’, journalism, which serves as a watchdog on power. It’s clear and highly newsworthy focus was to present evidence-based concerns about the operation of the infrastructure scheme, so as to hold government to account for the use of significant taxpayer funding to support the scheme. Investigative journalism plays a crucial role in informing the community and supporting democracy. It would be a grave error for a regulator to chill or suppress the practice of investigative journalism through a distorted application of impartiality standards.

The circumstances in which this content was made and presented are all too familiar in the practice of investigative journalism. Those who are the subject of investigative reporting rarely enjoy the experience. They may actively seek to undermine or discredit reporting; they may refuse to participate in the hope of suppressing critical coverage. In a program such as this where the clear focus is government accountability for expenditure of taxpayer funds, the government’s view on the effectiveness of the scheme is undoubtedly a principal relevant viewpoint. The program demonstrably sought to gather and present this perspective. In view of the government’s decision not to participate, the presentation of other critical perspectives did not unduly favour those views.

Hallmarks of impartiality:  balance and diversity of perspectives

The Code does not insist that a balance of perspectives on matters of contention be presented within a single program, nor does it oblige accountability journalism of this nature to take steps to moderate the impact of wilful decisions not to participate.

In its 2018 paper, ‘Investigation concepts: Fairness, impartiality and viewpoints’, the ACMA observed:

‘Balance and impartiality are different concepts. The requirement for balance essentially concerns what is presented (for example, a range of viewpoints), whereas impartiality essentially concerns how it is presented (for example, without prejudgement or in a way that follows the weight of evidence).’

In this paper, the ACMA recognised that ‘[t]he ABC code has shifted over time, decreasing its emphasis on balance while maintaining its emphasis on impartiality’. The ABC agrees with this observation, noting that it reflects a considered decision on the part of the ABC. The ABC’s shift recognised that there can be any number of circumstances where a balance of perspectives cannot (or need not) be presented in a single program, but which do not signal a failure of impartiality.  Importantly, considerations of ‘balance’ must not be permitted to undermine due impartiality, ‘independence and integrity’ or ‘constrain journalistic enquiry’.
The Code does not oblige the ABC to present ‘the principal relevant perspectives on the matter of contention’ within a specific program: rather, it requires the ABC to give consideration to the range of views and look for ‘opportunities over time for principal relevant perspectives on matters of contention to be expressed’ (emphasis added). Standard 4.2 – which the ACMA has not considered in this investigation – is the relevant standard for assessing whether the ABC has successfully presented a diversity of perspectives.
Furthermore, the idea of a ‘balance’ of perspectives does not feature at all in the Code. Rather, ‘balance’ is discussed in an importantly qualified way: one of the hallmarks of impartiality is ‘a balance that follows the weight of evidence’ (emphasis added). Evidence, in this context, refers to grounds for belief; that which tends to prove or disprove something. This idea of balance is consistent with a style of public interest reporting that seeks not simply to present contending perspectives, but rather to examine the substantive facts and analysis that underpin various perspectives – that is, the grounds for a particular belief – and to be guided by this in determining the material to be presented.

In this case and as noted below, the program had undertaken significant research into the operation of the infrastructure efficiency scheme. This included interviews and background briefings with funding recipients, relevant experts, government agencies and a wide range of other stakeholders. This research highlighted that serious questions were being raised about the efficacy of the scheme and whether it provided value for money. The weight of evidence – as set out in the program – was that the government had a serious case to answer. The fact that government declined to provide on-camera responses setting out its grounds for believing that these concerns were either invalid, or had been adequately addressed in the operation of the scheme, resulted in these criticisms going unanswered in the program. This was entirely foreseeable and government would have been fully aware that this was a likely consequence of their decision not to participate.  The ordinary reasonable viewer would have implicitly understood from the program that government supported the scheme and believed it was operating as intended and represented value for taxpayers’ money. Were that not the case, the government would surely have taken action to correct acknowledged shortcomings.

It is demonstrably the case that a diversity of perspectives, representing the views of the key stakeholders, was presented by the ABC in close proximity to the 8 July 2019 broadcast. Some of these stakeholders had declined Four Corners’ requests for interview. Indeed, it was the broadcast of the Four Corners program which prompted these stakeholders to respond, eventually permitting the ABC to present the diversity of perspectives that it wanted to bring to audiences. See, for example:

· RN Breakfast, 9 July, ‘”The bucket overall is smaller”: NIC CEO defends water infrastructure program’: featuring Steve Whan, CEO, National Irrigators’ Council.
· RN Drive, 9 July, ‘Calls mount for a Royal Commission into the Murray-Darling Basin Plan’: featuring lawyer Richard Beasley and Fiona Simson, President, National Farmers’ Federation.
· RN Drive, 9 July, ‘Terri Butler on the Murray-Darling Basin Plan’: featuring Shadow Minister for the Environment and Water Terri Butler.
· The Drum, 9 July: featuring perspectives including Paul Pierotti, Griffith Business Chamber; Steve Whan, CEO, National Irrigators’ Council; David Littleproud, Federal Water Minister; and Greens Senator Sarah Hanson Young; and a panel featuring Macquarie University’s Amy Thunig; author and journalist Ben Law; Managing Director of Yat-sen Associates and former Labor Senate candidate Jason Yat-sen Li; Director at Barton Deakin Government Relations and member of the National Party Katrina Hodgkinson; and national affairs columnist at the Australian Financial Review Jennifer Hewett.
· ABC Online, 9 July, ‘Murray-Darling water plan walks a fine line between efficiency and the environment’: written by Q J Wang and Avril Horn, two of the authors of the Melbourne University study commissioned by the MDBA.
· RN Breakfast, 10 July, ‘Murray-Darling water plan a “fraud on taxpayers”, says senior water researcher’: featuring Michael Murray, general manager, Cotton Australia, and Maryanne Slattery, senior water researcher, Australia Institute.
· RN Breakfast, 10 July, ‘Four Corners shows “fundamental misunderstanding” of water plan, says Webster chairman’: featuring Chris Corrigan, Chairman of Webster Ltd.
· NSW Country Hour, 10 July, ‘Murray plan and water savings scheme designed to save water for environment: Corrigan’: featuring Greens Senator Sarah Hanson Young; former Liberal Senator Bill Heffernan; and Chris Corrigan, Chairman of Webster Ltd.
· RN Breakfast, 11 July, ‘”Big business is gaming the system” in Murray-Darling Basin, Hanson- Young says’: featuring Greens Senator Sarah Hanson Young.
· ABC News Online, 12 July, ‘Irrigators reject claims that taxpayer-funded water-saving scheme is inadequately audited’: featuring Maryanne Slattery, senior water researcher, Australia Institute; Brett Jones, CEO of Murrumbidgee Irrigation; Chris Corrigan, Chairman of Webster Ltd; Federal Minister for Water Resources, David Littleproud; National Farmers' Federation Water Taskforce chairman Les Gordon; and Bev Smiles, President of the Inland Rivers Network.

The ACMA’s approach to assessment

The ACMA’s assessment of compliance with standards 4.1 and 4.5 is set out under three subheadings:
a) Open-mindedness and the approach of the reporter
b) Omission of contextualising information
c) Balance of perspectives and views sought

This approach appears to have been adopted to respond to the three issues nominated by the complainant as allegedly demonstrating a lack of impartiality.

As the preliminary report rejects the complaint that the reporter demonstrated a lack of open- mindedness, we do not address this section of the report in our submissions.

Omission of contextualising information

Operation of the infrastructure scheme

Standard 4.1: Gather and present news and information with due impartiality.
The preliminary finding states:

‘[t]he ACMA accepts that the amount of water returned to the environment is, as the ABC submitted, a matter of contention … The ABC also submitted that the efficacy of the transfer of water entitlements and the effectiveness of the cap as a mechanism to save water for the environment were both matters of contention. Given the contentious nature of these matters, the program should have acknowledged that a principal relevant perspective was that the Infrastructure Scheme had resulted in a decrease in irrigation water through the handing back of entitlements under a cap on extractions.  The program did not do this’.

The ACMA’s subsequent correspondence states that the omission of contextualising information about the operation of the scheme ‘included the omission of “matters of contention”’ and this contributed to the preliminary view that the program did not gather and present news and information with due impartiality.
Not all details of the scheme could be presented in this 45-minute program. However, we note that the preliminary report observes that ‘it would have been clear to the ordinary reasonable viewer that the water efficiency infrastructure schemes involved recipients surrendering water entitlements to the government … to be used to improve environmental flows in the river system’. This is the fundamental purpose of the irrigation efficiency scheme.
It is certainly the case that, in its operation, the scheme incorporates a cap on extractions. The preliminary finding acknowledges that – notwithstanding the existence of this cap – the program accurately reported that a scheme which ‘was supposed to reduce the amount of water that was going to irrigation’ had ‘actually increased the opportunities for irrigation’. In light of these facts in the program, audiences would not expect the program to simply ‘acknowledge’ that ‘a principal relevant perspective’ was that the scheme operated as intended. Rather, audiences would expect that perspective to be closely scrutinised so that they could make up their own minds about these contentious matters.
In view of these considerations and as detailed in our previous submissions, the fact that a cap on extractions exists is beside the point. The matter of contention is the effectiveness of the scheme as a whole. Making reference to the cap within the limited time available would not have added anything to the program’s interrogation of the key questions at hand, or to viewers’ understanding. We note, nonetheless, that the diversity of views presented by the ABC over time included relevant perspectives on this issue.
The program made clear that ‘Australian economists, scientists and former officials [have] warned successive governments about the water infrastructure scheme’. It featured a number of those relevant voices. In these circumstances, the ordinary reasonable viewer would have implicitly understood that government supported the scheme and believed it was operating as intended and represented value for taxpayers’ money. Were that not the case, the government would surely have already acted to address any significant shortcomings.
In summary, in gathering and presenting information about whether the infrastructure efficiency scheme was ‘providing value for taxpayer money and resulting in the return of water to the environment’, due impartiality required the program to approach its task with open-mindedness, to consider the weight of evidence underpinning various perspectives, and to seek to present the principal relevant perspectives. The program did all of this. The preliminary report acknowledges, ‘the decisions by government officials and ministers to decline interviews, and the restrictions placed on the ABC’s use of information provided in background briefings, constrained its ability to represent these perspectives on the program, both in a general sense about the Infrastructure Scheme, and in responding to particular points of criticism’ (emphasis added). It is a mistake to conclude that – in circumstances where the government was properly informed of the nature of the program and declined to make itself available to answer specific criticisms of the scheme – the program was nonetheless positively obliged to construct and present its perspective on matters of contention related to the operation of the infrastructure scheme.
Standard 4.5: Do not unduly favour one perspective over another.
The preliminary report does not set out any separate reasoning as to how the program did or did not comply with standard 4.5.  Subsequent correspondence from the ACMA states that the omission of ‘a principal relevant perspective … that the Infrastructure Scheme had resulted in a decrease in irrigation water through the handing back of entitlements under a cap on extractions … contributed to the ACMA’s preliminary view that the ABC did not comply with Standard 4.5’. The correspondence states that ‘the relevant factor of “the range of relevant perspectives on the matter of contention” … can indicate an undue favouring of one perspective over another’ (emphasis added).
In the ABC’s view this is an inadequate basis for a preliminary finding that standard 4.5 has separately been breached. The preliminary report discusses presentation of perspectives and acknowledges that ‘it was entirely appropriate for the program to present the views of critics in the way it did’. The report does not define the perspective said to have been favoured by the program, explain how that is said to have occurred, or discuss how any such favouring was undue in the circumstances. As the ACMA routinely states in its general comments about impartiality, ‘a program that presents a perspective that is opposed by a particular person or group is not inherently partial’.

In circumstances where the ACMA is satisfied that:
· the reporter demonstrated open-mindedness and adopted a legitimate approach in questioning interviewees;
· the program accurately reported that – notwithstanding the practice of transferring water entitlements and the existence of a cap on extraction – the infrastructure scheme ‘actually increased the opportunities for irrigation’;
· ‘it was entirely appropriate for the program to present the views of critics in the way it did’;
and
· ‘the decisions by government officials and ministers to decline interviews, and the restrictions placed on the ABC’s use of information provided in background briefings, constrained its ability to represent these perspectives on the program, both in a general sense about the Infrastructure Scheme, and in responding to particular points of criticism’

it is not clear to the ABC how the program can be held to have unduly favoured a view about the scheme. As discussed further below, the program demonstrated a balance that follows the weight of evidence, as would be expected of a program of this nature.

The Melbourne University Study
Standard 4.1: Gather and present news and information with due impartiality.
The ACMA considered that ‘the program sufficiently signalled to the viewer that there was uncertainty about the amount of water flowing back into the river’, citing Professor Quentin Grafton’s assessment that ‘… we don’t know because we need a water audit, a hydrological audit of what’s going on in the basin’. The preliminary report highlights the reporter’s statement that ‘Quentin Grafton has called for accurate data on water use since the scheme was designed’ and Professor Grafton’s account of his dealings when calling for accurate data on water use:

‘… and the pushback is no you’re wrong.  And we say fine tell us where we’re wrong. Blank. There’s no response where we’re wrong.  It’s been incredible to say this, that we can spend $4,000-million to-date and billions more to spend, yet we haven’t done those measurements, those basic measurements to allow us to know what in fact we’ve got, net, in terms of the impact for the environment … The continuous response has been, “Well, just go away.  Go away and just don’t even talk about it”’.
The ACMA considered that Professor Grafton’s ‘categorical assertions’ that ‘there’s no response’ and ‘just go away’ ‘implied that the government had not responded in any way to the criticisms’ he had raised. The preliminary report concludes that ‘it was important to contextualise these claims with information that the government had responded, as evidenced by the MDBA’s commissioning of the Melbourne University study’. The ACMA’s subsequent correspondence clarified that ‘[t]his omission contributed to the ACMA’s preliminary view’ that the program did not gather and present news and information with due impartiality.
[…]
The excerpts included in the preliminary report properly reflect that Professor Grafton was appealing to the government ‘for accurate data on water use’ through the undertaking of ‘a hydrological audit of what’s going on in the basin’, in order to collect ‘those basic measurements to allow us to know what in fact we’ve got, net, in terms of the impact for the environment’.
It is demonstrably the case that the Melbourne University study did not respond to that appeal. No water measurements were undertaken for the study. In fact, the study’s authors echo Professor Grafton’s calls for more measurements to be taken. The Four Corners team notes that, ultimately, neither the MDBA nor the government have adjusted their official figure of the volume of water saved through the scheme (700 gigalitres) in response to the Melbourne University study’s finding that the infrastructure scheme was ’most likely’ to lead to a reduction in return flows (by a median estimate of 121 gigalitres, or as high as 360 gigalitres per year).

In circumstances where the Melbourne University study:

· had not been peer-reviewed;
· did not undertake any measurements of flows in the Basin;
· did not in any material way respond to Professor Grafton’s appeal for accurate water measurement; and
· echoed Professor Grafton’s call for more measurements to be taken;

the requirement for due impartiality did not require the program to acknowledge that a government agency had commissioned this study. Such an acknowledgement would make no material contribution towards equipping viewers to make up their own minds.

[bookmark: _Hlk20138822]Furthermore, the preliminary finding presents Professor Grafton’s remarks as if they formed one continuous statement. In fact, the final quoted comments – ‘The continuous response has been, “Well just go away.  Go away and just don’t even talk about it”’ – are presented after the program has set out a series of additional serious concerns from Maryanne Slattery, Professor Sarah Wheeler, Richard Beasley SC, Professor Richard Kingsford, and David Papps, about the efficacy of the scheme and its value for money. The reporter had explained that ‘[t]he Australian Government blocked the [South Australian] Royal Commission from questioning Commonwealth employees and then ignored its findings. It was no surprise to the Australian economists, scientists and former officials who’ve warned successive governments about the water infrastructure scheme’. In the context in which it was presented, viewers would have understood Professor Grafton’s characterisation of the government’s response as being illustrative of a broader failure to engage with concerns raised about the scheme and to accept scrutiny of the way it operated. That failure was repeated in the government’s refusal to participate in this program.
Balance of perspectives and views sought
Decisions by the Environment Minister and government officials not to participate in the program
Standard 4.1: Gather and present news and information with due impartiality.
The ACMA’s subsequent correspondence states that it considered that ‘the ABC failed to fairly present key relevant perspectives on matters of contention’ and that ‘the relevant factor of “the range of principal relevant perspectives on the matter of contention” affected “due impartiality”’. The ACMA was ‘not persuaded’ that the Environment Minister, the Department of Agriculture and Water Resources and the Murray Darling Basin Authority’s refusals to participate ‘prevented the program from including the perspectives in any attributable form at all, noting the ABC’s reference in its submissions to public statements, extant at the time of the broadcast, by the then Environment Minister, who “had been outspoken” on matters relating to water licences’. The ACMA also considered that the inclusion of an interview with the former Commonwealth Environmental Water Holder ‘should not have prevented the ABC from including the relevant perspective of the current officeholder’. The preliminary report also states that ‘due to the contentious subject matter, the audience should have been told about the decisions by the Environment Minister and government officials not to participate in the program’.
The ABC agrees that ‘the Code requires consideration of the range of principal relevant perspectives on a matter of contention’. It is demonstrably the case that the program engaged in this consideration and identified the government as holding a principal relevant perspective on ‘whether these projects were providing value for taxpayer money and resulting in the return of water to the environment in accordance with the Basin plan’. However, for the reasons already set out, it is a misreading of the Code to insist that a balance of perspectives on matters of contention must be presented within a program and a further misreading to suggest that a program of this nature is obliged to take steps to moderate the impact of wilful decisions not to participate.
· A balance that follows the weight of evidence.

As noted above, evidence in this context refers to grounds for belief; that which tends to prove or disprove something. This idea of balance is consistent with a style of public interest reporting that seeks not simply to present contending perspectives, but rather to examine the substantive facts and analysis that underpin various perspectives – that is, the grounds for a particular belief – and to be guided by this in determining the material to be presented.

In order to establish where the weight of evidence lies on the operation of the infrastructure scheme, the program had undertaken significant research including interviews and background briefings with funding recipients, relevant experts, government agencies and a wide range of other stakeholders.  This research highlighted that serious questions were being raised about the efficacy of the scheme and whether it provided value for money. The weight of evidence – as set out in the program – was that the government had a serious case to answer. The fact that government sources – including the Environment Minister, the Department of Agriculture and Water Resources, and the Murray Darling Basin Authority – declined to provide on-record responses setting out their grounds for believing that these concerns were either invalid, or had been adequately addressed in the operation of the scheme, resulted in these criticisms going unanswered in the program. 

· Principal relevant perspectives on matters of contention.
[…] 

In any case, the ABC does not agree that the requirement for due impartiality operates as the preliminary finding appears to suggest. While the government’s support for the scheme was implicit throughout the program, this was not an instance where an assertion of government confidence in the scheme’s efficacy and value for money would serve the requirement for due impartiality; instead, the specific criticisms ventilated in the program warranted specific responses.  In the context of a piece of investigative journalism, it is not the ABC’s responsibility to put words in the mouth of an accountable party to counter specific criticisms raised by others. That would do a great disservice to viewers, would potentially undermine the program’s independence, and would expose the program to claims that it had misrepresented that perspective.

In relation to the prospect of including the perspective of the current Commonwealth Environmental Water Holder, the ABC has not suggested that the program was ‘prevented’ from including this perspective because it included an interview with the former office holder. We have submitted that the views of the former office holder were highly newsworthy and relevant to the issues canvassed in the program. Furthermore, the candour with which he could express his insights and views as a former office holder made a significant contribution to viewers’ understanding of the issues, assisting them to make up their own minds. Having secured an on-camera interview with Mr Papps, and in view of the efforts the program was making to seek and present the views of the Department of Agriculture and Water Resources, the Murray Darling Basin Authority and the Environment Minister, it was entirely reasonable and consistent with due impartiality that the program did not make further efforts to gather and present the views of the current Commonwealth Environmental Water Holder.

As for whether the audience should have been told about the decisions by the Environment Minister and government officials not to participate in the program, we agree that this would have been a useful addition to the program. However, to the extent that the omission of that information was a failing, it was one of craft rather than policy compliance. The ABC is not aware of any recognized standard of objective journalism that would oblige programs to include such information in order to satisfy impartiality requirements.
Consistent with this, the program advises that its requests for interview are frequently declined, but this is not always mentioned in the program. It is often mentioned in other forums, such as on social media or on the Four Corners website.  We note that the ABC did indeed publish this information.  See, eg, ‘Four Corners investigation “Cash Splash”’.
We acknowledge that the ABC’s guidance note on impartiality encourages disclosure of information about invitations to contribute that have been declined, listing this as a consideration for fair treatment. Guidance notes do not amount to enforceable standards and will often include reference to craft considerations in order to provide practical assistance to program makers. We note, for example, that in the same section of this guidance note, there is reference to musical choices. It is difficult to conceive of a failure of due impartiality being based on a program’s music selection.
Whether information about declined interview requests must be included in order to satisfy impartiality standards is a decision that must be made in the specific circumstances of each program. In this instance, while the information would have been of interest to viewers, there was no unfairness to the government in the program’s decision not to include a statement to this effect. This was not a case where circumstances of timing or availability meant that participation – which would otherwise have been agreed to – was impractical. Rather, it was a deliberate and considered government decision not to participate. Given the billions of dollars of taxpayers’ money spent on the infrastructure efficiency scheme, the seriousness of the concerns raised about it, and the important role played by programs like Four Corners in holding governments to account and supporting democracy, viewers can feel rightly disappointed by the government’s decision not to participate in the program and answer questions about the scheme. However, there was no lack of due impartiality evident in the decision not to specifically mention this in the program.
Standard 4.5: Do not unduly favour one perspective over another.
The preliminary report does not set out any separate reasoning as to how the program did or did not comply with standard 4.5.  Subsequent correspondence from the ACMA states that it considered that ‘the ABC failed to fairly present key relevant perspectives on matters of contention’ and that ‘the omission contributed to the ACMA’s preliminary view that the ABC did not comply with standard 4.5’. The correspondence states that ‘the relevant factor of “the range of relevant perspectives on the matter of contention” … can indicate the undue favouring of one perspective over another’ (emphasis added).
We can only repeat that this is an inadequate basis for a preliminary finding that standard 4.5 has separately been breached. The Environment Minister, the Department of Agriculture and Water Resources and the Murray Darling Basin Authority declined to participate in the program. The program was explicitly told that nobody from the government would provide an interview. The ACMA acknowledges that this decision ‘and the restrictions placed on the ABC’s use of information provided in background briefings, constrained its ability to represent these perspectives on the program, both in a general sense about the Infrastructure Scheme, and in responding to particular points of criticism’ (emphasis added). There was no unfairness demonstrated by the program in not presenting the government view. Given the circumstances in which the program was made and presented, it remains unclear to the ABC what perspective the ACMA considers the program favoured, and on what basis this is considered to have been undue.
Opportunity of positioning the views of the critics of the Infrastructure Scheme within the larger set of significant views

Standard 4.5: Do not unduly favour one perspective over another.
The ACMA’s subsequent correspondence states that the program’s ‘focus on “the critics of the Infrastructure Scheme” without sufficiently acknowledging views that were opposed to those critics’ contributed to the preliminary view that the program unduly favoured one perspective. The preliminary finding states that ‘while the program referred to government views about water returned to the environment, there was no detailed explanation of what those views were’ and nor were ‘other relevant views from experts and business’ presented. The preliminary finding states that ‘it was incumbent upon the program to acknowledge, in a meaningful way, that aspects of the infrastructure scheme were contested and other views existed’.

In our view, this analysis misunderstands the newsworthy focus of this program. It did not set out to survey stakeholders or canvas the full range of opinions on the infrastructure efficiency scheme. As an example of investigative journalism, it presented a range of first-hand and expert concerns about whether the scheme was operating as intended and whether it represented value for money. These two themes are of course interlinked: if the scheme is not operating as intended to return water for environmental use, it cannot be said to represent value for taxpayers’ money expended to achieve that purpose. The program did make clear that, whether or not taxpayers were receiving value for money, there were clear benefits flowing to recipients of the grant money.  The program interviewed and presented a range of perspectives from stakeholders in this category.

In terms of a detailed presentation of the government perspective, the ACMA has acknowledged that decisions by the Environment Minister, the Department of Agriculture and Water Resources and the Murray Darling Basin Authority not to participate in the program ‘and the restrictions placed on the ABC’s use of information provided in background briefings, constrained its ability to represent these perspectives on the program, both in a general sense about the Infrastructure Scheme, and in responding to particular points of criticism’ (emphasis added). In these circumstances, the program was unable to present the government’s perspective about whether the scheme was operating as intended and providing value for taxpayer money, and the presentation of a range of critical perspectives did not favour those views in any undue manner.
However, and as noted above, the views of other experts and business were presented in close proximity to the broadcast.  See, for example:  […] [see the list reproduced on page 72 above]

Given the type, subject and nature of this content and its clear focus on government accountability, there was no editorial obligation to include these additional perspectives in the program to ensure that one perspective was not unduly favoured over another. The perspectives were presented by the ABC in an appropriate timeframe, consistent with standard 4.2.

CONCLUDING REMARKS
For the reasons set out above, the ABC submits that when the test prescribed in the Code is applied, it is demonstrably the case that the program made reasonable efforts to ensure that the statement complained of was accurate and presented in context. This was achieved by interviewing Maryanne Slattery, an acknowledged expert in the matters to hand, and by corroborating her statements with grant recipients and the DAWR. In any case, information made available after broadcast, and further enquiries made by the program as a result of the ACMA’s preliminary finding, have not established that the statement was inaccurate.
In relation to impartiality, we urge the ACMA to carefully consider the implications of maintaining the finding set out in the preliminary report. To the extent that this program did not present a principal relevant perspective that viewers would wish to hear – that is, the government perspective – this was entirely in the government’s hands. In a program of this nature, the view that the perspectives of those who declined to provide interviews or answer questions ought to have been included in some other ‘attributable form’ – presumably by presenting past statements/comments from the Minister and others – quite significantly undermines the process of achieving impartiality.
Any journalist seeking to persuade a key perspective to speak on the record will point out that the story will lack their perspective if they refuse to participate. If the ACMA’s preliminary finding stands, it will give accountable parties licence to avoid scrutiny, confident in the knowledge that the regulator considers that impartiality requires the ABC to source and present some previous comment on the subject. Such an approach would not serve audiences. It would clearly run counter to the Code, which is to be applied in ‘ways that maintain independence and integrity, preserve trust and do not unduly constrain journalistic enquiry’.
For the reasons set out above, the ABC submits that the program gathered and presented information with due impartiality, and did not unduly favour one perspective over another.

Attachment C
Relevant standards under the ABC Code of Practice 2019
Issue 1 Accuracy
Types of fact-based content include news and analysis of current events, documentaries, factual dramas and lifestyle programs. The ABC requires that reasonable efforts must be made to ensure accuracy in all fact-based content. The ABC gauges those efforts by reference to:
· the type, subject and nature of the content;
· the likely audience expectations of the content;
· the likely impact of reliance by the audience on the accuracy of the content; and
· the circumstances in which the content was made and presented.
The ABC accuracy standard applies to assertions of fact, not expressions of opinion. An opinion being a value judgment or a conclusion, cannot be found to be accurate or inaccurate in the way facts can. The accuracy standard requires that opinions be conveyed accurately, in the sense that quotes should be accurate and any editing should not distort the meaning of the opinion expressed.
The efforts reasonably required to ensure accuracy will depend on the circumstances. Sources with relevant expertise may be relied on more heavily than those without. Eyewitness testimony usually carries more weight than second-hand accounts. The passage of time or the inaccessibility of locations or sources can affect the standard of verification reasonably required.
The ABC should make reasonable efforts, appropriate in the context, to signal to audiences gradations in accuracy, for example by querying interviewees, qualifying bald assertions, supplementing the partly right and correcting the plainly wrong. 
Standards: 
2.1 Make reasonable efforts to ensure that material facts are accurate and presented in context. 
2.2 Do not present factual content in a way that will materially mislead the audience. In some cases, this may require appropriate labels or other explanatory information.
[bookmark: _Hlk27055270]Issue 2 Impartiality and diversity of perspectives
Principles: The ABC has a statutory duty to ensure that the gathering and presentation of news and information is impartial according to the recognised standards of objective journalism.
Aiming to equip audiences to make up their own minds is consistent with the public service character of the ABC. A democratic society depends on diverse sources of reliable information and contending opinions. A broadcaster operating under statute with public funds is legitimately expected to contribute in ways that may differ from commercial media, which are free to be partial to private interests.
Judgements about whether impartiality was achieved in any given circumstances can vary among individuals according to their personal and subjective view of any given matter of contention. Acknowledging this fact of life does not change the ABC’s obligation to apply its impartiality standard as objectively as possible. In doing so, the ABC is guided by these hallmarks of impartiality:
· a balance that follows the weight of evidence;
· fair treatment;
· open-mindedness; and
· opportunities over time for principal relevant perspectives on matters of contention to be expressed.
The ABC aims to present, over time, content that addresses a broad range of subjects from a diversity of perspectives reflecting a diversity of experiences, presented in a diversity of ways from a diversity of sources, including content created by ABC staff, generated by audiences and commissioned or acquired from external content-makers.
Impartiality does not require that every perspective receives equal time, nor that every facet of every argument is presented.
Assessing the impartiality due in given circumstances requires consideration in context of all relevant factors including:
· the type, subject and nature of the content;
· the circumstances in which the content is made and presented;
· the likely audience expectations of the content;
· the degree to which the matter to which the content relates is contentious;
· the range of principal relevant perspectives on the matter of contention; and 
· the timeframe within which it would be appropriate for the ABC to provide opportunities for the principal relevant perspectives to be expressed, having regard to the public importance of the matter of contention and the extent to which it is the subject of current debate.
Standards:
4.1 Gather and present news and information with due impartiality.
4.2 Present a diversity of perspectives so that, over time, no significant strand of thought or belief within the community is knowingly excluded or disproportionately represented.
4.3 Do not state or imply that any perspective is the editorial opinion of the ABC. The ABC takes no editorial stance other than its commitment to fundamental democratic principles including the rule of law, freedom of speech and religion, parliamentary democracy and equality of opportunity.
4.4 Do not misrepresent any perspective.
4.5 Do not unduly favour one perspective over another.
The ACMA’s approach to assessing content 
The ordinary reasonable viewer
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener or viewer.
Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:10] [10:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
ACMA considerations for determining factual content
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
The ACMA will first look to the natural and ordinary meaning of the language used.
Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:11]  [11:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:12]  [12:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
[image: ]
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