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	Licensee [Service]
	General Television Corporation Pty Ltd [Nine]

	Finding
	Breach of clause 3.5.1 [privacy]

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised in 2018)

	Program
	Nine News

	Date of broadcast
	2 October 2019

	Date finalised
	1 October 2020

	Type of service
	Commercial – television

	Attachments
	A - extracts of the licensee’s response to the complaint and submissions to the ACMA 
B - relevant Code provisions and the ACMA’s process for assessing compliance




Background
In April 2020, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into Nine News (the program), about three news reports (the reports) that allegedly disclosed the fact that the occupants of a house, featured in the reports, were police officers.
The reports were broadcast on Nine by General Television Corporation Pty Ltd (the licensee) on 2 October 2019 during the 11.30 am (Report 1), 3 pm (Report 2) and 6 pm (Report 3) broadcasts of the program.
The ACMA received a complaint, from the occupants of the house, that by disclosing they were police officers, the reports invaded their privacy and placed them and their family at significant risk of harm.
The ACMA has investigated the licensee’s compliance with clause 3.5.1 (Privacy) of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code).
The reports
Each report was presented as a voice-over read by a studio news reader over a sequence of video images from the scene and on-screen text elements.
The reports concerned a car accident in which a taxi crashed into a suburban house. Each of the reports was approximately 15 seconds long and included video of the taxi outside the smashed front windows of the house, various emergency services personnel (including police) outside the house and a uniformed police officer moving through the damaged interior of the house. 
Report 1 
This report stated that the house was ‘occupied by two police officers’ who were a ‘couple’. The report included the name of the suburb and vision of the front of the house on which the house number was visible. The street was not identified. The on-screen text shown during the report stated:
Smashed into home occupied by two police officers.
Report 2 
This report was identical to Report 1, with the exception that a different news reader presented the report.
Report 3 
This report included footage similar to that in Report 1 and Report 2, but also named the street as well as the suburb. This report did not refer to the two police officers as a ‘couple’ but stated that they ‘lived inside’ the house. 
The on-screen text shown during the report stated:
Taxi ploughs into [suburb] home
Two police officers living inside came out to assist.
Issue: Privacy
Finding
The ACMA’s finding is that the licensee breached clause 3.5.1 of the Code.
Reasons
3.5.1		In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless:
a) there is a public interest reason for the material to be broadcast; or
b) the person has provided implicit or explicit consent for the material to be broadcast […].
Note: The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy. 
In assessing compliance with clause 3.5.1, the ACMA is assisted by its Privacy Guidelines for Broadcasters 2016.[footnoteRef:2] [2:  https://www.acma.gov.au/publications/2019-11/guide/privacy-guidelines-broadcasters, accessed 4 August 2020.] 

The ACMA will consider the following questions:
· Did the broadcast material disclose personal information or intrude upon the person’s seclusion in more than a fleeting way? 
· Was a person identifiable from the broadcast material? 
If the answer to both questions is yes, then there is a potential breach of the Code’s privacy provisions.
The ACMA will then consider:
· Was the person's consent obtained—or that of a parent or guardian?
· Was the broadcast material available in the public domain?
· Was the invasion of privacy in, and proportionate to, the public interest?
If the answer to any of these three questions is yes, then there may be no breach. 
The complainant submitted:
The personal address of police officers is not readily available to the general public. [redacted for publication].
At the time, there was no public interest for my profession to be reported.
[…]
[redacted for publication].
The licensee submitted that the reports:
a) were factually accurate accounts of the relevant incident, the locations of traffic incidents causing property damage are routinely reported and not considered private information; 
b) were very brief and did not name the occupants, nor identify the Complainant either by name or image; 
c) did not give any information about the nature or type of police work in which the occupants were employed. Nine notes there are no relevant statutory restrictions on reporting that a person is a member of the police force… 
The following analysis considers whether Report 3 complied with clause 3.5.1 of the Code. Reports 1 and 2 are discussed following that analysis.
Report 3
Did the broadcast material disclose personal information or intrude upon a person’s seclusion in more than a fleeting way? 
Personal information
The Office of the Australian Information Commissioner lists an ‘individual’s name, signature, address, telephone number, date of birth, medical records, bank account details, employment details and commentary or opinion about a person’ as examples of personal information.[footnoteRef:3]  [3:  https://www.oaic.gov.au/privacy/australian-privacy-principles-guidelines/chapter-b-key-concepts/#personal-information, accessed 4 August 2020.] 

The ACMA considers Report 3 disclosed personal information of this nature. The broadcast material disclosed information about the occupation of the adult residents of the house [police officers] and provided their full residential address [by referring to the street and suburb and broadcasting a full visual of the front of the house].
The ACMA notes that the licensee has submitted that ‘there are no relevant statutory restrictions on reporting that a person is a member of the police force’. This does not affect the personal nature of employment and address information.
Therefore, the ACMA considers that Report 3 disclosed personal information.
Seclusion
The ACMA agrees with the licensee’s submission that the locations of traffic incidents would generally not be considered to be private information, although the ACMA notes that people would normally have a strong expectation of seclusion with respect to the interior of their lounge room. 
Such expectations would have been significantly diminished in this case, because the accident drew attention to the lounge room, as this was the location of the impact and the brightly lit interior was visible from the street. 
However, the complainant has submitted that police officers go to great lengths to maintain the privacy of their residential address, for safety reasons. [redacted for publication].
The complainant submitted:
No interviews were obtained and the information of the occupation of [Complainant 1 and Complainant 2] was not discussed with the camera man, nor any person at the scene.
[redacted for publication]. 
The ACMA’s Privacy Guidelines state that a person’s seclusion may be intruded upon where:
· they would have a reasonable expectation that their activities would not be observed or overheard by others; and
· a person of ordinary sensibilities would consider the broadcast of these activities to be highly offensive.[footnoteRef:4] [4:  ACMA, Privacy guidelines for broadcasters, p. 4. https://www.acma.gov.au/publications/2019-11/guide/privacy-guidelines-broadcasters accessed 21 August 2020.] 

The residents of the house would have had a reasonable expectation that their being police officers would not have been observed or overheard by others, in circumstances where there had been an incident, they were not at fault and their only involvement was that they resided at the house. A person of ordinary sensibilities would likely consider that, in these circumstances, the broadcasting of a residential address identified in the same broadcast as being the address of a serving police officer to be unnecessary and prejudicial to the interests of that officer.
In these circumstances, the ACMA considers the inherent danger associated with the disclosure of a police officer’s residential address is sufficient to give rise to an intrusion upon the couple’s seclusion. 
Therefore, the ACMA considers Report 3 intruded upon a person’s seclusion in more than a fleeting way.
Was the person identifiable from the broadcast material? 
The ACMA notes the licensee’s submission that its usual editorial practice is to conceal house numbers when broadcasting images of residences. In the case of Report 3, that was not done; and, as a consequence, in combination with the suburb and street names provided, the full address of the house was broadcast (the house number was also broadcast in Reports 1 and 2).
As noted above, the broadcast material also disclosed information about the occupation of the adult residents of the house. 
The ACMA considers that this information was sufficient information to identify both adult residents of the house. A person can be identifiable by means other than their name or an image of their face. It is possible to identify an individual through attributes that are peculiar to them; attributes that distinguish that person from others. 
In this case, the residential address and employment details were particular to the two adult residents of the house and were sufficient to render them identifiable due to the very small group of adults who might share that same address and occupation.  
The report also included an image of a uniformed male police officer visible through the damaged front windows, moving through the interior of the house. The complainant has submitted that he was one of the residents and that this footage identified him to the viewer as a resident of the house.
The ACMA does not consider that Report 3 contained information that expressly conveyed that this officer was a resident of the house. A number of emergency services personnel were depicted in the reports as attending the accident scene, including up to five personnel who were readily identifiable as police officers. 
However, the report stated that ‘two police officers living inside came out to assist’. From this statement, it could be implied that the uniformed male police officer in the living room was one of the occupants (being the only police officer depicted inside the house).
Therefore, the ACMA considers the two occupants were identifiable in Report 3. 
Was the person's consent obtained?
The complainant has submitted that no consent was sought by the licensee, or granted by the complainants, to broadcast the report.
Was the broadcast material available in the public domain?
The licensee submitted that Report 3 ‘contained footage shot in a public place, noting the incident and aftermath were visible to the general public from the public street’.
The ACMA notes that although the incident was shot in a public place, there is no evidence to suggest that the information about the complainant’s occupation and their full residential address was in the public domain. 
Was the invasion of privacy in, and proportionate to, the public interest?
The ACMA acknowledges the obvious public interest in reporting traffic accidents and serious incidents – but also notes that there are limits to the type of information that should be disclosed. 
The licensee submitted that there are no relevant statutory restrictions on reporting that a person is a member of the police force and further submitted that:
… the absence of statutory reporting restrictions over certain information is a relevant consideration when assessing compliance with clause 3.5 of the Code. Statutory reporting restrictions reflect the types of information which the legislature, has recognised should be protected via prohibition from publication. As reflections of information which the community considers ought not to be published, how certain information fits within these restrictions should be given appropriate consideration when assessing whether information should be deemed ‘private’ and also when assessing the relevant public interests of reporting information not captured by the restrictions.
The ACMA acknowledges the licensee’s submission that there are no statutory restrictions on reporting that a person is a member of the police force. In each case, the ACMA will consider a range of factors to determine whether the broadcast was proportionate to the public interest.
The domestic circumstances and employment details of the residents were not relevant to the reporting of the accident. The ACMA considers it is not in the public interest to unjustifiably disclose personal information, and in this case, there are further public interest and significant safety reasons for not disclosing the residential addresses of serving police officers.
The licensee further submitted that the ACMA’s:
… determination that certain material was ‘not relevant to the reporting of the accident’ is ultimately an editorial assessment. Nine maintains that such editorial decisions should rest with the Licensee based on their assessment of all the circumstances at the time of broadcast. Post-broadcast factors such as individual reactions to the broadcast of certain material should not influence the assessment of what a Licensee has determined to be relevant information at the time of broadcasting. Indeed, this is reflected in the Code as compliance with clause 3.5 must take into account all of the circumstances at the time of preparing and broadcasting the material (per clause 3.1.2).
While the ACMA acknowledges that the composition and construction of a news report is a matter of editorial judgement, when considering the public interest, as the ACMA is tasked to do so by the Code, the ACMA must decide whether the inclusion of particular content is justified under the relevant public interest. 
In this case, the ACMA does not consider that the broadcast of the private residential address of serving police officers was justified by the public interest in reporting on a traffic accident which, through pure chance, happened to involve the residence of serving police officers. The ACMA’s position is that such personal information should not have been included at the time of broadcast, regardless of any individual reactions that may have resulted after broadcasting the news report.  
[bookmark: _Hlk46497159]Report 1 and Report 2 
Did the broadcast material disclose personal information or intrude upon a person’s seclusion in more than a fleeting way? 
Personal information
Reports 1 and 2 were substantially similar to Report 3. All reports disclosed the occupation of the residents of the house. As noted above, this is personal information.
One difference between the reports was that Report 3 disclosed the full residential address (house number, street name and suburb), whereas Reports 1 and 2 only disclosed the suburb and house number. 
However, the ACMA considers these details, in combination with a full visual of the front of the house meant the residential address was disclosed. 
As noted above, a residential address is personal information. Therefore, the ACMA considers that Reports 1 and 2 conveyed personal information. 
Seclusion
As noted above for Report 3, the ACMA considers the inherent danger associated with the disclosure of a police officer’s residential address is sufficient to be said to have intruded upon a person’s seclusion. 
Therefore, the ACMA considers Reports 1 and 2 intruded upon a person’s seclusion in more than a fleeting way.
Was the person identifiable from the broadcast material? 
As discussed above for Report 3, the ACMA considers the residential address and employment details were particular to the two adult residents of the house and were sufficient to render them identifiable due to the very small group of adults who might share that same address and occupation. 
The reports all included the same footage of a uniformed male police officer inside the house. As discussed under Report 3, the ACMA does not consider that this footage contained information that expressly conveyed that this officer was a resident of the house.
However, the reports also all included the statement that ‘the home was occupied by two police officers’. From this statement, it could be implied that the uniformed male police officer in the living room was one of the occupants (being the only police officer depicted inside the house).
Considering each of these factors, a person was identifiable from the broadcast material in Reports 1 and 2.  
Was the person's consent obtained?
The complainant has submitted that no consent was sought by the licensee, or granted by the complainants, to broadcast any of these reports. 
Was the broadcast material available in the public domain?
As discussed above under Report 3, the ACMA does not consider the residential address of the police officers was available in the public domain.
Was the invasion of privacy in, and proportionate to, the public interest?
As discussed above under Report 3, the employment details of the residents were not relevant to the reporting of the accident. The ACMA does not consider that the broadcast of the private residential address of serving police officers was justified by the public interest in reporting on a traffic accident which, through pure chance, happened to involve the residence of serving police officers.
The ACMA considers it is not in the public interest to unjustifiably disclose personal information, and in this case, there are further public interest and safety reasons for not disclosing the residential addresses of serving police officers.
Child’s privacy
The complainant also submitted that a child’s privacy had been breached because each of the reports included images of ‘children’s toys inside the home’. The ACMA notes that the reports showed a damaged front wall that revealed the partial contents of the lounge room, including some small detail that appeared to be a child’s playhouse. The ACMA does not consider this image contained sufficient detail to convey that a child lived in the house.
Conclusion
As the reports sufficiently rendered the occupants of the house identifiable and included personal information, the disclosure of which was not justified by the public interest in reporting on the accident, the ACMA finds that in broadcasting Report 1, Report 2 and Report 3 the licensee breached clause 3.5.1 of the Code. 


Attachment A
Licensee’s response
Extracts of the Licensee response to the complainant dated 28 February 2020:
We refer to your letter […], in relation to two reports broadcast on Nine News […] on 1 October 2019, relating to a car crash in [name of suburb] (the Reports). We have now had an opportunity to look into the matter, and to consider the issues you have raised.
[…] Please be assured that Nine has taken on board all the matters raised by you and by […] Police in relation to this matter, and has also communicated them to relevant staff to bear in mind in respect of future reporting.
The Reports were factually accurate reports of a most unusual incident involving a taxi having crashed through the front of a house, which happened to be occupied by police. The car had gone from the street through the front of the house into a living area, visible from the street, and causing significant damage to the front of the house but, luckily, without injuring the occupants.
The Reports were very brief, did not name the occupants nor include any information that indicated the nature or type of police work that the occupants were involved in.  […] did not suggest any wrongdoing on behalf of the occupants, who were clearly not at fault in the incident. The Report did not include any other information about the occupants and made no reference to the presence of any children residing in the premises. The fact that an occupant came outside wearing a police uniform was visible to onlookers from the street.
Whilst there are certain legislative prohibitions which restrict the identification of persons in some circumstances or occupations, there is no applicable provision that prevents the reporting of the fact that a person connected to or involved in an incident, is a member of the police force. There is also no relevant restriction on reporting the place at which an incident is alleged to have taken place. Whilst it would often be the case that house numbers would be obscured as a courtesy, that was inadvertently not done in this case, and a number was fleetingly and incidentally visible, for which we apologise.
When Nine was contacted by [the] Police Media Unit raising concerns on your behalf, Nine promptly acknowledged that it had not intended to cause you any concern, agreed that it would take down the material and would bear in mind the nature of the concerns raised in respect of any future reporting. The material was immediately removed from any places it appeared online. One online version of the Report which had not been immediately identified was taken down shortly after. [Employee of Nine] offered to contact you directly to apologise, and asked the permission of the Media Unit to do so, who passed on your details.
On about 4 October 2019, [Employee of Nine] contacted you to convey his personal apologies for any concern that may have been caused to you and to confirm that Nine had taken steps to remove the material from online, and that he acknowledged the concerns you had raised.
[…]
We acknowledge the important and, at times, difficult job that the members of […] Police do, and again apologise for any concern caused. We hope that this letter otherwise helps to address some of the issues you have raised.


Extracts of the Licensee response to the complainant dated 25 March 2020:
We write in response to your online complaint submitted via the electronic form on the Free TV website, which was received by us on 20 March 2020.
Your complaint purports to be made as a Code Complaint under the Commercial Television Industry Code of Practice (the Code). We understand it relates to reports broadcast on Nine News in Melbourne on 2 October 2019, which you allege were in breach of the privacy provisions of the Code.
We do note that the relevant broadcast has been the subject of previous email correspondence by you to Nine, to which Nine has previously responded.
Extracts of the Licensee response to the ACMA dated 12 May 2020:
[…]
 
Introduction 

1. The ACMA has indicated it is investigating a complaint made by [the Complainant] in respect of a number of brief news reports relating to a car crash in [suburb] which broadcast as part of the morning, afternoon and evening bulletins of Nine News program […] on 2 October 2019 (the Reports). 

2. We understand the Complainant has raised concerns with the Reports’ compliance with the Commercial Television Industry Code of Practice 2015 (Revised 2018) (the Code). The ACMA has informed Nine that the focus of its investigation includes, but is not limited, to the Code provisions relating to privacy. 

3. Accordingly, Nine has prepared these submissions on compliance with the Code in response to the specific issues identified in the complaint submitted to the ACMA, namely that the Reports broadcast the following details about the Complainant: “my full residential address, identified my marital status and provided my and my husband’s occupation”. 

4. In the event that any additional aspects of the Reports are being investigated for compliance with the Code, Nine would seek that these aspects be identified and particularised so that written submissions can be provided on same. 

[…]

Privacy 

10. Clause 3.5.1 of the Code provides that: 
In broadcasting a news or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless: 

a) There is a public interest reason for the material to be broadcast; or 
b) The person has provided implicit or explicit consent for the material to be broadcast (or in the case of a person under 16, a parent or guardian has given implicit or explicit consent). 

Note: The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy. 

11. Clause 3.5.2 of the Code provides “For the purposes of clause 3.5.1, a Licensee must exercise special care before broadcasting material relating to a Child’s personal or private affairs in a report of a sensitive matter concerning the Child”. 

12. Nine’s position with respect to the privacy concerns raised by the Complainant is articulated in the correspondence [to the Complainant dated 28 February 2020]. Nine reiterates that position for the purpose of submissions in this investigation. Most relevantly, Nine notes that the Reports: 
a) were factually accurate accounts of the relevant incident, noting the locations of traffic incidents causing property damage are routinely reported and not considered private information; 
b) were very brief and did not name the occupants, nor identify the Complainant either by name or image; 
c) did not give any information about the nature or type of police work in which the occupants were employed. Nine notes there are no relevant statutory restrictions on reporting that a person is a member of the police force; and 
d) made no reference to any other occupants of the house, nor any reference to children; 
e) contained footage shot in a public place, noting the incident and aftermath were visible to the general public from the public street; 

13. In light of the above, Nine is of the view that the information contained in the Reports, particularly the location of the incident and the occupations of those who resided at the location, would not in this context constitute “personal or private information” information for the purposes of clause 3.5. Accordingly, Nine maintains the Reports did not breach of the privacy requirements of the Code. 

14. Notwithstanding the above, Nine notes that it generally would have obscured the house number as a matter of courtesy to residents. This was inadvertently not done in this case and as such the specific house number was fleetingly and incidentally visible during the Reports. Nine also notes that once […] Police Media raised the Complainant’s concerns about the Reports with Nine, Nine took immediate steps to action the removal of the material from online platforms and contacted the Complainant to apologise for any distress that may have been caused. Accordingly, while Nine maintains the Reports did not broadcast personal or private information about the Complainant in breach of clause 3.5, Nine acted swiftly and appropriately to address the Complainant’s concerns once they had been raised. 

Conclusion 

15. For the reasons articulated above, while Nine certainly regrets any concern caused to the Complainant in this instance, for which it has apologised, Nine maintains there has been no breach of clause 3.5 of the Code. 
Extracts of the Licensee response to the ACMA in relation to the Preliminary Report dated 21 September 2020:
[…]

1. 	[…] Nine stands by the content of the Reports and maintains the objections it has raised throughout the investigation process and articulated in its written submissions.

2. 	Nine also makes the following observations in respect of the Preliminary Report:

a. Nine maintains the absence of statutory reporting restrictions over certain information is a relevant consideration when assessing compliance with clause 3.5 of the Code. Statutory reporting restrictions reflect the types of information which the legislature, has recognised should be protected via prohibition from publication. As reflections of information which the community considers ought not to be published, how certain information fits within these restrictions should be given appropriate consideration when assessing whether information should be deemed ‘private’ and also when assessing the relevant public interests of reporting information not captured by the restrictions.

b. The determination that certain material was ‘not relevant to the reporting of the accident’ is ultimately an editorial assessment. Nine maintains that such editorial decisions should rest with the Licensee based on their assessment of all the circumstances at the time of broadcast. Post-broadcast factors such as individual reactions to the broadcast of certain material should not influence the assessment of what a Licensee has determined to be relevant information at the time of broadcasting. Indeed, this is reflected in the Code as compliance with clause 3.5 must take into account all of the circumstances at the time of preparing and broadcasting the material (per clause 3.1.2).
[…]
Attachment B
Relevant Code provisions 
3. News and Current Affairs
3.1 Scope and Interpretation
3.1.1 	Except where otherwise indicated, this section applies to news Programs
(including news flashes and updates) and Current Affairs Programs.
3.1.2 	Compliance with this Section 3 must be assessed taking into account all
of the circumstances at the time of preparing and broadcasting the
material, including:
a) the facts known, or readily ascertainable, at that time;
b) the context of the segment (or Program Promotion) in its
entirety; and
c) the time pressures associated with the preparation and
broadcast of such programming.
3.5 Privacy
3.5.1		In broadcasting a news Program or Current Affairs Program, a Licensee must not broadcast material relating to a person’s personal or private affairs or which invades a person’s privacy, unless:
c) there is a public interest reason for the material to be broadcast; or
d) the person has provided implicit or explicit consent for the material to be broadcast 
Note:	The broadcast of material that is publicly available or recorded in a public place will generally not be material relating to a person’s personal or private affairs or an invasion of privacy.
[bookmark: _Hlk23415566]The ACMA’s process for assessing compliance
[bookmark: _Hlk19602273]The ordinary reasonable viewer
When assessing content, the ACMA considers the meaning conveyed by the material that is the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:5] [5:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167. ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
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