[image: ]
Error! Reference source not found.

Investigation report no. BI-511
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Gold Coast Community Radio Association Incorporated.

	Station
	94.1FM Gold Coast

	Type of service
	Temporary Community Broadcasting – Radio

	Dates of broadcasts
	· 30 March 2019
· 6 July 2019
· 13 July 2019

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992 (the BSA):
· paragraph 9(1)(b) [prohibition on broadcast of advertisements]
· paragraph 9(3)(b) [time limit for sponsorship announcements]
· paragraph 9(2)(e) [prohibition on operating the service for profit or as part of a profit‑making enterprise]

	Decision
	Breach of paragraph 9(1)(b) of Schedule 2 to the BSA
Breach of paragraph 9(3)(b) of Schedule 2 to the BSA
No breach of paragraph 9(2)(e) of Schedule 2 to the BSA

	Date finalised
	14 August 2020





Background
Paragraphs 9(1)(b) and 9(3)(b) of Schedule 2 to the BSA – advertising and sponsorship 
On 15 July 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into Gold Coast Community Radio Association Incorporated’s compliance with paragraphs 9(1)(b) and 9(3)(b) of Schedule 2 to the BSA.
Gold Coast Community Radio Association Incorporated is the licensee of 94.1FM Gold Coast, a temporary community radio broadcasting service licensed to represent the ‘organisations serving 50+’ community interest in the Gold Coast RA1 licence area in Queensland.
The ACMA received a complaint on 28 June 2019, alleging that, during a two-week period in March 2019, the licensee:
· failed to comply with the licence condition providing hourly time limits on sponsorship announcements three times (paragraph 9(3)(b) of Schedule 2 to the BSA)
· failed to comply with the licence condition prohibiting the broadcast of advertisements 21 times (paragraph 9(1)(b) of Schedule 2 to the BSA).
On 18 July 2019, the licensee, in response to a request from the ACMA advised that it no longer held complete audio records for March 2019. The licensee was not required to retain those recordings. However, the licensee provided recordings of several interview segments broadcast between 9:00am and 10:00am on 30 March 2019, during ‘The Gold Coast Real Estate Show’.
The ACMA investigated the licensee’s compliance with paragraphs 9(1)(b) and 9(3)(b) of Schedule 2 to the BSA during sample periods of 9:00am to 12:00pm on Saturday 6 July and Saturday 13 July 2019, as well as during the interview segments broadcast between 9:00am and 10:00am on 30 March 2019.
Paragraph 9(2)(e) of Schedule 2 to the BSA – not for profit
The interview recordings provided by the licensee also included an announcement for a website that displayed advertisements for real estate businesses (goldcoastrealestate.com.au) (‘the website’).
ACMA staff accessed the website and found that it displayed an Australian Business Number (ABN). The Australian Government’s ‘ABN Lookup’ website[footnoteRef:2] showed that this ABN was registered with the business name ‘The Gold Coast Real Estate Show’ and an entity name that appeared to match the name of a person who held the roles of Station Manager, CEO and Director of the licensee. [2:  abr.business.gov.au] 

This information indicated that the licensee was possibly using a program (The Gold Coast Real Estate Show) and the website to generate income for a separate profit-making entity. On 5 August 2019, the ACMA decided to expand the investigation to include examination of the licensee’s compliance with the licence condition that prohibits the operation of a community broadcasting service as part of a profit‑making enterprise (paragraph 9(2)(e) of Schedule 2 to the BSA).
Assessment and submissions
This investigation is based on submissions from the broadcaster and copies of the broadcast material provided by the licensee. Other sources are identified where relevant.
When assessing content, the ACMA considers its meaning to an ‘ordinary reasonable’ listener or viewer. This includes the natural, ordinary meaning of the language, context, tenor and tone of the content, and any inferences that may be drawn from this meaning. 
Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:3] [3:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

The ACMA then assesses whether the content complies with the relevant licence conditions. The relevant licence conditions for this investigation are at Attachment A.
Issue 1: Did the licensee broadcast advertisements?
Finding
The ACMA’s view is that the licensee breached the licence condition set out in paragraph 9(1)(b) of Schedule 2 to the BSA when it broadcast the material of an advertising character listed in the table below.
	Organisation
	Date
	Timeframe

	Tredici
	6 July 2019
	9:00am-10:00am

	KB Supplies
	
	

	Gold Coast Bulletin / Gold Coast Real Estate magazine
	13 July 2019
	9:00am-10:00am



Reasons
Under paragraph 9(1)(b) of Schedule 2 to the BSA, community broadcasting licensees are prohibited from broadcasting advertisements. The BSA does not define ‘advertisement’. The ACMA considers an advertisement is potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received.[footnoteRef:4] [4:  Community Broadcasting Sponsorship Guidelines 2008, page 3.] 

In determining a licensee’s compliance with paragraph 9(1)(b) the ACMA must consider whether: 
· material broadcast was of an advertising character; and if so
· any qualifications apply to the general prohibition on advertising.
Qualifications that apply to the general prohibition on advertising 
Subclauses 2(1) and 2(2) of Schedule 2 to the BSA provide for a number of qualifications to the general prohibition on advertising on community broadcasting services. If these qualifications apply then the relevant material is not taken to be advertising for the purposes of the prohibition in paragraph 9(1)(b). 
The ACMA’s approach to applying these qualifications is set out below:
Material broadcast as an accidental or incidental accompaniment (Subclause 2(1))
[bookmark: _Hlk47085833][bookmark: _Hlk47086158]The qualification set out in subclause 2(1) of Schedule 2 to the BSA contains two elements. Both must be satisfied for the qualification to apply. The first element requires that the material of an advertising character be broadcast as an accidental or incidental accompaniment to the broadcasting of other matter.[footnoteRef:5] The second element applies if the licensee did not receive any payment or other valuable consideration for broadcasting the material of an advertising character.[footnoteRef:6] [5:  BSA, paragraph 2(1)(a) of Schedule 2.]  [6:  BSA, paragraph 2(1)(b) of Schedule 2.] 

Community information material (Paragraph 2(2)(a))
Under paragraph 2(2)(a) of Schedule 2 to the BSA, community information material or community promotional material is permitted on community radio and is not taken to be the broadcasting of an advertisement. What constitutes community information material or community promotional material is considered on a case-by-case basis. 
The examples provided in the Sponsorship Guidelines include ‘announcements that can be seen to meet the needs of the community served by the licensee’, ‘genuine community information material, such as sporting events, community theatre or weather warnings’, and ‘announcements about goods or services, where the money raised benefits the community, a non-profit group or a community organisation’.[footnoteRef:7]  [7:  Community Broadcasting Sponsorship Guidelines 2008, page 9.] 

Sponsorship announcements (Paragraph 2(2)(b))
Sponsorship announcements that acknowledge financial support of the licensee or a program broadcast on the licensee’s service are allowed on community radio. Generally, the ACMA considers an acknowledgement of a sponsor’s financial support (‘tag’) would:
· state the name of the person or organisation that has given support in cash or in kind 
· be attached to each individual sponsorship announcement
· be clearly heard or visible and understood
· be in the same language as the sponsorship announcement
· be placed in any part of a sponsorship announcement, provided it is clear to listeners that the information to be broadcast and/or that has been broadcast is a sponsorship announcement.[footnoteRef:8] [8:  Ibid, page 14.] 

Where sponsorship is of a program, the ACMA considers that the tag should make the association between the sponsorship and the program clear.[footnoteRef:9]  [9:  Ibid, page 15.] 

Promotion of a service provided under the licence (Paragraph 2(2)(c))
Under the qualification set out in paragraph 2(2)(c) of Schedule 2 to the BSA, material that announces or promotes a service provided under the licence is permitted on community radio. What constitutes material that announces or promotes a service provided under the licence is considered on a case-by-case basis.
Material of an advertising character 
From the audio recordings provided, the ACMA identified a number of instances where material of an advertising character was broadcast. The ACMA considers that this content was intended to promote the products or services of 33 organisations. The full list of material is at Attachment B. Of this material, the ACMA considers that the announcements for three organisations listed in the table below is of an advertising character and cannot be regarded as falling under the qualifications that apply to the general prohibition on advertising. Accordingly, the licensee has breached the licence condition at paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the broadcast of this material. 
	Organisation
	Date
	Timeframe

	Gold Coast Bulletin / Gold Coast Real Estate magazine
	13 July 2019
	9:00am-10:00am

	Tredici
	6 July 2019
	9:00am-10:00am

	KB Supplies
	
	


[bookmark: _Hlk48205632]
a) Gold Coast Bulletin / Gold Coast Real Estate magazine
The material was broadcast during the timeframe between 9:00am and 10:00am on 13 July 2019, during an interview with the editor of the Gold Coast Real Estate magazine. During the interview, the presenter made the following four statements of an advertising character:
What’s on the cover of the magazine this week? The Gold Coast Bulletin Real Estate magazine. What have we got?
Wow, wow, sounds amazing. And we can read all about it this weekend.
Ok, what else is in there. What else are we investigating this week in the Gold Coast Real Estate magazine […]?
Ok, we’ll get a coffee and we’ll open up the Gold Coast Real Estate magazine […]
These statements were made during an 85-second interview that was otherwise comprised of discussion praising particular properties appearing in the magazine and property values in the area.   
For the following reasons, the ACMA considers that none of the subclause 2(1) or 2(2) qualifications apply to these four statements, and that the statements therefore constitute the broadcast of an advertisement in contravention of the licence condition in paragraph 9(1)(b) of Schedule 2 to the BSA.
Material broadcast as an accidental or incidental accompaniment
The ACMA considers that the purpose of the interview was to discuss news stories from the magazine. The presenter introduced the interviewee as the editor of the Gold Coast Real Estate magazine from the Gold Coast Bulletin. The licensee has submitted that it did not receive any consideration from the Gold Coast Bulletin. However, noting the high number of statements of an advertising character about the magazine that were made during the 85-second interview, the ACMA considers that these statements were broadcast deliberately and not as an accidental or incidental accompaniment to the broadcast of other matter.  Accordingly, the qualification in subclause 2(1) of Schedule 2 to the BSA does not apply. 
Community information material
[bookmark: _Hlk45893590]The four statements listed above promoted the Gold Coast Real Estate magazine and Gold Coast Bulletin, both commercial products. The ACMA does not consider this to be community information material or community promotional material, such that the qualification in subclause 2(1) of Schedule 2 to the BSA would apply.
Sponsorship announcements
The material was not ‘tagged’ to acknowledge any financial support from the Gold Coast Bulletin, and the licensee has submitted that it did not receive any consideration from the Gold Coast Bulletin. Therefore, the ACMA is of the view that the qualification in paragraph 2(2)(b) of Schedule 2 to the BSA does not apply.
Promotion of a service provided under the licence
The ACMA does not consider that the four statements listed above announced or promoted a service provided under the licence so as to enliven the qualification in paragraph 2(2)(c) of Schedule 2 to the BSA.
b) Tredici and KB Supplies
The material was broadcast during the timeframe between 9:00am and 10:00am on 6 July 2019 as part of an interview between the presenter and an interviewee.
The material consists of two exchanges between the presenter and interviewee that occurred within a relatively short time of one another.
Tredici was mentioned by the presenter and interviewee in the context of discussing the fact that they had seen each other at an event at Tredici the previous night, and the discussion then noted the location of the restaurant and praised the food. Later in the interview, the presenter tells the interviewee ‘I know you wanted to say a big shout out to one of your great sponsors, KB Supplies in Molendinar’, and the interviewee states that ‘last night the dinner was sponsored by KB Supplies’. Further discussion praising the quality of the goods and services provided by Tredici and KB Supplies occurred, culminating in a recommendation to listeners of the goods and services provided by Tredici and KB Supplies. The ACMA therefore considers that these two exchanges constitute an advertisement.
For the following reasons, the ACMA considers that none of the subclause 2(1) or 2(2) qualifications apply to this material, and that therefore the licensee broadcast an advertisement in contravention of the licence condition in paragraph 9(1)(b) of Schedule 2 to the BSA.
Material broadcast as an accidental or incidental accompaniment
In this context, the ACMA considers that the broadcast of material of an advertising character about Tredici and KB Supplies was not broadcast as an accidental or incidental accompaniment to the broadcast of the interview, and does not fall under the qualification set out in subclause 2(1).
Community information material
The presenter introduced Tredici as a ‘brand new Italian restaurant out at Coomera Waters’. The ACMA considers that this statement, by itself, could be considered community information that meets the needs of the community served by the licensee. However, the presenter and interviewee then discuss the quality of the food and made statements such as ‘the food was spectacular’, ‘the meatballs were unbelievable’, and ‘get up there and have a try of this place’. 
The ACMA considers that the material about Tredici went beyond genuine community information or community promotional material, because the factual material was accompanied by high praise of the goods and services provided by Tredici and KB Supplies,  and recommendation of their goods and services to listeners. In the absence of additional content that might contextualise the comments as community information and/or community promotional material, the ACMA considers that the qualification in paragraph 2(2)(a) of Schedule 2 to the BSA does not apply to the material broadcast about Tredici or KB Supplies. 
Sponsorship announcements
There was no acknowledgement of Tredici’s support of the licensee or a program. There was an acknowledgement of KB Supplies’ support of the interviewee (‘I know you wanted to say a big shout out to one of your [the interviewee’s] great sponsors, KB Supplies in Molendinar’). However, this statement does not acknowledge financial support of the licensee or a program and therefore is not a ‘tag’ that meets the qualification set out in paragraph 2(2)(b).
Promotion of a service provided under the licence
The ACMA does not consider the material announced or promoted a service provided under the licence so as to enliven the qualification in paragraph 2(2)(c) of Schedule 2 to the BSA.
Application of the qualifications to the remaining broadcast material
The ACMA considers that the remainder of the material of an advertising character identified at Attachment B falls within the qualifications at subclauses 2(1) and 2(2) of Schedule 2 to the BSA. 
For the reasons set out below, the licensee did not breach the licence condition at paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the broadcast of this material.
[bookmark: _Hlk30360708]Material broadcast as an accidental or incidental accompaniment
The ACMA considers that, of the material identified at Attachment B, the material listed in the table below can be regarded as incidental.






	Organisation
	Date
	Timeframe

	Gold Coast Surf Club
	6 July 2019
	9:00am-10:00am

	Ray White Surfers Paradise
	30 March 2019
	9:00am-10:00am

	HCAP Developments
	13 July 2019
	9:00am-10:00am

	Marquee Development Partners
	
	

	Peninsula Residences
	
	

	Rawcorp
	
	

	Ray White
	
	

	Gold Coast Bulletin / Gold Coast Real Estate magazine
	
	



a) Gold Coast Surf Club
Between 9:00am and 10:00am on 6 July 2019, the presenter stated ‘coming up, we're going to catch up with a bloke, a great fella, who I did a function recently at the Gold Coast Surf Club with’.
The ACMA considers that this was an incidental accompaniment to the introduction of an interviewee. The licensee has submitted that it has no association with, and has not received any valuable consideration from, Gold Coast Surf Club. Accordingly, the ACMA considers that this material falls under the qualification set out in subclause 2(1).
b) Ray White Surfers Paradise
Between 9:00am and 10:00am on 30 March 2019, during The Gold Coast Real Estate Show, the presenter introduced the first part of a pre-recorded interview as follows:
Ray White Surfers Paradise on the coast. Their 250-strong team, they cover an area stretching from Yatala in the north right down to Tweed Heads in the south. [Interviewee’s name] and his brother [interviewee’s brother’s name] own the business, but where did it all start for the [interviewee’s surname] brothers?
The licensee has made the following submissions about interviews with real estate professionals broadcast during The Gold Coast Real Estate Show:
We were attempting to bring our listeners the “principals of the industry” and their thoughts and views on the future of the Gold Coast market. […] [The interviewee] spoke about his introduction to the real estate industry and his views on the future of the industry. […] There was at no time any exchange of “monies or favours” for these or other like interviews.
The ACMA considers that the purpose of the interview was to speak to a local real estate professional about their career, the future of the real estate industry, and the future of the Gold Coast property market. In this context, the ACMA considers that the material of an advertising character about Ray White Surfers Paradise was broadcast to introduce the interviewee, establish their credentials, and to present the purpose of the first part of the interview. Accordingly, the ACMA considers that this material was an incidental accompaniment to the broadcast of the interview and falls under the qualification set out in subclause 2(1).
c) [bookmark: _Hlk31104106]HCAP Developments, Marquee Development Partners, Peninsula Residences, Rawcorp, Ray White, and Gold Coast Bulletin / Gold Coast Real Estate magazine
The material about the above organisations was broadcast between 9:00am and 10:00am on 13 July 2019. This material was broadcast during The Gold Coast Real Estate Show, as the presenter summarised local real estate news stories from the Gold Coast Bulletin website.
The ACMA considers that this material falls under the qualification set out in subclause 2(1). A description of the material, and the ACMA’s reasons, are outlined below.
i. Story 1: Value of residential land
The presenter summarised a news story stating that, according to the Ray White South East Queensland Vacant Land Report, the square metre rate for vacant residential land on the Gold Coast had reached an all-time high.
ii. Story 2: New apartment building
The presenter summarised a news story stating that construction of a nine-level apartment building in Surfers Paradise (Peninsula Residences) was nearing completion, with all apartments having been sold. The presenter mentioned HCAP Developments, Marquee Development Partners and Rawcorp as companies that were involved in the construction of the building.
The ACMA considers that the qualification in subclause 2(1) of Schedule 2 to the BSA applies to the material contained in the presenter’s summary of the above two stories. This material was an incidental accompaniment to the broadcast of local real estate news. Therefore the first element of the qualification in subclause 2(1) of Schedule 2 to the BSA applies.[footnoteRef:10] The licensee has submitted that it has no association with, and has not received any valuable consideration from, HCAP Developments, Marquee Development Partners, Peninsula Residences, Rawcorp, and Ray White. Therefore the second element of the qualification in subclause 2(1) applies.[footnoteRef:11] [10:  BSA, paragraph 2(1)(a) of Schedule 2.]  [11:  BSA, paragraph 2(1)(b) of Schedule 2.] 

iii. Conclusion of news summary
The presenter concluded the news summary by stating ‘grab the Bulletin magazine, the Real Estate magazine, for all your info as well’. 
The ACMA considers that, while this reference to the magazine can be viewed as being of an advertising character, it was incidental in the context of the preceding summary. Further, the licensee has made the following submissions about The Gold Coast Real Estate Show and the Gold Coast Bulletin:
Because property and developments are such a major part of the Gold Coast, the station was endeavouring to reflect how important this industry is to the Gold Coast. […] The Gold Coast Bulletin spot is not paid for by the Bulletin and the station does not receive any like or contra in return. This has been added as points of interest and news within the real estate industry using the credibility of our local newspaper.
[bookmark: _Hlk30360595]

Community information material
The ACMA considers that, of the material identified at Attachment B, the material listed in the table below can be regarded as community information material.
	Organisation
	Date
	Timeframe

	The Gold Coast Marathon
	6 July 2019
	9:00am-11:00am

	Tweed Seagulls Rugby League Football Club
	13 July 2019
	11:00am-12:00pm

	Botanical Bazaar
	
	



a) Gold Coast Marathon
The material about the Gold Coast Marathon was broadcast between 9:00am and 11:00am on 6 July 2019. This was the date of the marathon and shorter distance runs that were part of the same event.
This material discussed the atmosphere at these events or provided information on road closures. The focus of the content was on genuine community information about local sporting events and traffic information. 
The ACMA considers that this material meets the needs of the general community in the licence area and is likely to be of interest to listeners. Accordingly, the ACMA considers that the material of an advertising character about the Gold Coast Marathon falls under the qualification set out in paragraph 2(2)(a).
b) Tweed Seagulls Rugby League Football Club (Tweed Seagulls)
The material was broadcast during the timeframe between 11:00am and 12:00pm on 13 July 2019. This material was a pre-recorded announcement promoting the senior men’s and under 20s matches between Tweed Seagulls and Burleigh Bears, scheduled for the following day. The material has an advertising character.
The ACMA considers that the announcement was community information about a local sporting event. This material meets the needs of the general community in the licence area and is likely to be of interest to listeners. Accordingly, the ACMA considers that the material of an advertising character about the Gold Coast Marathon falls under the qualification set out in paragraph 2(2)(a).
c) Botanical Bazaar
The material of was broadcast during the timeframe between 11:00am and 12:00pm on 13 July 2019. This material was a pre-recorded announcement promoting a gardening festival scheduled for 4 August 2019. The material has an advertising character.
The ACMA considers that the announcement was community information about a local community event where the money raised benefits the community. The Botanical Bazaar website states that ‘Botanical Bazaar is proudly presented by Rotary Gold Coast, with profits raised going back into community initiatives’.[footnoteRef:12] The licensee has also submitted that Botanical Bazaar was a ‘Gold Coast Rotary Community Service Event’. Accordingly, the ACMA considers that the material of an advertising character about the Gold Coast Marathon falls under the qualification set out in paragraph 2(2)(a). [12:  https://botanicalbazaar.com.au, accessed 28 January 2019.] 

[bookmark: _Hlk30360616]Sponsorship announcements 
The ACMA considers that, of the material identified at Attachment B, the material listed in the table below was appropriately tagged and falls under the qualification set out in paragraph 2(2)(b).
	Organisation
	Number of instances
	Number of instances tagged
	Content of tag(s)

	Altitude Living
	2
	2
	‘visit our sponsors, altitudeliving.com.au’

	ANZ
	2
	2
	‘they’re our sponsor’, ‘ANZ mobile lender is our sponsor here at 94.1FM’

	Brian's Auto Centre
	2
	2
	‘our sponsor Brian's Auto Centre’ 

	Express Plumbing and Gas
	1
	1
	‘Our sponsor, expressplumbingandgasservices.com.au’

	Gentle Touch Funerals
	1
	1
	‘Gentle Touch Funerals sponsor one full hour of the great music from the 60s’

	Grand Motors Toyota
	2
	2
	‘Sponsor’

	Hyundai
	1
	1
	‘That’s our sponsor’

	Ikea
	1
	1
	‘That’s our sponsor’

	KFC
	1
	1
	‘That’s our sponsor’

	King Living
	1
	1
	‘That’s our sponsor’

	Muir Lawyers
	2
	2
	‘our sponsor Muir Lawyers’

	MWA Viewfinder
	1
	1
	‘Our sponsor, MWA Viewfinder’

	Nerang jewellers
	1
	1
	‘it's our sponsor, Nerang jewellers’

	Nu Bathroom Centre Biggera Waters
	1
	1
	‘the hits of the 70s brought to you by Nu Bathroom Centre Biggera Waters’

	Panorama Residences
	4
	4
	‘our sponsor panoramaresidences.com.au’

	Professionals Hendersons Mermaid Beach
	3
	3
	‘Hendersons, they're our sponsor’, ‘Our Sponsor’

	The Star Gold Coast
	1
	1
	‘That’s our sponsor’

	Travelmasters 
	26
	26
	‘thanks to our sponsor Travelmasters’, ‘thanks to Travelmasters, our sponsor’, ‘our sponsor, Travelmasters’, ‘Thanks to Travelmasters, this is the Cruise and Travel Show’, ‘This is the Cruise and Travel Show, with our sponsor Travelmasters’, ‘our sponsors at Travelmasters’

	Twin Towns Clubs and Resorts 
	1
	1
	‘Sponsor’


[bookmark: _Hlk30360659]
Promotion of a service provided under the licence
The ACMA considers that the material about 94.1FM Gold Coast promoted the licensee’s broadcasting service, its programs, or the goldcoastrealestate.com.au website. As discussed below in Issue 3, the licensee has submitted that the goldcoastrealestate.com.au website is operated by the licensee. Accordingly, the ACMA considers that this material announces or promotes a service provided under the licence and falls under the qualification set out in paragraph 2(2)(c).

Issue 2: Did the licensee exceed the sponsorship time limit?
Finding
The ACMA’s view is that the licensee breached the licence condition set out in paragraph 9(3)(b) of Schedule 2 to the BSA at the following times:
· between 10:00am and 11:00am on 6 July 2019
· between 10:00am and 11:00am on 13 July 2019.
Reasons
Under paragraph 9(3)(b) of Schedule 2 to the BSA, community broadcasting radio licensees are permitted to broadcast five minutes of sponsorship announcements in any hour of broadcast. For the purposes of calculation, an hour of broadcast is taken to commence at the start of each hour. 
A sponsorship announcement acknowledges financial support of the licensee by a person or support of a program broadcast on a service provided under the licence. The duration of a sponsorship announcement includes the acknowledgment of support and play-in/play-out music to the announcement.
Material to be excluded in calculating the duration of sponsorship announcements
In calculating the duration of sponsorship announcements broadcast in an hour, paragraph 9(3)(b) of Schedule 2 to the BSA provides that the ACMA is not to take account of:
· material that publicises programs to be broadcast by the licensee
· material that promotes the licensee’s products, services or activities for the broadcast of which the licensee does not receive any consideration in cash or in kind
· community information or community promotional material for the broadcast of which the licensee does not receive any consideration in cash or in kind.[footnoteRef:13] [13:  BSA, paragraph 9(5) of Schedule 2.] 

As discussed in Issue 1 above, the ACMA considers that the material of an advertising character about 94.1FM Gold Coast, the Gold Coast Marathon, Tweed Seagulls and Botanical Bazaar falls under these qualifications. This material has been excluded in calculating the duration of sponsorship announcements. The duration of this material is included in the timing for ‘other announcements’ in the table below.
As also discussed in Issue 1 above, the licensee broadcast untagged material of an advertising character about Gold Coast Surf Club, Ray White Surfers Paradise, HCAP Developments, Marquee Development Partners, Peninsula Residences, Rawcorp, Ray White the Gold Coast Bulletin and Gold Coast Real Estate magazine, and KB Supplies. This untagged material has also been excluded in calculating the duration of sponsorship announcements. The duration of this material is included in the timing for ‘other announcements’ in the table below.

The ACMA’s calculations
Based on its assessment of the broadcast material provided by the licensee, the ACMA has calculated the durations of the sponsorship announcements as listed in the table below. Where the five minute per hour time limit has been exceeded, the time is bolded.
	Date
	Timeframe
	Sponsorship announcements (‘tagged’)
	Other announcements

	
6 July 2019
	9:00am-10:00am
	4:41
	6:48

	
	10:00am-11:00am
	5:15
	0:20

	
	11:00am-12:00pm
	3:13
	2:08

	
13 July 2019
	9:00am-10:00am
	4:09
	4:56

	
	10:00am-11:00am
	6:29
	0:07

	
	11:00am-12:00pm
	2:39
	1:19



The licensee submitted:
Please note timecode on log given to ACMA is incorrect 6 July 2019. The hour commences precisely and immediately with Traffic Report with “King Living traffic tag”. Therefore this hour is only overtime by 15 seconds not 35sec.
Based on the broadcast material provided by the licensee, and the above submission, the ACMA has calculated the duration of sponsorship announcements broadcast on 6 July 2019 between 10:00am and 11:00am to be five minutes and 15 seconds. This is noted in the table above.
The ACMA considers that the licensee exceeded the time limit for sponsorship announcements between 10:00am and 11:00am on 6 July 2019, and between 10:00am and 11:00am on 13 July 2019.

Issue 3: Did the licensee operate the service as part of a profit-making enterprise?
Licensee’s submission
The licensee submitted:
Gold Coast Real Estate Show was setup by myself [the person who held the roles of Station Manager, CEO and Director of the licensee] "for the station" so the station could separately account for the show. Our accountants later advised this was not necessary and may be viewed as a separate entity. Only four transactions were entered before transferring sponsorships to our general accounts. Included is the P&L and Invoice Overview for Gold Coast Real Estate Show – this involved four transactions before being discarded.
The website "goldcoastrealestate.com.au" is a website owned by me which I have given to the station to enhance its revenue. As stated in previous correspondence The Real Estate Industry is a huge and integral part of The Gold Coast Community. This industry is not interested in radio sponsorships, preferring to use the many visual alternatives. This website was used to increase sponsorship of the station by offering the Real Estate Industry visual coverage of their product. Sponsors purchase their radio sponsorship spots from the station with website recognition as a visual incentive.
The website has been dormant for over 15 years until I proposed the site for the station. This website does not create revenue and I have not received any money or compensation for the setup or use of the site. Not even my personal setup expenses have been covered or requested.
The licensee provided the following documents: 
· A ‘Sales Overview’ for The Gold Coast Real Estate Show outlining the details of four invoices issued between February and April 2019.
· A ‘Profit and Loss’ document outlining the income and profit made by The Gold Coast Real Estate Show for the 15 months ending 30 September 2019.
Finding
The ACMA’s view is that the licensee did not breach the licence condition set out in paragraph 9(2)(e) of Schedule 2 to the BSA as a result of generating income from The Gold Coast Real Estate Show or goldcoastrealestate.com.au website.
Reasons
Under paragraph 9(2)(e) of Schedule 2 to the BSA, community broadcasting licensees must not operate the service as part of a profit-making enterprise.
The Explanatory Memorandum to the BSA notes the following:
A service would be considered to be ‘part of a profit-making enterprise’ where that service contributes to the generation of income for an organisation other than the service provider.[footnoteRef:14] [14:  Explanatory Memorandum to the Broadcasting Services Bill 1992, clause 15.] 

The ACMA’s Community Broadcasting Not-For-Profit Guidelines 2011 note the following:
The licence condition does not prohibit contractual arrangements for normal station operations, sponsorship or fundraising activities. For a service to be ‘part of’ a profit-making enterprise, the broadcasting service must be being used in a direct way to generate revenue or profit for the commercial enterprise.[footnoteRef:15] [15:  Community Broadcasting Not-for-Profit Guidelines 2011, page 5.] 

Based on the licensee’s submissions, the ACMA is satisfied that any income generated by The Gold Coast Real Estate Show or goldcoastrealestate.com.au website was received by the licensee. 
Accordingly, in respect of its association with the website, the ACMA has formed the view that the licensee did not operate the service to generate income for a separate organisation or commercial enterprise. Therefore, the ACMA finds that the licensee did not operate the service as part of a profit-making enterprise (i.e. the website).
Attachment A
Issue 1: Did the licensee broadcast advertisements?
Relevant provisions of the Broadcasting Services Act 1992
Schedule 2—Standard conditions	
Part 1—Interpretation
2  Interpretation—certain things do not amount to broadcasting of advertisements
(1) 	For the purposes of this Schedule (other than paragraphs 7(1)(a), 8(1)(a), 9(1)(a), 10(1)(a) and 11(1)(a)), a person is not taken to broadcast an advertisement if:
(a)   	the person broadcasts matter of an advertising character as an accidental or incidental accompaniment to the broadcasting of other matter; and
(b)   	the person does not receive payment or other valuable consideration for broadcasting the advertising matter.
(2)	For the purposes of this Schedule (other than paragraph 9(1)(a)), the broadcasting by a community broadcasting licensee of:
(a)   	community information material or community promotional material; or
(b)   	a sponsorship announcement that acknowledges financial support by a person of the licensee or of a program broadcast on a service provided under the licence, whether or not the announcement:
(i)	specifies the name and address of, and a description of the general nature of any business or undertaking carried on by the person; or
(ii)	promotes activities, events, products, services or programs of the person; or
(c)   	material that announces or promotes a service provided under the licence, including material (whether by way of the announcement or promotion of activities, events, products, services or otherwise) that is likely to induce public support, whether financially or otherwise, or to make use of, the service or services provided under the licence;
is not taken to be the broadcasting of an advertisement.
[…]
Part 5—Community broadcasting licences
9  Conditions applicable to services provided under community broadcasting licences
(1)  	Each community broadcasting licence is subject to the following conditions:
[…]
(b)   	the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause;
[...]

Interpretation of advertising taken from the Community Broadcasting Sponsorship Guidelines 2008[footnoteRef:16] [16:  Community Broadcasting Sponsorship Guidelines 2008, page 3.] 

In investigating complaints, the ACMA has previously had regard to the following:
· The High Court’s consideration of the meaning of the term ‘advertising’ in the context of the former Broadcasting Act 1942:
It would seem to be used in a broad general sense which would encompass a broadcast or telecast of material ‘designed or calculated to draw public attention’ to something … regardless of whether the broadcast or telecast ‘serves a purpose other than that of advertising’.[footnoteRef:17] [17:  Australian Capital Television Pty Ltd and the State of New South Wales v The Commonwealth (1992) 177 CLR 106
    at 166.] 

· The plain English definition in the Macquarie Dictionary (Fourth Edition), which defines ‘advertisement’ as follows:
Advertisement: noun any device or public announcement, as a printed notice in a newspaper, a commercial film on television, a neon sign, etc., designed to attract public attention, bring in custom, etc.
Accordingly, an advertisement is potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service.
Issue 2: Did the licensee the exceed the sponsorship time limit?
Relevant provisions of the Broadcasting Services Act 1992 
[bookmark: _Hlk20391098]Schedule 2—Standard conditions
Part 5—Community broadcasting licences
9  Conditions applicable to services provided under community broadcasting licences
(3)	A community broadcasting licensee may broadcast sponsorship announcements on a particular community broadcasting service. However, they must not run in total for more than:
	[…]
(b)	[…] 5 minutes in any hour of broadcasting on that service.
(5)	In working out the length of time devoted to the broadcasting of sponsorship announcements, account is not to be taken of the broadcasting by a community broadcasting licensee of any of the following:
(a)	material that publicises programs to be broadcast by the licensee;
(b)   	material that promotes the licensee’s products, services or activities for the broadcast of which the licensee does not receive any consideration in cash or in kind;
(c)   	community information or community promotional material for the broadcast of which the licensee does not receive any consideration in cash or in kind;
[…]
Issue 3: Did the licensee operate the service for profit or as part of a profit-making enterprise?
Relevant provisions of the Broadcasting Services Act 1992 
Schedule 2—Standard conditions
[…]	
Part 5—Community broadcasting licences
9  Conditions applicable to services provided under community broadcasting licences
 […]
(2) Each community broadcasting licence is also subject to the following conditions:
(e)	the licensee will not operate the service or services for profit or as part of a profit-making enterprise.

Attachment B
Material of an advertising character

	Organisation
	Number of instances

	94.1FM Gold Coast 
	51

	Altitude Living 
	2

	ANZ 
	2

	Botanical Bazaar 
	1

	Brian’s Auto Centre
	2

	Express Plumbing and Gas
	1

	Gentle Touch Funerals 
	1

	Gold Coast Bulletin / Gold Coast Real Estate magazine 
	2

	Gold Coast Marathon 
	7

	Gold Coast Surf Club 
	1

	Grand Motors Toyota
	2

	HCAP Developments 
	1

	Hyundai 
	1

	Ikea 
	1

	KB Supplies 
	1

	KFC 
	1

	King Living 
	1

	Marquee Development Partners 
	1

	Muir Lawyers 
	2

	MWA Viewfinder 
	1

	Nerang Jewellers 
	1

	Nu Bathroom Centre Biggera Waters 
	1

	Panorama Residences 
	4

	Peninsula Residences 
	1

	Professionals Hendersons Real Estate Mermaid Beach 
	3

	Rawcorp
	1

	Ray White 
	1

	Ray White Surfers Paradise 
	1

	The Star Gold Coast 
	1

	Travelmasters 
	26

	Tredici 
	1

	Tweed Seagulls Rugby League Football Club
	1

	Twin Towns Clubs and Resorts 
	1
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