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[bookmark: _Toc44322802]Executive summary
[bookmark: _Toc23422451][bookmark: _Toc43968692][bookmark: _Toc433122125][bookmark: _Toc44322803]Community radio’s transition path to digital radio
The Radiocommunications Act 1992 (RA) reserves two-ninths of a foundation digital radio multiplex transmitter’s capacity for digital community radio broadcasting licensees. 
Among the range of legislative requirements that must be met before a community radio broadcasting licensee is authorised to provide one or more digital services using the multiplex transmitter, is that the licence needs to be a ‘designated community radio broadcasting licence’ (see section 8AA of the Broadcasting Services Act 1992 (BSA)). 
To fall within the definition of a designated community radio broadcasting licence, the licence area of the community radio broadcasting licence needs to be the same as the licence area of a commercial radio broadcasting licence (paragraph 8AA(1)(b) of the BSA). That requirement can be satisfied in circumstances where:
The licence area (as designated by the ACMA under section 29 of the BSA) of a community radio broadcasting licence is the same as that of a commercial radio broadcasting licensee.  
The BSA provides that certain community radio broadcasting licence areas are taken to be the same as the licence area of a commercial radio broadcasting licence (the BSA specifies the Western Suburbs Sydney RA1, Hobart RA2 and Hobart RA4 licence areas for this purpose (see subsections 8AD(1) and (2)).  
The ACMA, under subsection 8AD(3) of the BSA, determines that a community radio broadcasting licence area is the same as the licence area of a commercial radio broadcasting service. This process is referred to in this paper as ‘deeming’.
This consultation paper proposes a set of principles to guide the ACMA’s deeming powers under subsection 8AD(3) of the BSA for community broadcasting licence areas in regional Australia.  
[bookmark: _Toc23422452][bookmark: _Toc43968693][bookmark: _Toc44322804]Statutory framework
The RA and the BSA provide the statutory framework for digital radio in Australia. 
Under the RA, digital radio multiplex transmitters are planned in radio licence areas that are identical to commercial radio licence areas.[footnoteRef:1] For a community radio broadcasting licensee to be eligible to provide digital radio services, it must be a designated community radio broadcasting licensee.[footnoteRef:2] Generally, this means it must have either been planned in the relevant commercial radio licence area, or have its licence area deemed by the BSA or the ACMA to be the same as a specified licence area of a commercial radio broadcasting licence. [1:  Section 44A of the RA requires digital radio to be planned for ‘designated BSA radio areas’. Section 5 of the RA defines a designated BSA licence area as the BSA licence area of a commercial radio broadcasting licence or the BSA licence area of a community radio broadcasting licence where that BSA licence area is the same as the BSA licence area of a commercial radio broadcasting licence.]  [2:  Defined in section 8AA of the BSA.] 

Subsection 8AD(3) of the BSA states that for the purposes of digital radio, the ACMA may determine that a specified licence area of a community radio broadcasting licence is taken to be the same as a specified licence area of a commercial radio broadcasting licence. 
According to our analysis, only 10 per cent of regional commercial radio licence areas have a planned community radio broadcasting service with the same licence area. This means that the exercise of our deeming powers under subsection 8AD(3) of the BSA is a key mechanism by which community radio broadcasting licensees may have the opportunity to gain access to multiplex capacity. 
[bookmark: _Toc23422453][bookmark: _Toc43968694][bookmark: _Toc44322805]Deeming decisions to date in the roll out of digital radio
We have exercised our deeming powers pursuant to subsection 8AD(3) of the BSA by making the Broadcasting Services (Deemed Digital Radio Licence Areas) Determination 2017. This determination deems six community radio licence areas to be the same as certain specified commercial radio licence areas. The six community radio licence areas that were deemed by us are:
NSW Community RA1
Victorian Community RA1
Darwin RA2
Darwin RA3
Canberra RA2
Hobart RA3. 
Other than Hobart RA3, these licence areas were deemed on the basis that they were considered ‘wide-coverage’ areas.[footnoteRef:3] Three (NSW Community RA1, Victorian Community RA1 and Canberra RA2) covered 100 per cent of the population of the relevant commercial radio licence area and the remaining two (Darwin RA2 and Darwin RA3) covered approximately 67 per cent of the population of the relevant commercial radio licence area. The Hobart RA3 licence area is situated wholly within the Hobart RA1 licence area. The percentage of population overlap with the Hobart RA1 licence area is approximately 31 per cent of the Hobart RA1 licence area population.   [3:  Wide-coverage areas are community licence areas that are the same as, or largely equivalent to, the overlapping commercial licence area. In the case of Darwin RA2 and Darwin RA3 the technical specifications for the community broadcasting licences in these areas were the same as the specifications for the commercial and community radio broadcasting licences in the Darwin RA1 licence area. ] 

[bookmark: _Toc469331635][bookmark: _Toc44322806]Deeming approach 
The objects of the RA include maximising the overall public benefit derived from using the radiofrequency spectrum by ensuring the efficient allocation and use of the spectrum and making adequate provision of the spectrum for use by public or community services.[footnoteRef:4] The objects of the BSA include promoting a diverse range of radio services available to audiences throughout Australia.[footnoteRef:5] The deeming principles proposed in this paper are directed towards the relevant objects of the RA and BSA. They recognise that the BSA and RA envisage community radio participation in the provision of digital radio services throughout Australia, including by the reservation of two-ninths of digital radio multiplex transmitter capacity for that purpose. [4:  Paragraphs 3(a) and 3(b) of the RA.]  [5:  Paragraph 3(1)(a) of the BSA.] 

[bookmark: _Hlk31299237]We have indicated to radio industry representatives through the Digital Radio Planning Committee that we will prepare a digital radio channel plan for any commercial radio licence area where at least one commercial or community radio broadcasting licensee has committed to deploying digital radio services. 
The exercise of our deeming power can facilitate access to the digital radio multiplex transmitter infrastructure. We acknowledge that the exclusion of a community broadcasting licence area from the digital platform may have ramifications for local communities and the diversity of broadcasting services in regional areas.
[bookmark: _Toc23415109]Desired outcomes of deeming principles
The desired outcomes of the proposed deeming principles are directed to:
ensure the efficient use of the radiofrequency spectrum by maximising the utilisation of digital radio multiplex transmitter capacity
promote the availability of a diverse range of radio services throughout Australia
provide guidance for community radio broadcasting licensees about whether they may have the opportunity to access digital radio multiplex capacity.
[bookmark: _Toc23415110]Explanatory notes on planning principles
Each of the proposed deeming principles set out below is followed by an explanatory note, which clarifies the meaning and application of the principle.
[bookmark: _Toc23422457][bookmark: _Toc43968696][bookmark: _Toc44322807]Consultation
This consultation paper does not ask specific questions. However, we welcome comment from interested stakeholders on the issues raised in this paper or any other issues relevant to licence area deeming for digital radio in regional Australia.
[bookmark: _Toc43968697][bookmark: _Toc44322808]Proposed deeming principles
The following principles are proposed to guide the exercise of the ACMA’s power to deem licence areas under subsection 8AD(3) of the BSA. 
A decision to deem a particular community licence area under subsection 8AD(3) of the BSA is made by legislative instrument. Before making a legislative instrument, we must be satisfied that appropriate consultation, as is reasonably practicable, has been undertaken.[footnoteRef:6] We intend to consult with the public and industry before making each deeming decision. [6:  See section 17 of the Legislation Act 2003.] 

The proposed principles are not intended to be binding on the ACMA but represent a statement of disposition. 
Circumstances may arise where it is necessary and appropriate for the ACMA to depart from the deeming principles. In these instances, we expect to provide information about any proposed significant departure from the principles during a consultation process. 
[bookmark: _Toc23422459][bookmark: _Toc43968698][bookmark: _Hlk17358906][bookmark: _Toc44322809]Overarching principles for deeming
For the expansion of digital radio into regional Australia, there are three proposed overarching principles that we intend to apply when considering whether to deem a community licence area under subsection 8AD(3) of the BSA:
There is spare capacity on the relevant digital radio multiplex transmitter (within the two-ninth allocation for community radio broadcasting services). 
There is significant correlation between the commercial and community licence areas.
The community interests represented by the relevant community radio broadcasting licences are relevant to the commercial licence area. 
We consider principle one to offer a threshold question—if there is no spare capacity on the multiplex, further consideration of whether to deem the community licence area is unlikely to occur. 
[bookmark: _Toc23422460]We also consider that principles two and three would generally be assessed together, so that the level of correlation under principle two and the relevance of the community interests under principle three will cumulatively inform our overall decision.
Applying principles two and three together acknowledges that there is a wide variety of regional markets where particular circumstances will need to be considered carefully.
[bookmark: _Toc43968699][bookmark: _Toc44322810]Principle one: spare capacity on the multiplex 
The first principle to be applied in deciding whether to deem a community licence area to be the same as a commercial licence area is whether there is available digital radio multiplex transmitter capacity for community services. 
Two-ninths of the digital radio multiplex transmitter capacity is reserved for designated community radio broadcasting licensees.[footnoteRef:7] This equates to a maximum of five near-FM quality services (more services may be possible with lower quality services using a lower bit rate).  [7:  Section 118NR of the RA. Designated community radio broadcasting licensees can only seek use their standard access entitlements to the multiplex through the digital community radio broadcasting representative company.] 

We consider it appropriate to have an upper limit on the number of services that could have access to the two-ninth community capacity reservation (which equates to 256 kbit/s total available bit rate) to avoid diminution of the quality of the services. 
Adding too many services may impact the bit rates that are available and therefore potentially compromise the audio quality of service. However, providing the opportunity for greater numbers of community broadcasting licensees to provide digital services may assist broadcasters in sharing the costs of delivery.
Based on technical considerations, and the experience of delivering digital radio services to date, we consider that:
Four community radio broadcasting services would be optimal, with each service being able to access approximately 64 kbit/s.[footnoteRef:8] [8:  This is a gross bit rate that includes error correction.] 

Five community radio broadcasting services would be achievable, and it is proposed that, to the extent the ACMA is involved, this number should be the upper limit for community radio broadcasting services using the two-ninths allocation on a single digital radio multiplex transmitter. 
In some cases, we may consider departing from the principles and may deem the community licence areas that would result in six or more community services having access to multiplex capacity, reflecting the number of incumbent community services eligible to operate in some licence areas.[footnoteRef:9] [9:  At present, seven community radio broadcasting licensees are authorised to provide services using the Perth multiplex, and six are authorised to provide services using the Adelaide multiplex.] 

[bookmark: _Toc23422461][bookmark: _Toc43968700][bookmark: _Toc44322811]Principle two: significant correlation between commercial and community licence area populations
[bookmark: _Hlk17359412]The second principle to be applied in deciding whether to deem a community licence area to be the same as a commercial licence area is whether there is a significant correlation between the two licence areas.
There are several factors that could be used to assess the correlation of the relevant community licence area to the commercial licence area. These may include the extent of the population overlap, the extent of the geographic overlap and coverage of major population centres. 
In most cases, the population overlap is likely to be the best indication of the correlation of the community and commercial licence areas, as it indicates the number of potential listeners, rather than the extent of geographic coverage, and so population is considered the most relevant factor for this assessment.
If an analog community radio broadcasting service is already broadcasting to a significant proportion of the population of the commercial licence area, a case can be made to deem the community licence area to be the same as the commercial licence area for the purpose of digital radio. Similarly, if a significant percentage of the population of the community licence area is contained in the overlapping commercial licence area, a case can be made to deem the community licence area.[footnoteRef:10]  [10:  In this paper, the term overlap includes a situation where a licence area is entirely within another licence area, in which case the overlap would be 100 per cent.] 

In some cases, it may be appropriate to consider other matters, such as the extent of the geographic overlap and coverage of major population centres.
[bookmark: _Toc23422462]Assessing population overlap 
In most cases, we propose that, in most cases, the level of population overlap should be assessed in two ways:
1. The extent to which the commercial licence area overlaps with the community licence area—this would establish the proportion of the population of the overlapping area in relation to the population of the commercial licence area. This is called ‘Commercial licence area population overlap’.
The extent to which the community area overlaps with the commercial licence area—this would establish the proportion of the population of the overlapping area in relation to the population of the community licence area. This called ‘Community licence area population overlap’.
Examples of how licence areas commonly overlap are depicted below.
1. Depiction of population overlaps 
[image: Depiction of population overlap tests]
[bookmark: _Toc23422463][bookmark: _Hlk17359481]Data analysis and modelling
To illustrate how this assessment would work in practice, we used radio licence area population data from the 2016 Census to generate population overlap percentages for each commercial and community licence area in Australia. The analysis excluded the following community licence areas:
1. Community licence areas that overlap with metropolitan, capital cities, section 40 and remote commercial licence areas, as those areas are not relevant to deeming of regional community licence areas. 
Community licence areas whose licence area is the same as that of a commercial radio broadcasting licensee, as community services in those community licence areas have an automatic entitlement to access digital radio multiplex and do not need to be deemed.
Community licence areas for which there is no current long-term community licence allocated.
This provided a total of 154 community licence areas considered in the analysis, with 170 associated community services.
We then modelled the data by using three licence area population overlap percentages—25, 50 and 75 per cent—for both commercial and community population overlaps. 
[bookmark: _Toc23422464]Results
The data in Table 1 shows the number of community licence areas and community services that fall within the three different population overlap percentages. While we are not proposing to determine a specific overlap threshold, this table gives examples of possible assessment outcomes against a range of population overlap reference points. 
1. [bookmark: _Toc23422465]Licence area population overlap—results
	Population overlap
	Is the overlap greater or equal to 25 per cent?
	Is the overlap greater or equal to 50 per cent?
	Is the overlap greater or equal to 75 per cent?

	Commercial licence area population overlap 
	82 licence areas
98 services
	49 licence areas
63 services
	30 licence areas
39 services

	Community licence area population overlap
	139 licence areas
155 services
	131 licence areas
147 services
	123 licence areas
139 services


Note: The results in this table are presented solely for the purpose of illustrating the assessment of population overlap between licence areas. They are not representative of the total number of community licence areas or community services that may be deemed under the proposed deeming principles.
[bookmark: _Toc23422467][bookmark: _Toc43968701][bookmark: _Toc44322812]Principle three: relevance of community interest to the community of the commercial licence area
[bookmark: _Hlk17360095][bookmark: _Hlk11665842]The third principle proposed is the relevance of the community interest represented by the community radio broadcasting licensees to the community of the commercial licence area.
If a community radio licence area is deemed, an affected community radio broadcasting licensee may be able to serve a different, perhaps larger audience, in digital mode in addition to that which it is authorised to provide under its analog service.
We may take account of any information we consider relevant in exercising its deeming power under subsection 8AD(3) of the BSA. Even though it is the licence area that is deemed, rather than the service (or services), we may have regard to the community interests represented by the community radio broadcasting licensees that would be affected, and their relevance to the community of the commercial licence area. 
There may be cases where there are multiple community radio broadcasting services in a single licence area that is being considered for deeming, in which case we may consider the mix of community interests of all relevant services before making a deeming decision. A deeming decision applies to all licences in a licence area in the same way. 
A community interest of a licence may include:
general geographic area served—towns, communities, local areas
print handicapped
religious
Indigenous/Torres Strait Islander
ethnic
senior citizens/youth
educational/sport
category of music
LGBTI.
In considering deeming, we will be mindful that, following deeming, a community radio broadcasting licensee will have to consider how best to comply with its licence conditions, including the conditions in subclause 9(2) of Schedule 2 to the BSA. 
[bookmark: _Toc44322813]Invitation to comment
[bookmark: _Toc433122131][bookmark: _Toc348105637][bookmark: _Toc300909556][bookmark: _Toc298924673][bookmark: _Toc348105638][bookmark: _Toc300909557][bookmark: _Toc298924674][bookmark: _Toc274296357][bookmark: _Toc44322814]Making a submission
The ACMA invites comments on the issues set out in this discussion paper. 
Online submissions can be made by uploading a document. Submissions in PDF, Microsoft Word or Rich Text Format are preferred.
Submissions by post can be sent to: 
The Manager
Broadcasting Carriage Policy Section 
Australian Communications and Media Authority
PO Box 78
Belconnen ACT 2616
The closing date for submissions is COB, Friday 28 August 2020
Consultation enquiries can be emailed to BCP@acma.gov.au.
[bookmark: _Toc348105639][bookmark: _Toc300909558]Publication of submissions
[bookmark: _Toc348105640][bookmark: _Toc300909559][bookmark: _Toc265246234]The ACMA publishes submissions on our website, including personal information (such as names and contact details), except for information that you have claimed (and we have accepted) is confidential. 
Confidential information will not be published or otherwise released unless required or authorised by law.
Privacy
View information about our policy on the publication of submissions, including collection of personal information during consultation and how we handle that information.
Information on the Privacy Act 1988, how to access or correct personal information, how to make a privacy complaint and how we will deal with the complaint, is available in our privacy policy. 
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