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Investigation report no. BI-529
	[bookmark: ColumnTitle]Summary
	

	

	Licensee [service]
	[bookmark: _Hlk40702386]Harbour Radio Pty. Limited [2GB]

	Finding
	[bookmark: _Hlk40702163]Breach of 2.2 [offend generally accepted standards of decency]
No breach of 2.1.1 [incite, encourage violence]
No breach of 2.1.4 [incite hatred against or serious contempt or severe ridicule on the basis of gender]
No breach of 2.1.4 [incite hatred against or serious contempt or severe ridicule on the basis of ethnicity, nationality or race]
Breach of 3.2.1 [factual accuracy]

	Relevant code
	[bookmark: _Hlk24463195][bookmark: _Hlk40702297]Commercial Radio Code of Practice (2017) (revised in 2018) (the Code)

	Program
	[bookmark: _Hlk40702412]The Alan Jones Breakfast Show

	Date of broadcast
	[bookmark: _Hlk40702429]15 August 2019

	Date finalised
	19 May 2020

	Type of service
	Commercial—radio

	Attachments
	A – relevant extracts of the broadcast
B – extracts of the complaints 
C – extracts of the licensee’s response and submissions 
D – relevant Code provisions and the ACMA’s process for assessing compliance



[bookmark: _Hlk24454458]


Background
[bookmark: _Hlk24638360]In September 2019, the ACMA commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a broadcast of The Alan Jones Breakfast Show discussing alleged comments made by New Zealand Prime Minister, the Rt Hon Jacinda Ardern, and the then Prime Minister of Tuvalu, the Hon. Enele Sopoaga at the Fiftieth Pacific Islands Forum (the Forum) in Tuvalu (transcript of relevant excerpts are at Attachment A). 
The ACMA received 127 complaints about the broadcast, alleging it encouraged violence, was sexist, derogatory to ‘our Pacific Island neighbours’, offensive and contained inaccuracies (extracts at Attachment B). The ACMA investigated two of these complaints under 2.1.1, 2.1.4, 2.2 and 3.2.1 of the Code (extracts at Attachment D). The ACMA’s approach to assessing content is also set out in Attachment D.
Issue 1: Decency
[bookmark: _Hlk531083136]2.2.	Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program. 
Finding
The licensee breached 2.2 of the Code.
Reasons
[bookmark: _Hlk530147211]To assess compliance, the ACMA addressed the following questions:
· What would the ordinary reasonable listener have understood the material to convey? 
· What are the demographic characteristics of the audience? 
· In light of the above, did the material offend against any generally accepted standards of decency?
What would the ordinary reasonable listener have understood the material to convey? 
The relevant content concerned commentary about New Zealand’s Prime Minister, the Rt Hon Jacinda Ardern who was attending the Forum.
It had been reported in the media that Ms Ardern had made statements critical of Australia’s responses to climate change, to the effect of:
We will continue to say that New Zealand will do its bit and we have an expectation that everyone else will as well…Australia has to answer to the Pacific, that is a matter for them.[footnoteRef:2] [2:  https://www.sbs.com.au/news/australia-has-to-answer-to-the-pacific-ardern-weighs-in-on-climate-change-responsibilities, and https://www.youtube.com/watch?v=CzC25wASdbA&t=62s, Sky News Australia, accessed 14 November 2019.] 

[bookmark: _Hlk24727927]Over the course of the broadcast, Mr Jones made several statements that questioned Ms Ardern’s intelligence and policies, and expressed a desire to see her views silenced:
She doesn’t even know what it means; Jacinda, it’s carbon dioxide darling, not carbon.   […]
Hasn’t got a clue this woman. […]
She’s a clown, Jacinda Ardern, a complete clown. […]
She is a joke this woman, an absolute and utter lightweight. […]
These people are a joke, an absolute joke, and Jacinda Ardern is the biggest joke. […]
Why the hell are we listening to Jacinda Ardern? If I see her one more time on TV, I’ll puke. […]
Scott Morrison should put him [Mr Sopoaga] back in his place, and Jacinda Ardern. […]
And what are we saying to this silly woman, Jacinda Ardern? […]
I just want the Prime Minister to stand up and put them in their place. […]
Oh, can please television executives take that Jacinda Ardern off the television screens? […]
Now I don’t have a problem with carbon dioxide, it’s only people like Jacinda Ardern who swallow the hoax, because she’s not smart.
During the first 30 minutes of the program, Mr Jones made three statements about how Australia’s Prime Minister, the Hon Mr Scott Morrison, MP should respond to Ms Ardern’s perceived criticism of Australia’s policies (bold added):
1) Now I hope Scott Morrison gets tough here with a few backhanders…he’s got a stack of staff, someone should have him, this morning, with a full briefing. [2.55]
2) Scott Morrison I repeat, has got a stack of staff, I hope someone’s given him a full briefing, and I hope he goes for the throat this morning. [8.18]
3) I just wonder whether Scott Morrison’s going to be fully briefed to shove a sock down her throat. I mean she is a joke this woman. An absolute and utter lightweight. [31:15] 
Complainant 1 submitted to the ACMA:
Advocating physical acts of violence against women goes far, far beyond any ‘generally accepted standards of decency’ that the station claims. 
The licensee provided the following response to complainant 1:
…Mr Jones’ audience would be familiar with his opinionated style.
The licensee provided the following submission to the ACMA:
Importantly, all criticism of Ms Ardern in the Broadcast concerned her public statements regarding the very important issue of climate change and carbon emissions. The Broadcast in question was not gratuitous or baseless criticism of anyone, but a criticism of Ms Ardern’s conduct in public office; nor was it intended or directed at women generally. The Broadcast did not contain swear words, slurs, coarse language or jokes that typically render material inappropriate for broadcast. In addition, Mr Jones did not intend to convey any violent metaphor; the words spoken were accidental.
The ACMA accepts that the broadcast did not contain high-level coarse language. It is also likely that the audience of the program would be familiar with the animated style of the presenter, and that he has long been of the view that climate change is not human-induced. 
The licensee also submitted that the ordinary reasonable listener would not have taken ‘I hope he goes for the throat’ as ‘seeking or encouraging violence towards Ms Ardern in a literal sense, but rather to a ‘verbal, intellectual or political’ attack.
The ACMA agrees that the ordinary reasonable listener would have understood the primary driver behind Mr Jones’ commentary to be his disagreement with Ms Ardern’s policies. However, they would also have understood from the broadcast, that Mr Jones did not want to hear Ms Ardern’s views.
The licensee further submitted that the use of ‘shove a sock down her throat’, and ‘backhanders’ was unscripted and accidental—being in the first case, a misuse of the colloquial term ‘put a sock in it’, and in the second, as a slip up following on shortly after Mr Jones had used the term ‘backhanded compliment’. 
Regardless of the intention of the host, the ACMA considers it unlikely that the ordinary reasonable listener would have understood the statements to be accidental. There were no immediate corrections made in the broadcast, as might be expected by audiences where there is a ‘slip of the tongue’, and there were other metaphors containing violent references that were used over the course of the broadcast. 
The ACMA considers it was clear that Mr Jones used several violent metaphors, throughout the first half hour of the broadcast, in an effort to diminish Ms Ardern’s ‘political’ and ‘intellectual’ position. The ACMA considers the audience, including the core demographic, would find that using violent metaphors that suggested a male figure deliver ‘backhanders’ to a woman, a term often associated with domestic violence[footnoteRef:3], or ‘shove a sock down her throat’ to silence her, to be very offensive.  [3:  https://www.smh.com.au/politics/federal/violence-in-any-guise-must-not-be-tolerated-20120602-1zog8.html, and https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=backhander accessed 18 November 2019.] 

A subsequent explanation that the comments were accidental and unscripted does not change the meaning the statements conveyed or the offence such statements may have caused to listeners at the time of the broadcast. 
What are the demographic characteristics of the audience?
The licensee submitted audience demographic data for the program, for the period during which the broadcast occurred. This data indicated that 89% of the program’s listeners are aged 40+ years, with the average age being 61.9 years old, with 53% of the audience being male, and 47% female. 
The licensee submitted that the relevant audience demographic would likely be familiar with Mr Jones’ opiniated style.
While 2.2 of the Code requires the ACMA to have regard to the demographic characteristics of the audience of the relevant program, it does not confine the ACMA to considering only the standards prevailing within that subset, or core audience.
In light of the above, did the material offend against any generally accepted standards of decency?
Provision 2.2 requires the ACMA to consider the meaning of the phrase ‘generally accepted standards of decency’.
The objects of the BSA include the promotion of the availability of a diverse range of radio services to audiences throughout Australia. Another object is to encourage providers of broadcasting services to respect community standards in the provision of program material. 
The ACMA considers that material will not offend against ‘generally accepted standards of decency’ simply because it has ‘shock value’, is distasteful or has the effect of making a person feel uncomfortable. In deciding whether a breach has occurred, the ACMA will reflect on whether material offends against generally accepted standards to such an extent that it is unsuitable for broadcast. 
The phrase ‘generally accepted standards of decency’ refers to the current consensus of recognised present-day standards of propriety. In this regard, some guidance is provided by the courts, which have said that community standards will be those of the average person who can be summed up as moderate, and ‘not given to thoughtless emotional reaction’ nor ‘given to pedantic analysis’.[footnoteRef:4] [4:  Mackinlay v Wiley [1971] WAR 3 at 25.] 

The ACMA acknowledges that diverse audiences in Australia will not necessarily have common tastes and standards. Members of the community may accept that some material that they find coarse or offensive would not be similarly judged by others. People tend to accept, up to a point, the right of others to have such material broadcast during programs to which they listen.
The average person also recognises that standards of decency are not fixed, either over time or across all sections of the community. In considering compliance with 2.2, one of the relevant factors is the likely audience’s expectations of the program at the time of the broadcast.
The requirement for the ACMA to have regard to the demographic characteristics of the audience, is an acknowledgement that different audiences may have differing tastes and standards. It is a recognition that adults make informed choices about what content to access. 
However, the ACMA does not consider the acceptance of an opinionated style, as submitted to be a likely characteristic of the audience, necessarily equates to acceptance of the use of violent metaphors to diminish the views of a female politician. 
The broadcast generated a strong reaction in the public arena. In recent years, there has been increasing public concern and debate over the denigrating and sexist treatment of female politicians. The broadcast attracted comments from multiple public figures, including Mr Morrison, who stated:
The comment has been relayed to me and I must say on what’s been reported to me I find that very disappointing and of course, that’s way out of line… you know we don’t always have to agree, and we don’t, but when we disagree we should do it well…[footnoteRef:5] [5:  https://www.smh.com.au/national/alan-jones-tells-scott-morrison-to-shove-a-sock-down-throat-of-jacinda-ardern-20190815-p52hja.html, accessed 14 November 2019.] 

While not determinative, the ACMA notes that 127 people contacted the ACMA to complain about the program, and the broadcast attracted significant media coverage, online petitions, multiple advertiser withdrawals[footnoteRef:6] and social media commentary, particularly around the ‘shove a sock down her throat’ and ‘backhander’ comments. This was indicative of serious concerns about the broadcast within the community. [6:  https://www.smh.com.au/business/companies/alan-jones-radio-show-revenue-down-by-50pc-as-boycott-bites-20191124-p53dif.html, accessed 25 November 2019 and https://www.theguardian.com/media/2019/nov/25/alan-joness-radio-show-loses-hundreds-of-advertisers-since-jacinda-ardern-storm, accessed 26 November 2019.] 

While not forming a part of the Code, the Guidelines and Explanatory Notes on the Responsible Reporting of Domestic Violence on Commercial Radio, and Guidelines and Explanatory Notes on the Portrayal of Women on Commercial Radio acknowledge sensitivities in the community around the portrayal of women on radio, and of issues with violence toward women in Australia.
The ACMA notes that the licensee, in responding to complainants, accepted that the comments were ‘ugly and unnecessary’. Moreover, the host acknowledged in his on-air apology that his comments about Ms Ardern had caused offence, and were unacceptable. 
The former Macquarie Media chairman, Russell Tate, issued a public statement on 17 August 2019 acknowledging the comments had ‘caused offence to many people’[footnoteRef:7]. Mr Tate also reportedly wrote to advertisers, confirming Macquarie Media was conducting a full review into the program. He stated the comments: [7:  https://www.abc.net.au/cm/lb/11429344/data/statement-macq-data.pdf, accessed 14 November 2019.] 

…fell below the community standards expected of us as [a] broadcaster…
This incident has brought into sharp focus the need for all Macquarie Media broadcasters to ensure that the debate they bring to the microphone and the words they use are, at all times, respectful and reflect the standards expected today by our listeners, our clients, and the wider community.[footnoteRef:8] [8:  https://www.smh.com.au/business/companies/alan-jones-breakfast-show-to-undergo-full-review-macquarie-chairman-20190910-p52pqs.html, accessed 27 November 2019.] 

The licensee submitted to the preliminary findings:
[…] Mr Jones and Russell Tate, then Macquarie Media's chairman, had acknowledged that the broadcast had caused offence to many in the community. On that basis, the Licensee does not seek to disturb the ACMA's finding on breach of Code 2.2.  
However, the licensee also submitted that the ACMA had failed to:
…have sufficient regard to the public interest and political dimension of the broadcast and the implied constitutional freedom of political communication.
The ACMA acknowledges that it is important for broadcasters to be free to criticise policies and the behaviour of public figures, and to do so vigorously. There is no expectation that licensees should stifle debate on controversial issues in the community, or to curtail expression of criticism.
However, licensees have a responsibility to ensure that its presenters exercise care when using language on air to ensure that such statements do not offend against generally accepted standards of decency. In this case, the repeated use of violent metaphors, with an apparent encouragement of aggressive silencing of Ms Ardern, was highly offensive to the audience and did not meet audience expectations of broadcast content in contemporary Australia.
Having regard to the foregoing, the ACMA finds that the content did not meet generally accepted standards of decency. 
Accordingly, the licensee breached 2.2 of the Code.
Issue 2: Incitement of violence
2.1.	A Licensee must not broadcast a Program which in all of the circumstances:
2.1.1. is likely to incite or encourage violence or brutality or present gratuitous violence or brutality
Finding
The licensee did not breach 2.1.1 of the Code.
Reasons
The program included the following statements, relevant to the complaints:
Now I hope Scott Morrison gets tough here with a few backhanders. […]
I hope he goes for the throat this morning. […]
I just wonder whether Scott Morrison’s going to be fully briefed to shove a sock down her throat.
Likely to incite or encourage violence or brutality
The ACMA considers that in deciding whether there has been a breach of 2.1.1 in relation to the incitement and encouragement of violence or brutality, regard should be had as to whether the program was likely to:
1. urge on violence, stimulate violence, prompt violent action; or
2. inspire a person inclined to violence with courage, spirit or confidence; or 
3. stimulate violence by assistance or approval. 
Use of the words, ‘in all of the circumstances ... is likely’ imposes an objective test and implies a real and not remote possibility; something which is probable. 
To assess whether the program was likely to ‘incite’ or ‘encourage’, the ACMA asks if the segment was likely to have urged a reasonable person to commit violence or brutality. 
This incitement can be achieved through comments made about a person or group; there is no requirement that those comments include a specific call to action. There is no need for proof of intention to incite, or that anyone was in fact incited.  
However, the ACMA considers that the material must be regarded by the audience to be capable of inciting or urging the reaction in others, rather than merely conveying the speaker’s own feelings. There must be something more than an expression of opinion, something that is positively stimulatory of that reaction.  
The complainants expressed concern that the broadcast incited or encouraged violence. Complainant 2 submitted to the ACMA:
[The statement] to shove a sock down Ardern's throat is a clear, gratuitous and brutal expression of Jones' casual desire to see violence perpetrated against a woman in power, by a man in power who wishes to silence her voice. 
[…]
… incites our populace to accept such behaviours with his casual normalisation. 
[…]
… such violent misogynous broadcast by Jones encourages and contributes to, indeed incites, violence by men against women in our community. 
The acts of delivering someone a ‘backhander’, ‘going for the throat’ and ‘shoving a sock down their throat’ are violent acts. The ACMA acknowledges the complainants’ concerns in this regard. 
However, the test for the ACMA under this provision, and in the context of the program, is whether the statements, and the manner in which they were uttered, were, in all of the circumstances likely to, incite or encourage violence or brutality (emphasis added). 
The ACMA is not satisfied, having reference to the tenor, tone, and context of the broadcast, that the ordinary reasonable listener would have regarded the program as likely to urge on, prompt or stimulate violence or brutality in another person.
The licensee submitted to the ACMA that the full statement: ‘I just wonder whether Scott Morrison’s going to be fully briefed to shove a sock down her throat’ was phrased as a rhetorical question, and not a call to action.
The ACMA accepts that the comments were metaphorical and not intended as a genuine invitation for Mr Morrison to enact violent behaviour towards Ms Ardern. They were distasteful figures of speech used by the host to attempt to aggressively diminish the credibility of Ms Ardern’s leadership and her views.
Present gratuitous violence or brutality
The ACMA considers the presentation of ‘gratuitous violence or brutality’ occurs where the licensee broadcasts descriptions of violence or brutality, with a high degree of impact or which are excessively frequent, prolonged, or detailed. 
In this case, while referencing violent actions, the broadcast did not present gratuitous violence or brutality in the sense contemplated by the Code.
Accordingly, the licensee did not breach 2.1.1 of the Code.  
[bookmark: _Hlk24987465][bookmark: _Hlk24989382]Issue 3: Incitement of serious contempt or severe ridicule because of gender or nationality
2.1. 	A Licensee must not broadcast a Program which in all of the circumstances:
[…]		
2.1.4.	is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability; 
[…]
2.5.	Nothing in 2.1 and 2.4 prevents a Licensee from broadcasting a Program of the kind or kinds referred to in those provisions if the material is presented:
2.5.1.	reasonably and in good faith for academic, artistic (including comedy or satire), religious instruction, scientific or research purposes, or discussion or debate about any act or matter in the public interest; or
2.5.2.	in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest.
Finding
The licensee did not breach 2.1.4 of the Code.
Reasons
‘Likely’, ‘in all of the circumstances’ 
Use of the words, ‘likely’ ‘in all of the circumstances’ imposes an objective test and implies a real and not remote possibility; something which is probable. 
‘Incite’
To assess whether the program was likely to ‘incite’, the ACMA asks if the segment was likely to have urged a reasonable person to share feelings of hatred, contempt or ridicule on the basis of factors such as gender or nationality. Material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable viewer. There must be something more than an expression of opinion; rather, there must be something that is positively stimulatory of that reaction in others. 
This incitement or provocation can be achieved through comments made about a person or group; there is no requirement that those comments include a specific call to action. There is no need for proof of intention to incite or that anyone was in fact incited. 
Hatred, serious contempt, severe ridicule
The inclusion of the term ‘hatred’, and of the adjectives ‘serious’ and ‘severe’ contemplates the incitement of a very strong reaction in the listener. It is not sufficient that the broadcast induces a mild or even a strong response. 
In this case, the ACMA must consider whether a reasonable person would have understood that they were being urged, stimulated or encouraged by the content to share or maintain feelings of hatred, serious contempt or severe ridicule against a woman, or women, because of gender, or Tuvaluans, on the grounds of nationality. 
‘Because of’ 
The incitement to hatred, serious contempt or severe ridicule, must occur on a basis specified in 2.1.4. The phrase ‘because of’ requires that there be an identifiable causal link between the prohibited ground (for example, gender or race) and the action complained of (for example, serious contempt or severe ridicule).  
Investigation approach
To assess compliance with 2.1.4, the ACMA addresses the following questions:
· Did the program identify a person or group of persons on a relevant basis?
· In all the circumstances, was the program likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of the relevant person or group on that basis?
· If so, was the broadcast of the program nonetheless justified because the material was presented in the manner contemplated by 2.5.1 or 2.5.2 of the Code? 
3(a) Incitement of serious contempt or severe ridicule because of gender
Did the program identify a person or group of persons on a relevant basis?
The complainants expressed concern that comments made by the host of the program amounted to the incitement of serious contempt and ridicule against women. In particular, Complainant 2 referred to the ‘implicit gendered violence in his expressed hatred, contempt and ridicule’ for Ms Ardern.
The broadcast included the following comments relevant to the complaints:
Now I hope Scott Morrison gets tough here with a few backhanders.
I hope he goes for the throat this morning.
I just wonder whether Scott Morrison’s going to be fully briefed to shove a sock down her throat.
The licensee submitted there was nothing in the broadcast to indicate the suggestion to ‘shove a sock down her throat’ was made on the basis of Prime Minister Ardern’s gender. 
The licensee also submitted that this was specifically addressed in the on-air apology made by Mr Jones:
I would never wish any harm to any politician male or female and I don’t make judgement about people based on their gender.
The ACMA accepts that Mr Jones was making comments about Ms Ardern in her capacity as New Zealand’s Prime Minister. However, the ACMA also notes that Mr Jones did not confine his comments to matters of government and public policy. The program also contained the following comments which referenced Ms Ardern’s gender:
Hasn’t got a clue this woman
She is a joke this woman, an absolute and utter lightweight
And what are we saying to this silly woman, Jacinda Ardern?
The ACMA considers the three relevant statements, referred to above, were made within a context where Ms Ardern’s gender was repeatedly raised by Mr Jones and in a manner that made her gender the focus of his disparaging comments.
The ACMA considers the ordinary, reasonable listener would have understood that Ms Ardern was the subject of the broadcast because she held public office, but that Ms Ardern’s gender was also referenced several times in the broadcast.
The commentary identified Ms Ardern on the basis of her gender.
In all the circumstances, was the program likely to incite hatred against, serious contempt for, or severe ridicule of, that person or group of persons on that basis?
The issue for examination is whether the broadcast was likely in all the circumstance to have incited serious contempt or severe ridicule of a woman (Ms Ardern) because of her gender.
The ACMA accepts that while the presenter referenced Ms Ardern’s gender in the broadcast, the focus of his narrative was on his disagreement with her leadership, policies and recent statements on climate change. 
The ACMA also acknowledges that the references to Ms Ardern could build a negative association in the listener that a female leader was less competent, as his tone was condescending at times, including calling her ‘darling’. However, these connotations were unlikely in all the circumstances to have incited, in a reasonable listener, a reaction that could be described as ‘serious contempt’ or ‘severe ridicule’ against Ms Ardern because she is a woman. Instead, the focus was on the presenter rebutting Ms Ardern’s alleged criticism of Australia at the Forum.
[bookmark: _Hlk24989999]Accordingly, the licensee did not breach 2.1.4 of the Code because of gender.
[bookmark: _Hlk24989462]3(b) Incitement of serious contempt or severe ridicule because of nationality
Did the program identify a person or group of persons on a relevant basis?
[bookmark: _Hlk1468842]Complainant 2 submitted to the ACMA: 
I wonder too whether there are further breaches of the code 2.1.4 where Jones made derogatory commentary towards our Pacific Island neighbours during the same broadcast.
Over a period of approximately forty minutes, Mr Jones made a number of comments with respect to the then Prime Minister of Tuvalu, the host of the Forum, which included the following:  
So the call to Scott Morrison by this fool who’s the Prime Minister of Tuvalu ….
I wonder what the Chinese response would be to Mr Sopoaga.
So this call to Scott Morrison from this fool, who’s the Prime Minister of Tuvalu, that we have to ban coal-fired power, well let him tell China the same thing …
… and he’s being lectured by some overweight Prime Minister, then Scott Morrison should put him back in his place.
Mr Jones also made numerous comments about the people of Tuvalu intermittently across a period of more than two and a half hours:
[…] and if Tuvalu and its 11 thousand people are against fossil fuels, how about calling for a ban on jets flying to their islands. Will their tourist industry really prosper with people sailing in on wooden ships? How long ago was it we were told that Tuvalu, ‘cause they wanted money, would be submerged, under rising seas? Tuvalu is 101 small islands, across 9 atolls, a total land mass of 26 square kms, only 11 of its 101 islands have permanent human population, only 2 have a population of more than 600 […] What kind of rubbish are we being fed? And how much longer is this going to be allowed to go on?	
We give hundreds of millions of dollars of taxpayers’ money for this climate change hoax, we’ve developed a new ‘cargo cult’, a belief system amongst members of relatively undeveloped societies in which you practice all these superstitious rituals, and this will bring modern goods, supplied by more technologically advanced societies, and these developing islands have learnt that you scream ‘climate change’ and Western nations will throw money at them.
… These people are a joke, an absolute joke …
I should say that even though this Tuvalu has 11 000 people, for God’s sake, 11 000 people, a Parliament of 15, […]
I’ve already made mention about these Pacific Island nations trying to use climate change, and coal as a means to leverage more foreign aid out of Australia, India on the other hand […] India is our fourth largest trading partner; […] this is where our future lies, not pandering to a few nitwits in the Pacific Island nations.
… and these people in the Pacific Islands who are just bleeding us for money, and they’re trying to say ‘oh well if you don’t get the money, if you don’t give us the money China will. Well, is China going to give us the money? Give them the money? The biggest polluter in the world?
The licensee submitted that the statements made by Mr Jones were responding to the former Prime Minister of Tuvalu suggesting that Australia should ‘ban coal’. The licensee further submitted that the comments referred to attendees at the Forum (‘that Pacific Island mob’), the Tuvalu government and their former Prime Minister and their location during a political event in the Pacific Islands, not people of Pacific Islander or Tuvaluan descent. The licensee submitted that for these reasons, the comments were not made on the basis of the ethnicity, nationality or race of Tuvaluan people. 
The ACMA does not accept these submissions. It considers that the statements by Mr Jones referred to above did refer to people of Tuvaluan descent. Specifically, Mr Jones identified an individual (Mr Sopoaga) and a group of persons (‘its 11 thousand people’) on the basis that they were from Tuvalu, a Pacific Island nation. 
The ACMA considers that when Mr Jones referred to people collectively (‘their tourist industry’, ‘members of relatively undeveloped societies’, ‘these people are a joke, an absolute joke’, ‘for God’s sake, eleven thousand people’, ‘a few nitwits in the Pacific Island nations’, ‘these people in the Pacific Islands’) those references would have been understood by the ordinary reasonable listener to refer to either the Tuvaluan population or the Tuvaluan representatives at the Forum. 
The ACMA considers that during the broadcast people were, either individually (Mr Sopoaga) or collectively, identified, at least in part, by their Tuvaluan nationality.    
Therefore, the program identifies a person and a group of persons on the relevant basis of nationality. 
In all the circumstances, was the program likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, the relevant person or group on that basis?
The comments by Mr Jones concern the actions of the then Prime Minister of Tuvalu (Mr Sopoaga) in writing to Mr Morrison, and about Tuvalu itself, its people, its alleged national characteristics, and its behaviour over the issue of climate change.
Mr Jones’ comments were made within the context of public comments made two days earlier by Mr Sopoaga, that ‘Australia still needs to cut emissions and not open new coal mines’, which followed Mr Morrison’s announcement of $500 million in aid funding for Pacific Islands to ‘invest in renewable energy and make infrastructure more resilient to climate-related natural disasters’.[footnoteRef:9]  [9:  https://www.afr.com/politics/federal/pm-s-500m-climate-package-fails-to-placate-pacific-20190813-p52gh7, accessed 11 November 2019.] 

The licensee submitted:
The [statements by Mr Jones] were a mere expression of Mr Jones’ opinion on [matters of public interest] and would not be considered or interpreted as incitement of the emotions specified in Code 2.1.4 in a reasonable listener. Nothing in the Broadcast can be considered as “inciting” listeners to hate or experience serious contempt or severe ridicule for any person. Mr Jones’ commentary lacks the necessary stimulation or urgency to prompt such emotions.  
Statements about Mr Sopoaga
The ordinary reasonable listener would have understood Mr Jones’ comments to personally disparage Mr Sopoaga and denigrate him on the basis of his intelligence, his behaviour and competence as a national leader, and his physical appearance. 
Listeners would have understood from the mocking tone in Mr Jones’ voice when he referred to Mr Sopoaga by name, that he had no respect for him. However, the ACMA considers the ordinary reasonable listener would not have understood the comments to be inciting or encouraging others to share in Mr Jones’ sentiments. 
Although the broadcast identified Mr Sopoaga as Tuvaluan, the ACMA accepts the licensee’s submission that listeners were not being asked to share in negative feelings about Mr Sopoaga on the basis of his nationality. 
Comments about the people of Tuvalu and their representatives
These comments should also be understood within the context of the public comments made by Mr Sopoaga about Australia’s production of coal and Mr Jones’ widely expressed opposition to climate change being verifiably linked to fossil fuel use.
The ordinary reasonable listener would have had understood Mr Jones’ comments about the people and representatives of Tuvalu, however bluntly expressed, to be likely based on his rationale that Tuvalu is a small country that should not tell Australia how it should behave.
The ordinary reasonable listener would have also understood from the comments, that Mr Jones had no respect for Tuvalu, a country that was a recipient of financial aid, that was sought and granted on the basis of what Mr Jones believes to be bogus claims about climate change. In order to prosecute his argument that Tuvalu was not to be listened to, Mr Jones referred to the mid-twentieth century anthropological notion of ‘cargo cults’ – said to be a cultural phenomenon attributed by western social scientists to South Pacific societies.[footnoteRef:10]  [10:  https://www.anthroencyclopedia.com/entry/cargo-cults, accessed 14 November 2019.] 

The objective of this rhetorical approach was to undermine any position Tuvaluans might articulate by amplifying the differences between a supposed large and sophisticated Australia, and a small and ‘undeveloped’ Tuvalu. 
Mr Jones used the idea of Tuvaluans participating in a ‘cargo cult’ to delegitimise their position on climate change as a strategy to deceptively extract financial assistance from Australia. He did this by portraying that strategy as an outmoded, unsophisticated and valueless cultural practice based on ‘superstitious ritual’ believed to conjure technological prosperity.
The ACMA considers that Mr Jones’ extensive comments, which included an explanation of the meaning of the term ‘cargo cult’, invited the listener to agree with his argument. The ACMA also considers that this argument depended upon the devaluing of Tuvaluans and Tuvaluan society. The reference to ‘cargo cult’ is an outdated and racial stereotype that was used by Mr Jones to create the impression in his listeners that Tuvaluans are ‘undeveloped’, ‘superstitious’, ‘nitwits’, and ‘bleeding us for money’. 
Mr Jones sought to amplify these feelings in his listeners by repeating the comments about the Tuvaluans throughout the broadcast. In this way, Mr Jones invited his listeners to share in feelings of contempt and ridicule for this ‘backward’ nation that was bleeding Australia of money on the basis of their false claims about climate change. 
To that extent, and for such a rhetorical strategy to be effective, the ACMA accepts that Mr Jones sought to provoke a level of ridicule or contempt toward Tuvaluans in the listener, and that an ordinary reasonable listener would have recognised this. The ACMA also considers that many listeners would have found this repetitive devaluing of the Tuvaluans and Tuvaluan society to be offensive.
However, the ACMA considers that although the commentary was offensive, it did not meet the requisite tests of ‘serious’ contempt or ‘severe’ ridicule on the basis of nationality. The main target of Mr Jones in making these comments was Australia’s provision of financial assistance to Pacific Island nations (including Tuvalu) for the amelioration of the impacts of what Mr Jones clearly regards as the climate change ‘hoax’. It is this notion for which the listener was urged to primarily share feelings of contempt.
The ACMA does not consider that, in broadcasting Mr Jones’ comments about the former Prime Minister of Tuvalu, and the people and representatives of Tuvalu, the licensee incited serious ridicule of or serious contempt for a person or group of persons on the basis of nationality. 
Accordingly, the licensee did not breach 2.1.4 of the Code on the basis of nationality.
Issue 4: Accuracy
3.2. 		In broadcasting Current Affairs Programs, a Licensee must use reasonable efforts to ensure 	that:
3.2.1. 	factual material is reasonably supportable as being accurate;
[…]
3.5		There will be no breach of the accuracy requirements at […] 3.2.1 if:
3.5.1.	the Licensee can establish on the balance of probabilities that the news or factual material is accurate; or
3.5.2.	a disputed fact was not a material fact; or
3.5.3.	a correction, which is appropriate in all the circumstances, is made within 30 Business Days of the Licensee receiving either a Code Complaint, or notice of a Code Complaint being referred to the ACMA (whichever is later).
[…]
3.10		Compliance with […] 3.2 must be assessed by taking into account all of the circumstances at 	the time of preparing and broadcasting the material, including: 
3.10.1.	the facts known, or readily ascertainable, at that time; 
3.10.2.	the context of the material within the News Program or Current Affairs Program in its entirety; 
3.10.3.	the time pressures associated with the preparation and broadcast of News Programs and Current Affairs Programs; and 
3.10.4.	in relation to a Current Affairs Program, the format and style of the Current Affairs Program.
Finding
The licensee breached 3.2.1 of the Code.
Reasons
To assess compliance against 3.2, the ACMA has addressed the following questions:
· What did the material convey to the ordinary reasonable listener?
· Was the material factual in character?
· If so, was the factual material reasonably supportable as being accurate?
· In making this assessment, the ACMA must take account of all the circumstances at the time of preparing and broadcasting the material.
· If not, do the exemptions at 3.5 of the Code apply?
The Code provisions in 3.2 of the Code apply to current affairs programs. A ‘Current Affairs Program’ is defined in the Code as:
[…] a Program the predominant purpose of which is to provide interviews, analysis, commentary or discussion, including open-line discussion with listeners, about current social, economic or political issues.
Based on its content, the program is a current affairs program for the purposes of the Code.
The wording of 3.2.1 makes it clear that the licensee’s obligation is to make reasonable efforts to ensure that factual material is reasonably supportable as being accurate. This requires consideration of the evidence provided by the licensee as to its efforts at the time the material was broadcast.
The ACMA has previously noted that whether reasonable efforts have been made to ensure that factual material is reasonably supportable as being accurate will depend on the relevant circumstances at the time of preparing and broadcasting the program. 
Provision 3.2.1 does not impose an absolute or best efforts obligation to ensure factual material is reasonably supportable as being accurate. However, the efforts taken by the licensee should be commensurate with the nature and context of the subject matter. These efforts can include checking the credibility of sources, taking steps to verify the accuracy of the material against these sources, and accounting for other credible material casting doubt upon the material.
The relevant statements for assessment were: 
1. [bookmark: _Hlk25142062][bookmark: _Hlk23428688]She’s excluded agriculture and methane, that’s cows breaking wind, because they contribute half of New Zealand’s greenhouse gas emissions.
2. [bookmark: _Hlk23429254]New Zealand’s carbon dioxide has grown by 10.8 percent per capita, since 1990. Australia, 1.8 percent.
3. [bookmark: _Hlk25072439]When it comes to fossil fuel generation – that’s coal and oil and gas and biomass – biomass, which is dirtier I might add than Australian black coal, New Zealand gets almost 70 percent of its energy from these things she’s carrying on about, coal, oil, gas, biomass, but when it comes to solar and wind, which she’s in love with, we get 12.1 percent, New Zealand 0.93.
Statement 1: ‘She’s excluded agriculture and methane, that’s cows breaking wind, because they contribute half of New Zealand’s greenhouse gas emissions’
[bookmark: _Hlk25164083]What did the material convey to the ordinary reasonable listener?
Statement 1 occurred in the context of a discussion about Ms Ardern’s promise for New Zealand to ‘have a carbon neutral economy by 2050’. 
Mr Jones referred to excluding ‘agriculture and methane’ from New Zealand’s target. The ACMA considers that the qualifying statement ‘that’s cows breaking wind’ conveyed to the ordinary reasonable listener that what was being excluded was methane from agriculture, for example from emissions from cattle and other livestock.
[bookmark: _Hlk25164204]The ACMA considered that the ordinary reasonable listener would have understood the statement to convey:
· [bookmark: _Hlk25147103][bookmark: _Hlk25148178]Methane emissions from agriculture have been excluded from New Zealand’s plan for a ‘carbon neutral economy by 2050’.
· Methane emissions from agriculture contribute half of New Zealand’s greenhouse gas emissions.
· Methane emissions from agriculture have been excluded from the carbon neutral plan because they contribute half of New Zealand’s greenhouse gas emissions (emphasis added).
[bookmark: _Hlk25164429]Was the material factual in character?
The ACMA considers that the following elements of the statement constitute factual material, being specific, unequivocal and capable of independent verification:
· Methane emissions from agriculture have been excluded from New Zealand’s plan for a ‘carbon neutral economy by 2050’.
· Methane emissions from agriculture contribute half of New Zealand’s greenhouse gas emissions.
Conjecture around the motivations for excluding agriculture and methane from the carbon neutral plan is subjective and contestable, and so does not constitute factual material for the purposes of the assessment.
[bookmark: _Hlk25164583]If so, was the factual material reasonably supportable as being accurate?
The next step is to determine whether the licensee made reasonable efforts to ensure the factual material was reasonably supportable as being accurate.
The licensee submitted to the ACMA that it relied on an article from The Australian[footnoteRef:11] and the Climate Home News website.[footnoteRef:12] [11:  https://www.theaustralian.com.au/nation/politics/australia-has-to-answer-to-pacific-arderns-climate-blast/news-story/a75b975eabac7938facc693912fa0039, accessed 19 November 2019.]  [12:  https://www.climatechangenews.com/2019/05/08/new-zealand-introduces-zero-carbon-bill-concession-farmers/, accessed 20 November 2019.] 

The Australian is published by News Corp Australia. The relevant article, Hot air: NZ sets carbon test for PM, included the following statements:
But his New Zealand counterpart, […] has promised a carbon-neutral economy by 2050
[…]
To achieve her carbon-neutral pledge, Ms Ardern has excluded agriculture and methane, which contribute about half of New Zealand’s greenhouse gas emissions.
[bookmark: _Hlk25165421]The ACMA has previously noted that in many, if not most, situations, reference to a current mainstream media source will be indicative of reasonable efforts. However, as stated, any assessment of reasonableness must also take account of credible material that raises doubts about the accuracy of such a mainstream media source, where it is practicable and reasonable for the licensee. 
In this case, the licensee has submitted that it also relied on Climate Home News, which describes itself as ‘an independent news site dedicated to bringing important climate stories’ and ‘deep reporting from around the world on the political, economic, social and natural impacts of climate change’, including ‘UN climate talks’.[footnoteRef:13]  [13:  https://www.climatechangenews.com/about-us/, accessed 20 November 2019.] 

The relevant article, New Zealand introduces ‘zero carbon’ bill with concession to farmers, stated:
New Zealand will cut net emissions to zero for all greenhouse gases except methane by 2050, under a draft law sent to parliament on Wednesday.
The government proposed a 24-47% cut in methane from 2017 levels, in a compromise with farmers. Almost half the country’s emissions come from agriculture, driven by large sheep and cattle herds belching methane.[footnoteRef:14] [14:  https://www.climatechangenews.com/2019/05/08/new-zealand-introduces-zero-carbon-bill-concession-farmers/, accessed 20 November 2019.] 

[bookmark: _Hlk25157288][bookmark: _Hlk25154801]The Climate Home News article included multiple links, including one to the official ‘Climate Change Response (Zero Carbon) Amendment Bill’ web page on New Zealand’s Ministry for the Environment website[footnoteRef:15].  [15:  https://www.mfe.govt.nz/climate-change/zero-carbon-amendment-act?_ga=2.161204728.436185059.1557307302-2026805177.1557307302, accessed 20 November 2019.] 

[bookmark: _Hlk32571181]The ACMA, notes:
· The licensee used two sources; one a mainstream national newspaper, the other, a climate change focussed international news website that included multiple links to official government sources.
· The two sources often hold different outlooks on claims about human-induced climate change, each providing a potential ‘credible source of doubt’ on the other’s assertions.
· The two sources supported the figures in the statement.
Taking into account the factors in 3.10 of the Code, the ACMA considers that, with respect to Statement 1, reliance on these materials was commensurate with the nature and context of the subject matter and therefore, the licensee made reasonable efforts to ensure that factual material was reasonably supportable as being accurate. 
Statements 2 and 3: 
2. ‘New Zealand’s carbon dioxide has grown by 10.8 per cent per capita, since 1990, Australia, 1.8 per cent’
3. ‘When it comes to fossil fuel generation, that’s coal and oil and gas and biomass, biomass which is dirtier, I might add, than Australian black coal, New Zealand gets almost 70 percent of its energy from these things she’s carrying on about, coal, oil, gas, biomass, but when it comes to solar and wind, which she’s in love with, we get 12.1 percent, New Zealand 0.93.’
The licensee submitted to the ACMA:
In making Statements 2 and 3, the licensee relied upon aggregated information and data provided by the [Activist Group]. 
The Activist Group’s website summarises its position about human-induced climate change:
Climate change fanaticism is proving to be the 21st century’s socialism. It’s time to Curb the Climate Commies. […] Decrying our nation’s sources of prosperity – oil, gas, coal, mining – is not on. There’s no satisfying the climate commies.
The licensee submitted that the Activist Group emailed the following information to Mr Jones the day prior to the broadcast:
Since 1990, NZ has grown CO2 per capita at 10.8% vs Australia at 1.8%. 
When it comes to fossil fuel power generation {coal, oil, gas, biomass (dirtier than Australian black coal)} NZ gets 67.2% vs our 84.8%. Still, when it comes to wind and solar, Australia has around 12.1% vs NZ's 0.93%.
In the broadcast, Mr Jones made the following statements:
New Zealand’s carbon dioxide has grown by 10.8 percent per capita, since 1990, Australia, 1.8 percent.
And when it comes to fossil fuel generation, that’s coal and oil and gas and biomass, biomass which is dirtier, I might add, than Australian black coal, New Zealand gets almost 70 percent of its energy from these things she’s carrying on about, coal, oil, gas, biomass, but when it comes to solar and wind, which she’s in love with, we get 12.1 percent, New Zealand 0.93.
Statement 2: ‘New Zealand’s carbon dioxide has grown by 10.8 per cent per capita, since 1990, Australia, 1.8 per cent’
What did the material convey to the ordinary reasonable listener?
Statement 2 occurred in a discussion about the alleged hypocrisy of Ms Ardern in making critical statements about Australia’s emissions, and contained the following two assertions:
· [bookmark: _Hlk25164322]New Zealand’s carbon dioxide emissions had grown by 10.8 percent per capita, between 1990 and the current period.
· Australia’s carbon dioxide emissions had grown by 1.8 percent per capita, between 1990 and the current period.
The meaning conveyed to the ordinary reasonable listener was that New Zealand’s carbon dioxide emissions per capita had grown significantly more than Australia’s.
Was the material factual in character?
[bookmark: _Hlk25324831]Statement 2 was introduced by Mr Jones as ‘the facts’ about the matter under discussion. ACMA considers that the statement constitutes factual material about carbon dioxide emissions, being specific, unequivocal and capable of independent verification.
[bookmark: _Hlk25239082]If so, was the factual material reasonably supportable as being accurate?
The next step is to determine whether the licensee made reasonable efforts to ensure the factual material was reasonably supportable as being accurate.
[bookmark: _Hlk25223454]The licensee submitted that Statement 2 was ‘supported by a series of calculations’ based on data from The Joint Research Centre – Emissions Database for Global Atmospheric Research (EDGAR)[footnoteRef:16], an internationally recognised, credible data source.  [16:  https://edgar.jrc.ec.europa.eu/overview.php?v=booklet2018&dst=CO2pc, accessed 19 November 2019.] 

The EDGAR data[footnoteRef:17], referred to in the licensee’s submission, lists carbon dioxide emissions, per capita, for Australia and New Zealand as follows: [17:  https://op.europa.eu/en/publication-detail/-/publication/41811494-f131-11e8-9982-01aa75ed71a1/language-en, pages 37 and 160, and https://edgar.jrc.ec.europa.eu/overview.php?v=booklet2018&dst=CO2pc#, CO2 per capita data, accessed 19 November 2019.] 

	Country
	1990 (tonnes per capita)
	2017 (tonnes per capita)

	Australia
	16.161
	16.452

	New Zealand
	7.065
	7.819


These figures show that although New Zealand’s carbon dioxide emissions per capita are less than 50 per cent of Australia’s, between 1990 and 2017 there has been a 10.67 percent increase for New Zealand, and a 1.8 percent increase for Australia. These figures are broadly consistent with those quoted in the Activist Group email and used by Mr Jones in the broadcast.
Taking into account the factors in 3.10 of the Code, the ACMA notes the licensee submitted that the statement in the email from the Activist Group was ‘supported by a series of calculations’ based on data from an internationally recognised, credible data source with direct links and references for the source documents provided.
These figures have been demonstrated by the licensee to be reasonably supportable as being accurate. The ACMA considers the licensee used reasonable efforts in broadcasting the figures cited by the Activist Group in Statement 2. 
Statement 3: ‘When it comes to fossil fuel generation, that’s coal and oil and gas and biomass, biomass which is dirtier, I might add, than Australian black coal, New Zealand gets almost 70 percent of its energy from these things she’s carrying on about, coal, oil, gas, biomass, but when it comes to solar and wind, which she’s in love with, we get 12.1 percent, New Zealand 0.93.’
In addition to the information submitted in relation to Statement 2, the licensee submitted:
[bookmark: _Hlk25245965][bookmark: _Hlk25746144][bookmark: _Hlk25317069][bookmark: _Hlk32570083]In relation to Statement 3, the information and data provided by [The Activist Group] was based upon the website ‘New Zealand’s Consumption’, http://www.energymix.co.nz/our-consumption/new-zealands-consumption/#new-zealands-energy-mix-5bc40 (Website). The Website lists as its source the publication Energy in New Zealand 2018 (2018), an annual publication by New Zealand’s Ministry of Business, Innovation & Employment, available online at: https://www.mbie.govt.nz/assets/d7c93162b8/energy-in-nz-18.pdf.
What did the material convey to the ordinary reasonable listener?
[bookmark: _Hlk25241773]Statement 3 was broadcast directly after Statement 2, as part of the discussion alleging Ms Ardern had been hypocritical in criticising Australia’s emissions. 
The meaning conveyed was that New Zealand gets most of its energy from using fossil fuels, and that in contrast with Ms Ardern’s comments, Australia was getting significantly more of its energy from wind and solar than New Zealand. The figures were therefore used to reinforce the argument that Ms Ardern was being hypocritical in her criticism of Australia.
Was the material factual in character?
Statement 3 was introduced by Mr Jones, along with Statement 2, as ‘the facts’ on the issue at hand. Statement 3 contained a number of assertions, with some having more specificity than others.
The ACMA considers the following elements of Statement 3 constitute factual assertions, being specific, unequivocal and capable of independent verification:
· Coal, oil, gas and biomass are fossil fuels (and New Zealand gets almost 70 percent of its energy from fossil fuels—being coal, oil, gas and biomass).
· Australia gets 12.1 percent of its energy from solar and wind, New Zealand only gets 0.93 percent of its energy from solar and wind, and that these two statistics represent measures capable of fair comparison. 
If so, was the factual material reasonably supportable as being accurate?
The next step is to determine whether the licensee made reasonable efforts to ensure the factual material was reasonably supportable as being accurate.
1. [bookmark: _Hlk32584217]Assertion that ‘coal, oil, gas and biomass’ are fossil fuels 
Biomass is not a fossil fuel. Fossil fuels are formed under great pressure over geologic time by the alteration and decomposition of plant and animal deposits buried in sediment millions of years ago. Fossil fuels are non-renewable and once consumed, cannot be replenished.[footnoteRef:18] Biomass is defined as organic matter used as a source of energy, as the residue of farming activity, landfill, compressed household waste, etc. It is a renewable resource which can be replenished.[footnoteRef:19] [18:  https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=fossil+fuels, accessed 19 November 2019.]  [19:  https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=biomass, accessed 19 November 2019.] 

Both of the sources referenced by the licensee as a basis for the Activist Group calculations used by Mr Jones (‘New Zealand’s Consumption’[footnoteRef:20] and the source document, ‘Energy in New Zealand 2018’[footnoteRef:21]) very clearly categorise ‘biomass’ as a renewable resource, and not a fossil fuel.[footnoteRef:22] [20:  http://www.energymix.co.nz/our-consumption/new-zealands-consumption/#new-zealands-energy-mix-5bc40, accessed 19 November 2019.]  [21:  https://www.mbie.govt.nz/dmsdocument/7040-energy-in-new-zealand-2019, accessed 19 November 2019.]  [22:  https://www.mbie.govt.nz/building-and-energy/energy-and-natural-resources/energy-statistics-and-modelling/energy-publications-and-technical-papers/energy-in-new-zealand/, accessed 19 November 2019.] 

Therefore, the ACMA considers the assertion that biomass is a fossil fuel was not reasonably supportable as being accurate and the licensee did not use reasonable efforts to ensure that it was so. 
[bookmark: _Hlk32593536]As the ACMA considers it was not accurate to claim that biomass is a fossil fuel, it did not consider the accuracy of the subsequent assertions (around total energy from fossil fuels) based on that inaccurate information.
2. [bookmark: _Hlk32590849][bookmark: _Hlk32593403]Assertion that Australia gets 12.1 percent of its energy from solar and wind, but New Zealand only gets 0.93 percent of its energy from solar and wind 
The licensee submitted that the relevant data sources for the assertion were from:
· New Zealand – the website New Zealand’s Consumption[footnoteRef:23]. [23:  http://www.energymix.co.nz/our-consumption/new-zealands-consumption/#new-zealands-energy-mix-5bc40, accessed 19 November 2019.] 

· Australia – the BP Statistical Review of World Energy 2019[footnoteRef:24] (at page 54 and 56). [24:  https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2019-full-report.pdf, accessed 19 November 2019.] 

The ACMA notes that these sources cite credible, internationally recognised data sources.
However, the assertion that ‘Australia gets 12.1 percent of its energy from solar and wind, but New Zealand only gets 0.93 percent of its energy from solar and wind’ appears to rely on the following calculations:
· Solar and wind as a proportion of total ‘energy mix’ in New Zealand in 2017; and
· Solar, wind and ‘other renewables’[footnoteRef:25] as a percentage of total ‘electricity generation’ in Australia in 2018. [25:  Such as geothermal and biomass. For definition of ‘renewables’ in the relevant source document, see footnote at page 51: https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2019-full-report.pdf, page 51, accessed 27 November 2019.] 

The ACMA notes that the ‘energy mix’ of total primary energy supply referred to on the New Zealand website, refers to the combination of the various energy sources (e.g. oil, gas, solar, wood, wind etc) which a country uses to meet its energy needs. This not only includes the energy used in ‘electricity generation’, but other energy uses such as fuel used in transportation and non-electrical energy used in industry and manufacturing.[footnoteRef:26] This distinction was clear on the source website for New Zealand.[footnoteRef:27]  [26:  https://www.planete-energies.com/en/medias/close/about-energy-mix, accessed 22 November 2019.]  [27:  For example, by stating that half of New Zealand’s ‘energy mix’ is used for transport, and only a quarter for ‘electricity generation’. See http://www.energymix.co.nz/our-consumption/new-zealands-consumption/#new-zealands-energy-mix-5bc40, accessed 19 November 2019.] 

Based on the submissions from the licensee (including the source material), the claims made in the broadcast did not compare like-for-like data, by: 
· conflating ‘energy mix’ and ‘electricity generation’ 
· comparing data from Australia from one year (2018) with New Zealand’s from a different year (2017), without acknowledging they were from different years
· including ‘solar, wind and other renewables’[footnoteRef:28] in the calculation for Australia, while excluding ‘other renewables’ from the New Zealand figures. [28:  For definition of ‘renewables’ in the relevant source document, see footnote at page 51: https://www.bp.com/content/dam/bp/business-sites/en/global/corporate/pdfs/energy-economics/statistical-review/bp-stats-review-2019-full-report.pdf, page 51, accessed 27 November 2019.] 

The licensee submitted that:
[bookmark: _Hlk32924097]… had the Activist Group used "like for like" data from the BP Report to perform the comparison, the comparisons for solar and wind would have been 10.8% (Australia) to 4.7% (New Zealand). It follows that the "like for like" data supports Mr Jones' point, that Australia gets significantly more of its electricity from solar and wind than New Zealand, 
This submission highlights the complexity of the statement, based as it was on different measures. In the statement, Mr Jones refers to ‘fossil fuel generation’ and ‘energy’. The licensee’s submission, however, refers to a comparison based on ‘electricity generation’ from solar and wind. As noted above, ‘electricity generation’ and ‘energy mix’ are two different measures.
The context in which Mr Jones made Statement 3 was his criticism of Ms Ardern’s promise for New Zealand to ‘have a carbon neutral economy by 2050’. 


Prior to making Statement 3, Mr Jones stated:
Jacinda Ardern, well, she’s in the headlines today, because this lightweight New Zealand Prime Minister, Jacinda Ardern, is challenging Scott Morrison over climate change…and this is in relation to this Pacific Leader’s Forum, … So Jacinda Ardern gets a headline because she’s promised to have a carbon neutral economy by 2050, she doesn’t even know what it means, Jacinda, it’s carbon dioxide, darling, not carbon…carbon dioxide we’re talking about. 
The ACMA considers the ordinary reasonable listener would have understood from Statement 3 that Mr Jones was providing factual information to back up his claim that the New Zealand Prime Minister should not criticise Australia over its efforts to reduce emissions. As an example. Mr Jones provided data on energy produced from solar and wind renewable sources to demonstrate that Australia has a better track record in this regard.
Mr Jones did not qualify Statement 3 by reference to other data included in the source material. For example, while the source data (as submitted by the licensee) indicates that Australia generates 10.8% of its electricity from solar and wind, and New Zealand generates less, being 4.7%, that same data also indicates that New Zealand’s main sources of renewable electricity are hydroelectric and geothermal, given the country’s available natural resources. Any comparison of the two countries on ‘solar and wind’ alone would not be an accurate comparison of the use of renewable energy in Australia and New Zealand. 
The ACMA considers reasonable efforts to ensure factual material is reasonably supportable as accurate will likely include checking claims made in third-party sources against official, credible sources.
The ACMA notes the following observations, based on a comparison of like-for-like data, derived from the official New Zealand source data referred to by the licensee[footnoteRef:29], and the Australian Government’s equivalent official energy report[footnoteRef:30]: [29:  Energy in New Zealand 2018: https://www.mbie.govt.nz/assets/d7c93162b8/energy-in-nz-18.pdf, accessed 19 November 2019.]  [30:  Australian Energy Update 2018: https://www.energy.gov.au/sites/default/files/australian_energy_update_2018.pdf, accessed 19 November 2019.] 

· New Zealand compared with Australia on electricity generation[footnoteRef:31]: [31:  Rounded to the nearest percent, for calendar year 2017.] 

· New Zealand – 82% renewables, 18% fossil fuels[footnoteRef:32] [32:  See pages 2 and 45, of Energy in New Zealand 2018, accessed 19 November 2019.] 

· Australia – 15% renewables, 85% fossil fuels[footnoteRef:33] [33:  See pages 24 and 25 of Australian Energy Update 2018 (for calendar year figures, noting the figure quoted on page 1 is for 2016-17), accessed 19 November 2019.] 

· New Zealand’s total ‘energy mix’ for the same year is cited[footnoteRef:34] as: [34:  Rounded to the nearest percent, for calendar year 2017.] 

· 40% renewables, 60% fossil fuels.[footnoteRef:35]  [35:  See pages 5 and 6, and table on pages 14 and 15 of Energy in New Zealand 2018, accessed 19 November 2019.] 

Australia’s total ‘energy mix’ data is only available from the official government source in business years (in this case 2016-2017), but nevertheless gives an indication of total renewable use, proportionally, within the country:
· 6% renewables, 94% fossil fuels[footnoteRef:36] [36:  See page 2 of Australian Energy Update 2018, and Table A2 for data set, available at: https://www.energy.gov.au/publications/australian-energy-update-2018, accessed 19 November 2019.] 

It is apparent to the ACMA that Statement 3, primarily consisting of the contents of an email from an activist organisation, contained a factual error about ‘biomass’ and used alleged comparisons that were not based on like-for-like data. 
The carriage of this incorrect and inconsistent information into the broadcast indicates to the ACMA that the licensee had not sufficiently checked the veracity of the claims in the Activist Group’s email with regard to Statement 3.
Therefore, the ACMA considers the licensee did not use reasonable efforts to ensure the accuracy of Statement 3.
Assessment of all the circumstances at the time of preparing and broadcasting Statement 3
Under 3.10 of the Code, compliance with 3.2 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material including: 
· [bookmark: _Hlk32956784]the facts known, or readily ascertainable, at that time; 
· the context of the material within the News Program or Current Affairs Program in its entirety; 
· the time pressures associated with the preparation and broadcast of News Programs and Current Affairs Programs; and 
· in relation to a Current Affairs Program, the format and style of the Current Affairs Program.
It is apparent to the ACMA that Statement 3 contained a factual error about ‘biomass’ and the conflation of data that was not based on like-for-like data sources. These were apparent to the ACMA by cross-checking the assertions made in the broadcast, against the source materials cited by the licensee. 
Regarding ‘reasonable efforts’ and Statement 3, the licensee submitted that nothing in Code 3.2.1 requires the licensee to ensure factual comparisons are made with ‘like-for­like’ data.
The ACMA is not persuaded by this reasoning. The obligation on a licensee is to use reasonable efforts to ensure that factual material is reasonably supportable as being accurate. The ACMA has previously observed that this should be commensurate with the nature and context of the subject matter. Where a licensee presents factual material as part of a statement of comparison, the obligation to ensure the statement is reasonably supportable extends to the assertion of comparability.
In this case, the multiple factual statements were supplied from a third-party email from an anti-climate change activist group that was made available the day prior to the broadcast. The ACMA expects that the licensee would apply requisite scrutiny to the claims, including by checking each of the assertions—particularly when they were being used to argue a matter of serious public concern.
The licensee also submitted that given the Activist Group email was reliable in relation to Statement 2 the licensee was entitled to believe that it was also reliable in relation to the wind and solar comparison in Statement 3.
The ACMA does not consider that only partially fact-checking some data in an email supplied by a third-party activist group demonstrates reasonable efforts by the licensee to ensure factual material was accurate.  
As stated, 3.2.1 does not impose an absolute obligation of accuracy. However, in this case, the ACMA is not satisfied that the licensee used reasonable efforts to ensure that the factual material in Statement 3 was reasonably supportable as being accurate.

Do the exemptions in 3.5 of the Code apply?
Before finding a breach of 3.2 of the Code, the ACMA is required to consider any relevant exemptions under 3.5 of the Code. 
3.5.1: Balance of probabilities
The licensee has not established that the factual assertions in Statement 3 were accurate on the balance of probabilities. 
3.5.2: Materiality
The licensee has submitted that the assertions in Statement 3 were not ‘material facts’. 
The ACMA does not agree. Statement 3 was about fossil fuel use in New Zealand. Statement 3 also compared Australia’s energy use with that of New Zealand. These assertions were used to question the credibility of Ms Ardern’s leadership and her policies. In the context of the program in its entirety, the factual assertions in Statement 3 were material facts. 
3.5.3: Corrections
There has been no correction broadcast with respect to Statement 3.
Accordingly, as none of the exemptions in 3.5 have been found to apply, the ACMA finds that in broadcasting Statement 3, the licensee breached 3.2.1 of the Code.


Attachment A
Transcript of relevant extracts of The Alan Jones Breakfast Show, broadcast on 2GB on 15 August 2019 
0:33
Now before we get on there’s a couple of headlines both in the print and electronic media about this Jacinda Ardern. Now it’s one thing to make a star of yourself on the international stage, and it’s about us, Australia, you can smile and hug people but back home, the popularity of this woman is starting to wane. Her approval rating last week sunk to 41 percent, 10 points lower than in April, after the Christchurch attack, and she’s been accused of over indulging herself on foreign affairs issues; that’s pretty easy stuff…you just have to talk and smile and get your picture taken…make a star of yourself with people who don’t know you. 
Back home she’s in trouble. She’s under threat from the opposition but they really don’t have too much support, the electorate though see her in a different light. It’s easy to smile at foreign functions; that won’t win you votes. She’s now struggling to live up to all her self-generated hype, I’m leading to something, bear with me, unemployment in New Zealand’s expected to rise, poverty is raising its head, one think tank, MD said, ‘the sheer incompetence of her government can’t be hidden anymore. She was elected on a major issue of housing, but doesn’t have a housing policy, and a wonderful backhanded compliment, as one person said, if she was a sovereign rather than a Prime Minister she’s hit the job description 100 percent…so it’s all swanning around you see. Having your picture taken.
Jacinda Ardern, well, she’s in the headlines today, because this lightweight New Zealand Prime Minister, Jacinda Ardern, is challenging Scott Morrison over climate change…and this is in relation to this Pacific Leader’s Forum, where the cargo cult mentality is alive and well. Talk climate change, and we’ll be panicked into giving more money. So Jacinda Ardern gets a headline because she’s promised to have a carbon neutral economy by 2050, she doesn’t even know what it means, Jacinda, it’s carbon dioxide, darling, not carbon…carbon dioxide we’re talking about. 
Oh, she’s excluded agriculture and methane, that’s cows breaking wind, because they contribute half of New Zealand’s greenhouse gas emissions.
Now I hope Scott Morrison gets tough here with a few backhanders…he’s got a stack of staff, someone should have him, this morning, with a full briefing. The fact is since 1990 New Zealand has grown carbon dioxide per capita by 10.8 percent, New Zealand. I don’t have a problem with carbon dioxide, it’s only those swallowers of the hoax that seem to have a problem, but if they want to make it an issue, they’d better live with the facts.
New Zealand’s carbon dioxide has grown by 10.8 percent per capita, since 1990, Australia, 1.8 percent.
And when it comes to fossil fuel generation, that’s coal and oil and gas and biomass, biomass which is dirtier, I might add, than Australian black coal, New Zealand gets almost 70 percent of its energy from these things she’s carrying on about, coal, oil, gas, biomass, but when it comes to solar and wind, which she’s in love with, we get 12.1 percent, New Zealand 0.93.
Hasn’t got a clue, this woman. Is Scott Morrison going to be properly briefed? And I’ll make one other point to you Jacinda. According to the latest Bureau of Statistics figures, there are 568,000 New Zealanders in Australia, or more than double the number three decades ago, why? Why do they want to live here, they’re New Zealanders? Are they making a statement? 568,000. Statistically we have five times New Zealand’s population but only 38,600 Aussies live in New Zealand. We’ve got 15 times that number of Kiwis living here. Jacinda I think perhaps they prefer the Scott Morrison run country to the way in which you run yours. Jacinda Ardern.
Now, which brings us to this mob in the Pacific Islands. They want Scott Morrison to ban coal. Are they going to tell China to ban coal? […] 
So the call to Scott Morrison by this fool who’s the Prime Minister of Tuvalu, if the call extends to China […]
I wonder what the Chinese response would be to Mr Sopoaga, and if Tuvalu and its 11 thousand people are against fossil fuels, how about calling for a ban on jets flying to their islands, will their tourist industry really prosper with people sailing in on wooden ships? How long ago was it we were told that Tuvalu, ‘cause they wanted money, would be submerged, under rising seas? Tuvalu is 101 small islands, across 9 atolls, a total land mass of 26 square kms, only 11 of its 101 islands have permanent human population, only 2 have a population of more than 600 […] What kind of rubbish are we being fed? And how much longer is this going to be allowed to go on?
We give hundreds of millions of dollars of taxpayers’ money for this climate change hoax, we’ve developed a new ‘cargo cult’, a belief system amongst members of relatively undeveloped societies in which you practice all these superstitious rituals, and this will bring modern goods, supplied by more technologically advanced societies, and these developing islands have learnt that you scream ‘climate change’ and Western nations will throw money at them. 
And Jacinda Ardern joins the chorus…
Scott Morrison I repeat, has got a stack of staff, I hope someone’s given him a full briefing, and I hope he goes for the throat this morning. […]
30:35
She’s a clown, Jacinda Ardern, a complete clown. Here she is preaching, preaching on global warming and saying that we’ve gotta do something about climate change, and I made the point very validly, here is Jacinda Ardern, if you want to talk about the figures, if you want to talk about carbon dioxide which I don’t, nothing wrong with it. She talks about carbon, she doesn’t know the difference between carbon and carbon dioxide. But the fact is New Zealand’s carbon dioxide has grown by 10.8 per cent per capita, 10.8 since 1990, 10.8 per cent. Ours has grown by 1.8 per cent. […]
31:15
I just wonder whether Scott Morrison’s going to be fully briefed to shove a sock down her throat. I mean she is a joke this woman. An absolute and utter lightweight. Now if you want wind and solar, well when it comes to wind and solar she’s in love with them. We get 12.1 per cent of our energy from wind and solar, New Zealand 0.93 of a per cent. I mean it is an absolute joke you’ve gotta listen to these people. […]
[…] 
31:38
Then you’ve got this Pacific Island mob in Tuvalu saying ‘oh well Scott Morrison’s got to ban coal’ […]
32:12
So this call to Scott Morrison from this fool, who’s the Prime Minister of Tuvalu, that we have to ban coal-fired power, well let him tell China the same thing […]. 
32:50
Now if Tuvalu want Scott Morrison to ban coal, well I wonder what they’re telling China? And I wonder what China’s response would be? These people are a joke, an absolute joke, and Jacinda Ardern is the biggest joke. […]
44:49
I just want to see him today, go after this Jacinda Ardern [Scott Morrison], lecturing on climate change… […]
45:52
Why the hell are we listening to Jacinda Ardern? If I see her once more on the TV, I’ll puke. […]
46:57
But I should say that even though this Tuvalu has 11,000 people for God’s sake, 11,000 people, a Parliament of 15, and he’s being lectured by some overweight Prime Minister, then Scott Morrison should put him in his place, and Jacinda Ardern and he should simply say to Jacinda Ardern, well go and preach to China, go and give them some of your stupid, illogical rhetoric, because China are actually increasing coal-fired power this year to the tune of 141 million tonnes where Adani will produce 10 million, 141 million tonnes, so if you want Tuvalu to sort of say well ban coal mines Scott Morrison, well what’s he saying to China… […]
47:40
And what are we saying to this silly woman, Jacinda Ardern? They’ve woken up in New Zealand, her approval ratings have sunk. […]
49:52
There’s an interesting letter today, which sums it all up […] a good test for these claims. If they run to China for money – they’re playing us for mugs. […]
1:08:15
I just want the Prime Minister of Australia to stand up and put them in their place. […]
1:14:28
And just on this rubbish in the Pacific Islands […] 
1:31:20
I’ve already made mention about these Pacific Island nations trying to use climate change, … and coal as a means to leverage more foreign aid out of Australia, India on the other hand […] India is our fourth largest trading partner; […] this is where our future lies, not pandering to a few nitwits in the Pacific Island nations. […]
3:01:42
Oh, can please television executives take that Jacinda Arden off the television screens? A think tank in New Zealand said this week, the sheer incompetence of her government can’t be hidden any more, […]. Now this is the woman who’s now preaching to Scott Morrison about what he should do about climate change because she’s promised a ‘carbon neutral’ economy by 2015. 
Well Jacinda Arden, the facts are these: since 1990 New Zealand has grown carbon dioxide per capita by 10.8 percent, 10.8 percent. Now I don’t have a problem with carbon dioxide, it’s only people like Jacinda Ardern who swallow the hoax, because she’s not smart but if you want to use it, live with the facts, 10.8 percent. Australia has grown its carbon dioxide by 1.8 percent per capita. New Zealand, 10.8 percent, and if you’re worried about coal and gas and oil and biomass and so on, well Jacinda Ardern, almost 70 percent of your power comes from those fossil fuel sources, almost 70 percent, so I mean this woman is a complete and utter fake, and then of course you’ve got this South Pacific Island mob wanting Scott Morrison to ban coal! Are they going to tell China to ban coal? […]
3:03:30
Now this mob—now I hope Scott Morrison has properly briefed, he’s got staff coming out of his ears—are we going to stand up to Jacinda Arden, and these people in the Pacific Islands who are just bleeding us for money, and they are trying to say ‘oh well if you don’t get the money, if you don’t give us the money China will, well, is China going to give us the money? Give them the money? 
[…]
Attachment B
Complainant 1
Extract of the complaint to the licensee dated 15 August 2019:
Code Provision 2.1.1, 2.1.4, 2.2
On Thursday 15 August 2019 in his morning radio show, Alan Jones said Scott Morrison should “shove a sock down the throat” of New Zealand prime minister Jacinda Ardern. This continues Jones [p]attern of advocating violence against women, especially female politicians whose mainstream reasonable views he does not agree with. 
For example, Mr Jones previously said (2011) Julia Gillard should be put in a “chaff bag” and thrown in the sea. Today Jones went on to say that Ardern was “a complete clown” and “a joke” and too outspoken about the climate crisis. Jones written statement, published on the 2GB website later on Thursday 15 August, is a pathetic attempt to "rewrite" his remarks, and in effect an admission of guilt. He should be fined and banned permanently from Australian airwaves.
Extract of the complaint to the ACMA dated 25 September 2019:
Advocating violence especially against women 2.1.1, 2.1.4 and 2.2
Alan Jones advocated most forcefully that Australian PM Scott Morrison commit an act of violence on NZ PM Jacinda Ardern by urging him to "shove a sock down her throat". This follows similar acts of violence advocated again former PM Julia Gillard, NSW Premier Gladys Berejiklian, and chief executive of the Sydney Opera House, Louise Herron.
[bookmark: _Hlk24637398]2GB has responded to my complaint (attached) by rejecting my complaint on all 3 codes of practice. Yet their response is completely inconsistent. "The Station considers that Mr Jones’ audience would be familiar with his opinionated style." Advocating physical acts of violence against women goes far, far beyond any "generally accepted standards of decency" that the station claims. Indeed, the many dozens of advertisers who have withdrawn their advertisements from Alan Jones' program is in itself proof that he completely violated "generally accepted standards of decency".
2GB further claims that Jones does not target women. Again, the facts and historical record completely disprove this unsupported assertion by 2GB.
Code 2.1.1 forbids presenters who "encourage violence or brutality or present gratuitous violence or brutality". That is EXACTLY what encouraging Scott to "stuff a sock" down the throat of Jacinda is, as plain as day. My complaint should be upheld.
Complainant 2
Extract of the complaint to the licensee dated 15 August 2019:
Breach of Code provisions 2.1.1, 2.1.4
Alan Jones' comment "I just wonder whether Scott Morrison is going to be fully briefed to shove a sock down her throat" in regard to Jacinda Ardern is an incitement to gratuitous violence and brutality against Ardern and against women in general, code provision 2.1.1. He also incites hatred, contempt and ridicule against the woman who is the respected Prime Minister of our neighbour New Zealand when he describes her as a joke, an absolute and utter lightweight and a clown in the performance of her job and the swallower of a hoax regarding her belief in the reality of climate change, code provision 2.1.4.
Extract of the complaint to the ACMA dated 8 October 2019:
Commercial Radio Code of Practice codes 2.1.1, 2.1.4 and 2.1.2.
Material not suitable for broadcast
I have made a written complaint to radio station 2GB regarding Alan Jones' well publicised comments about New Zealand PM Jacinda Ardern and I find 2GB's response inadequate. Please find both attached. 
[bookmark: _Hlk25051982]Jones' wondering whether our PM Scott Morrison is briefed by his staff to shove a sock down Ardern's throat is a clear, gratuitous and brutal expression of Jones' casual desire to see violence perpetrated against a woman in power, by a man in power who wishes to silence her voice. 
He normalizes state sanctioned violence for political gain, which an ordinary and reasonable person knows to be frighteningly possible […]. 
Jones is notably known for suggesting that Australian PM Julia Gillard should be dumped at sea in a chaff bag. 
[bookmark: _Hlk25051881]Jones incites our government and departments to move towards such brutal behaviours with his commentary and incites our populace to accept such behaviours with his casual normalization. These are not joking matters. 
To an ordinary and reasonable listener there is clear sexual innuendo attached to Jones' metaphorical image of Scott Morrison shoving a sock down Jacinda Ardern's throat. 
[…]
Further it is pointed out by ordinary, reasonable people […] that such violent misogynous broadcast by Jones encourages and contributes to, indeed incites, violence by men against women in our community. 
Therefore I believe that 2GB's assertion that Jones has not breached code 2.1.1 is wholly inadequate and requires further action from ACMA. 
[bookmark: _Hlk25052462]2GB's specious argument that Jones has not breached code 2.1.4 because he does not directly reference Ardern's gender during his misogynous and verbally violent attack on her deserves testing by the ACMA given his history of such behaviour and the implicit gendered violence in his expressed hatred, contempt and ridicule for Ardern. 
Jones public apology in no way indicates that he is cognizant of or remorseful for the grievous consequences of his language. 
2GB's statement that they will give Jones one final chance is inadequate, they should better acknowledge and denounce the unsuitability of Jones' broadcast. 
I wonder too whether there are further breaches of the code 2.1.4 where Jones made derogatory commentary towards our Pacific Island neighbours during the same broadcast? 
Attachment C
Licensee’s response and submissions
The licensee’s responses to both complainants were identical regarding allegations of breaches of 2.1.1 and 2.1.4 of the Code. Complainant 1 also included an alleged breach of 2.2. Extracts of the licensee’s response to complainant 1, which covers all three provisions is provided here.
Extracts of the licensee’s response to complainant 1, dated 20 September 2019:
Code Provision	2.1.1, 2.1.4 and 2.2
[…]
The Code
You have indicated that you consider the Broadcast to be a breach of clause 2.2 of the Code. This clause requires that program content “must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant program”.
The ACMA has acknowledged that the decency provision at clause 2.2 sets a high bar. It has stated in past investigation reports that “most people are likely to accept, up to a point, that material that they find coarse or offensive may not be offensive to others”; and that it must “reflect on whether material, which may not be to everyone’s taste, so offends generally accepted standards that it is inappropriate for broadcast”.
[bookmark: _Hlk25053829]In assessing offensiveness and audience expectations, the ACMA has stated that where a presenter is well-known for a particular style, “potentially offensive material may be more acceptable to listeners accustomed to that style”. The Station considers that Mr Jones’ audience would be familiar with his opinionated style. Consequently, the Station is of the opinion Mr Jones’ comments did not meet the high threshold required under the code given the characteristics of the audience of the program.
You have complained that the Broadcast vilified Prime Minister Ardern because of her gender. In considering whether a Broadcast meets the high threshold required to constitute a breach of 2.1.4, the ACMA considers the Broadcast as a whole. Mr Jones' remarks were not concerned with Prime Minister Ardern's gender or any other attribute protected by 2.1.4, but rather her comments on Australian greenhouse gas emissions.
You have also complained that the Broadcast breached Code clause 2.1.1 which prohibits the broadcast of content "likely to incite or encourage violence or brutality or present gratuitous violence or brutality". An ordinary, reasonable listener of his program would have understood the Broadcast to be a vigorous rejection of criticism of Australia's record on emissions, consistent with his public stance, that was metaphorical and not designed or likely to actually incite or encourage violence or brutality against Prime Minister Ardern.
Additionally, the Station believes that the exemptions under the Code would apply if the Broadcast was found to be in breach of Code 2.1. Code 2.5 operates to exclude Code 2.1 in relation to the material presented where it is reasonable and in good faith for discussion or debate about any act or matter in the public interest; or in the course of a broadcast of fair comment on a matter of public opinion. The exemption is included in the Code to ensure that freedom of speech is not unduly constrained by the regulatory regime that applies to commercial radio stations. In this case, the subject matter of the Broadcast was Mr Jones' disagreement with Prime Minister Ardern's comments on Australia's contribution and responsibility for the effects of climate change in the Pacific Ocean, a legitimate matter of public interest, discussion and debate.
[bookmark: _Hlk24971249]Consequently, the Station is satisfied that in all the circumstances the Broadcast did not contain a breach of the Code. Nevertheless, 2GB and Mr Jones have received significant criticism about the Broadcast online and in the mainstream media and accept that the violent metaphors used were ugly and unnecessary. Recognising these concerns raised about the Broadcast, the following steps have been taken by 2GB and Mr Jones.
1.	On-air clarification
Mr Jones provided the following clarification on-air on the Alan Jones Breakfast Show on Friday, 16 August 2019:
Look, yesterday I made the point that there was some concern about my comments regarding New Zealand Prime Minister Jacinda Ardern and her remarks preaching about climate change. What I meant to say was that Scott Morrison should tell Ms Ardern to put a sock in it. I would never wish any harm to any politician male or female and I don't make judgement about people based on their gender.
2.	On-air apology
[bookmark: _Hlk24729811]In addition, on the same day Mr Jones offered an apology on-air on the Sydney Live program with Ben Fordham at approximately 5.35pm, in which he recognised that the Broadcast had gone too far and offended many people:
…my attention has been drawn to the fact that the comments that I made have given offence. Now, when that happens, I have no difficulty apologising. Earlier today, I did write to the New Zealand Prime Minister, Jacinda Ardern. And amongst other things, I said, as I say to all of these people, I would never wish her any harm, and I would always wish her the best. My comments, nonetheless, were careless, and they should've been, I think, more clearly thought. And to that extent, I have erred and made a mistake. Now, when you do that, you've got to simply say, I was wrong and I apologise. I have done that to her several hours ago...All I wanted her to know is that the words that I said were careless, they were unnecessary, they were avoidable,...And if anything that I say gives offence, I'm more than happy to apologise. The apology is sincere, I indicated that to her. And she's both a politician and a mother, and so I made that point, that I'm certainly wanting the very best for her family, and I hope that, at some point down the track, we'll be able to talk.
The full transcript of this exchange is attached to this letter as Appendix 1.
3.	Written Apology to Prime Minister Ardern
As Mr Jones mentioned in his on-air apology, he wrote to Prime Minister Ardern on 16 August to apologise to her, and her office responded graciously to that letter.
4.	Consequences for Mr Jones
The matter has been taken seriously by management and discussed at length with Mr Jones. Mr Jones now understands the impact of the violent metaphor he used. The station has also been the subject of an online campaign affecting many advertisers in Mr Jones' show. Mr Jones has also been warned by the Macquarie Media chairman, Russell Tate, that any similar behaviour in future will result in termination of his contract with 2GB.
Mr Jones is very sorry for his choice of words in the Broadcast, and the Station would also like to extend an apology to you for the Broadcast.


5.	Internal action taken by 2GB
2GB is also reviewing its editorial policies and controls to ensure that nothing similar occurs in future.
Thank you for taking the time to provide feedback on the Station's programming and again take the opportunity to apologise to you for the Broadcast and confirm 2GB's commitment to improving its programming content in the future.
APPENDIX 1 
TRANSCRIPT
Ben Fordham (BF): But right now, the 2GB breakfast host, Alan Jones, is on the line for a chat. You may know that my colleague and mate, Alan Jones, has made a correction and an apology of sorts in the last 24 hours in relation to comments that he made on his program about the New Zealand Prime Minister, Jacinda Ardern. And Alan has called in because he wants to have a further chat about this afternoon. Alan Jones, good afternoon.
Alan Jones (AJ): Hello, Ben. Look, I should firstly say, I'm sorry to be late, but I'm actually at a funeral. And so it's been a little bit of a difficult day. But look, yes, my attention has been drawn to the fact that the comments that I made have given offence. Now, when that happens, I have no difficulty apologising. Earlier today, I did write to the New Zealand Prime Minister, Jacinda Ardern. And amongst other things, I said, as I say to all of these people, I would never wish her any harm, and I'll always wish her the best. My comments, nonetheless, were careless, and they should've been, I think, more clearly thought. And to that extent, I have erred and made a mistake. Now, when you do that, you've got to be man enough to simply say, I was wrong and I apologise. I have done that to her several hours ago. I'm not in a position to know whether I've heard from her, and that doesn't matter, anyway. All I wanted her to know is that the words that I said were careless, they were unnecessary, they were avoidable. And in this game, you've got to be, you've got to choose your words carefully, and I didn't do that. So, I'm simply saying, however else it can be said, that on top of what I have written to her, I just wanted to say to your audience and people on this network who are listening across the country, that I have made those points to her, and they are sincerely expressed. I do regret that there are some people who have been offended by the comments. And when that happens, I'm always of the view, and I've done it in the past, I do a lot of hours of broadcasting. And if anything that I say gives offence, I'm more than happy to apologise. The apology is sincere, I indicated that to her. And she's both a politician and a mother, and so I made that point, that I'm certainly wanting the very best for her family, and I hope that, at some point down the track, we'll be able to talk.
BF: Alan, you made comments on your show this morning about all of this. So I'm gathering the development this afternoon is the fact that you've contacted the New Zealand Prime Minister directly.
AJ: Well, Ben, I'm out of touch, so I'm not aware of the developments, I'm at a funeral interstate, and so I'm not quite sure what's happened. It's just that some people have contacted me to indicate to me that there is still concern about what I said, or whether my response ... so, whether the communication with the Prime Minister's been made public, I don't know. People are welcome to make it public, but I just wanted to reinforce that point, that if there are, not just to the Prime Minister, if there are people who are in general, the general community sense, who are offended by that, then we don't want that kind offence to be given in 2019. That's unacceptable. I accept it's unacceptable. And I accept it's careless, and I accept it's wrong. And I think, when these things happen, you've just got to man up with it, face it, and apologise for it. And even though I did that to her in writing, I'm quite prepared to do that to you, because I guess, hearing it is a bit different from writing it, and so that's why I've taken the first opportunity to give you a ring this afternoon.
BF: Out of interest, I know that some of what we saw on the air is scripted, where we have ideas and thoughts and editorials that might be written down prior to coming on the air. And then there are other things, I mean, in three and a half hours of broadcasting, there are plenty of other things that just happen because someone will call in, and you might be commenting off the back of one of those calls. As I understand it, this was a comment that was made off the back of a call. In other words, it's not something that you sat down that morning and thought, okay, these are the words I'm going to be delivering this morning.
AJ: No, but that's not an excuse. I've been in the game a long time. You've got to be careful about these things. And, without repeating those words, I think that people are aware of what they intended, and they didn't in any way intend any harm to Jacinda, or the Prime Minister. That wasn't the intention. But, as I said, it's not an excuse to say that I was doing it off the top of my head, or that I was in a hurry, or it was unscripted, and so on. Most of the things I say are unscripted, but that's not an excuse. The reality is that what I had said, or have said, has given offence. I have written to the Prime Minister to apologise, but at the same time, I just thought it was appropriate if, through our own network, I could, my voice could be attached to that apology. And the fact that I've said it several times here highlights the fact that I do regret it, and I'm very sincere in the sentiments that I've offered to her, and to those people who've been offended about what I said about her.
BF: I appreciate you calling in, Alan. We'll be listening to you Monday morning on the radio. Thanks so much. AJ: Thank you, Ben. My pleasure. Thank you.
BF: Alan Jones […].
[bookmark: _Hlk40798622]Extracts of the licensee’s submission to the ACMA dated 8 November 2019:
[…]
Decency (Code 2.2)
Attached to this email, as requested, is information about the demographic characteristics of the audience of the program (Attachment 1) [not reproduced in this report].
The concerns raised by the complainants about the Broadcast relate to the rhetorical question stated by Mr Jones during the Broadcast in relation to New Zealand Prime Minister, Jacinda Ardern, “I just wonder whether Scott Morrison is going to be fully briefed to shove a sock down her throat” (Ardern Comment).
In its submissions in relation to Code 2.2, the Licensee relies on those parts of its responses to the complainants (Response) regarding Code 2.2, and submits that the Broadcast did not breach Code 2.2. 
[bookmark: _Hlk25053489][bookmark: _Hlk24553580]The Licensee further submits that the required threshold of offensiveness is “whether material, which may not be to everyone’s taste, so offends generally accepted standards that it is inappropriate for broadcast” (ACMA Investigation Report 2928 (Summer 30), pp. 4–5.). This is a high bar and rightly so, particularly where the matter broadcast relates to government and political matters. It is the Licensee’s submission that in such cases, the bar should be set even higher due to the implied constitutional right of freedom of political speech (see Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106 and Theophanous v Herald & Weekly Times Ltd (1994) 182 CLR 104).  
Importantly, all criticism of Ms Ardern in the Broadcast concerned her public statements regarding the very important issue of climate change and carbon emissions. The Broadcast in question was not gratuitous or baseless criticism of anyone, but a criticism of Ms Ardern’s conduct in public office; nor was it intended or directed at women generally. The Broadcast did not contain swear words, slurs, coarse language or jokes that typically render material inappropriate for broadcast. In addition, Mr Jones did not intend to convey any violent metaphor; the words spoken were accidental. 
However, in the Response, the Licensee accepted that the violent metaphor used was ugly and unnecessary and offended some people, including the complainant.  Accordingly, the Licensee and Mr Jones took the steps outlined in numbered paragraphs 1-5 of the Response.  
Code 2.1
The Code excuses the broadcast of material that would otherwise breach Code 2.1 if the material satisfies subparagraphs 2.5.1 or 2.5.2 of the Code.  The Licensee submits that even if the ACMA finds a breach of any provision of Code 2.1 (which the Licensee submits it should not – see below submissions), Code 2.5 is applicable to the Broadcast.  This submission is made on the basis of at least the following matters:
· The ACMA has acknowledged that the segment was “discussing Jacinda Ardern, her attendance at the Pacific Islands Forum, carbon emissions in New Zealand and Australia” and it also concerned comments by the former Prime Minister of Tuvalu regarding Australian coal production (Public Interest Matters), all of which fall within the topic of “government and political matters” covered by the implied constitutional protection of political communication.
· The Broadcast constituted discussion and debate on the Public Interest Matters, on which Mr Jones was making a fair comment, namely, that New Zealand’s record regarding climate change was no better than Australia’s and therefore that Ms Ardern was not in a position to criticise Australia.
· The Ardern Comment was a rhetorical question, posed (accidentally) in the form of a violent metaphor.  Mr Jones’ intention at all times during the Broadcast, including the Ardern Comment, was a reasonable and good faith discussion of the above matters.
Violence and Brutality (Code 2.1.1)
Code 2.1.1 prohibits programs which, in all of the circumstances, are likely to incite or encourage violence or brutality or present gratuitous violence or brutality.
The Licensee submits that the Broadcast did not amount to a breach of 2.1.1 of the Code. 
While the Ardern Comment constituted a violent metaphor, it cannot be the case that mere use of a violent metaphor could meet the high threshold of “incitement” or “encouragement” required by Code 2.1.1, let alone where the violent metaphor used was accidental. This is particularly so in the context of discussion of important political issues such as the Public Interest Matters.
In any event, the Licensee submits that the ordinary, reasonable listener of Mr Jones’ program would not have taken the Ardern Comment literally; nor would Mr Morrison have understood or been encouraged or incited to engage in violence towards Ms Ardern or other women as a result of the Ardern Comment. This is highlighted by the fact that the Comment was phrased as a rhetorical question (and not an encouragement or call to action) and Mr Jones’ reference to “fully briefed”, which suggests that Mr Morrison would be engaging in conversation, not violent action, with Ms Ardern.  
If, contrary to the above submissions, the ACMA considers that there was a breach of Code 2.1.1, the Licensee submits that Code 2.5 would excuse such a breach for at least the reasons specified under the heading “Code 2.1” above.
Pacific Islander and Tuvalu Peoples (Code 2.1.4)
The ACMA has not specified any particular statement regarding vilification of Pacific Islander and Tuvalu peoples about which it is concerned.  Unfortunately, this puts the Licensee in the unsatisfactory position of, in the absence of a specific complaint received under the Code process, being forced to review all of the material and make assumptions about which parts of the Broadcast are of concern. The Licensee has identified the following comments in the Broadcast which relate to these peoples. Please let us know if there is any other aspect of the Broadcast on which the ACMA seeks submissions in relation to this issue.
[05:40 am] This is in relation to the Pacific Leaders Forum where the cargo cult mentality is alive and well. Talk climate change and we’ll be panicked into giving more money.  
[05:42-05:45am] …which brings us to this mob in the Pacific Islands. They want Scott Morrison to ban coal. Are they going to tell China to ban coal? China are planning the construction of another 290 gigawatts of capacity of coal-fired power stations in the coming year.  The Liddell power station is 1.6 gigawatts…. So the call to Scott Morrison by this fool who is the prime minister of Tuvalu, if the call extends to China in relation to new coal mines, given that China has given the go-ahead to new coal mines … 
Now if Tuvalu’s ban on coal mines extends to China, I wonder what the Chinese response would be to Mr Sopoaga and if Tuvalu and its 11,000 people are against fossil fuels, how about calling for a ban on jets flying to their islands? Will their tourist industry really prosper with people sailing in on wooden ships? How long ago was it we were told that Tuvalu – because they wanted money - would be submerged under rising seas? Tuvalu is 101 small islands across 9 atolls, a total land mass of 26 square kilometres, only 11 of its 101 islands have a permanent human population, only two have a population of more than 600, but it was only in February last year that a peer-reviewed study published in the Nature Communications by researchers from Auckland University found that Tuvalu has had a net increase in land, far from it being washed away, an increase in land area of 2.9 per cent - 73.5 hectares; about the size of 73 rugby fields. An increase in net land. And indeed Professor Paul Kench of Auckland University said the study findings may seem counter-intuitive given that the sea level apparently has been rising in the region over the past half-century. But the dominant mode of change over that time on Tuvalu has been expansion, not erosion. What kind of rubbish are we being fed and how much longer is this going to be allowed to go on? We give hundreds of millions of dollars of taxpayers’ money for this climate change hoax. We’ve developed a new cargo cult, a belief system among members of relatively undeveloped societies in which you practice all these superstitious rituals and this will bring modern goods supplied by more technologically advanced societies and these developing islands have learnt that you scream climate change and Western nations will throw money at them.
…
[6:08AM] Then you’ve got this Pacific Island mob in Tuvalu saying ‘oh well Scott Morrison’s got to ban coal.’ Well China are over there wanting to fund everything they want, are they going to tell China to ban coal? …  These people are a joke. An absolute joke. 
(Pacific Comments)
Code 2.1.4 prohibits the broadcast of a program which in all of the circumstances is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of ethnicity, nationality, race or gender. The Licensee submits that the Pacific Comments did not breach Code 2.1.4 for the following reasons:
· The Pacific Comments discuss the attendees at the Pacific Islands Forum (“that Pacific Island mob”), the Tuvalu government and their former Prime Minister and their location during a political event in the Pacific Islands, not people of Pacific Islander or Tuvalu descent.
· The Pacific Comments were a mere expression of Mr Jones’ opinion on the Public Interest Matters and would not be considered or interpreted as incitement of the emotions specified in Code 2.1.4 in a reasonable listener. Nothing in the Broadcast can be considered as “inciting” listeners to hate or experience serious contempt or severe ridicule for any person. Mr Jones’ commentary lacks the necessary stimulation or urgency to prompt such emotions.  
· The Pacific Comments were not made “on the basis of” ethnicity, race or nationality. The Pacific Comments responded to the former Tuvalu Prime Minister suggesting that Australia should ban coal, not the ethnicity, nationality or race of Tuvalu people.
If, contrary to the above submissions, the ACMA considers that there was a breach of Code 2.1.4, the Licensee submits that Code 2.5 would excuse such a breach for at least the reasons specified under the heading “Code 2.1” above.
Gender (2.1.4)
Code 2.1.4 prohibits the broadcast of a program which in all of the circumstances is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of gender.  The Licensee submits that the Broadcast did not breach Code 2.1.4 for the following reasons:
· The Broadcast as a whole and in particular the Ardern Comment lacked the necessary stimulation or urgency to prompt the emotions specified in Code 2.1.4; the Ardern Comment was phrased as a rhetorical question directed to whether Mr Morrison had been briefed in relation to Ms Ardern’s comments.  
· While the opinions Mr Jones expressed were critical of Ms Ardern for her comments about Australia, this could not translate into any stimulation or urging of a reasonable member of the audience to experience the required emotions against Ms Ardern or women generally.
· The Licensee further submits that there is nothing in the Broadcast that suggests that the Ardern Comment was made on the basis of Prime Minister Ardern’s gender. Mr Jones’ on-air apology and clarification of 16 August also addressed this issue specifically:
“I would never wish any harm to any politician male or female and I don’t make judgement about people based on their gender.” 
If, contrary to the above submissions, the ACMA considers that there was a breach of Code 2.1.4, the Licensee submits that Code 2.5 would excuse such a breach for at least the reasons specified under the heading “Code 2.1” above.
Accuracy (Code 3.2.1)
The ACMA has sought submissions regarding compliance with Code 3.2.1 […].
The ACMA has provided extracts of the Broadcast to the Licensee as follows:
· She’s excluded agriculture and methane, that’s cows breaking wind, because they contribute half of New Zealand’s greenhouse emissions. (Statement 1)
· New Zealand’s carbon dioxide has grown by 10.8 percent per capita, since 1990, Australia, 1.8 percent. (Statement 2)
· When it comes to fossil fuel generation, that’s coal and oil and gas and biomass, biomass which is dirtier, I might add, than Australian black coal, New Zealand gets almost 70 percent of its energy from these things she’s carrying on about, coal, oil, gas, biomass, but when it comes to solar and wind, which she’s in love with, we get 12.1 percent, New Zealand 0.93. (Statement 3)
but has refused to particularise the specific factual material within these extracts that the ACMA considers is in breach of Code 3.2.1.  The rationale for requiring the Licensee to make submissions on the accuracy of material that has not been asserted to be inaccurate remains unclear to the Licensee. 
· Submissions on this issue were required by the ACMA, despite the Licensee’s request for sufficient time, before expiry of the time the Licensee would have had under the Code to consider a complaint or publish a correction as permitted by the Code to excuse a breach.  
Nevertheless, the Licensee has been able to prepare the following preliminary submissions in relation to compliance with Code 3.2.1 within the limited time permitted by the ACMA.   
Code 3.2.1 requires Licensees to use reasonable efforts to ensure that factual material broadcast is reasonably supportable as being accurate. The Licensee submits that it complied with this obligation in relation to Statements 1, 2 and 3 for the following reasons.
Statement 1
In regards to Statement 1, the Licensee relied upon at least the following:
· “To achieve her carbon-neutral pledge, Ms Ardern has excluded agriculture and methane, which contribute about half of New Zealand’s greenhouse gas emissions”,  https://www.theaustralian.com.au/nation/politics/australia-has-to-answer-to-pacific-arderns-climate-blast/news-story/a75b975eabac7938facc693912fa0039
· “Almost half the country’s emissions come from agriculture, driven by large sheep and cattle herds belching methane.” https://www.climatechangenews.com/2019/05/08/new-zealand-introduces-zero-carbon-bill-concession-farmers/ 
Statements 2 and 3
In making Statements 2 and 3, the Licensee relied upon aggregated information and data provided by the activist group […] (Attachment 2). [The Activist Group’s] information and data is supported by a series of calculations (Attachment 3), which are based on data from the Joint Research Centre – Emissions Database for Global Atmospheric Research https://edgar.jrc.ec.europa.eu/overview.php?v=booklet2018&dst=CO2pc. 
In relation to Statement 3, the information and data provided by [The Activist Group] was based upon the website ‘New Zealand’s Consumption’, http://www.energymix.co.nz/our-consumption/new-zealands-consumption/#new-zealands-energy-mix-5bc40 (Website).  
The Website lists as its source the publication Energy in New Zealand 2018 (2018), an annual publication by New Zealand’s Ministry of Business, Innovation & Employment, available online at: https://www.mbie.govt.nz/assets/d7c93162b8/energy-in-nz-18.pdf.
The Website states that “60% of our energy supply comes from oil, gas and coal. Renewable energy sources supply 40% of our energy needs”.  It also notes that fuel from biomass (wood) contributes to 6.7 per cent of New Zealand’s energy supply, in addition to the 33.5 per cent from oil, 21 per cent from gas and 5.5 per cent from coal. Mr Jones made it clear in his statement that he includes biomass in his calculations of the 70% figure.  The combined total of contributions by oil, gas, coal and wood to New Zealand’s energy supply is 66.7 per cent, supporting Mr Jones’ statement that “New Zealand gets almost 70 per cent of its energy from coal, oil, gas and biomass”. 
For the comparison of renewable energy use by Australia and New Zealand in Statement 3, the Licensee relied on data provided by Advance Australia which was based on the BP Statistical Review of World Energy 2019 at page 56 for Australian data and the Website for New Zealand data.
Extracts of the licensee’s submission received by the ACMA 3 February 2020
Issue 1: Decency
[bookmark: _Hlk34921427]1.3.	The ACMA has correctly noted on page 5 of the PIR that both Mr Jones and Russell Tate, then Macquarie Media's chairman, had acknowledged that the broadcast had caused offence to many in the community.  On that basis, the Licensee does not seek to disturb the ACMA's finding on breach of Code 2.2.  However, set out below are some comments on the ACMA's reasoning and commentary in this section of the PIR.
[…]
1.5.	The ACMA then relies on three statements by Mr Jones to support a finding that the broadcast breached Code 2.2, namely:
a.	Now I hope Scott Morrison gets tough here with a few backhanders...
b.	I hope he goes for the throat this morning...
c.	I just wonder whether Scott Morrison's going to be fully briefed to shove a sock down her throat.
[…]
1.7.	In relation to statement a above, the Licensee notes that this statement was made within one minute of Mr Jones referring to a "backhanded compliment" concerning Ms Ardern's leadership. Statement a was unscripted and Mr Jones' reference to "backhanders" was accidental, contrary to the ACMA's preliminary finding that it "could not be considered accidental", with the words being at the front of Mr Jones' mind due to the previous comment regarding backhanded compliments.
1.8.	In relation to statement b above, the full quotation was "Scott Morrison, I repeat, has got a stack of staff, I hope someone's given him a full briefing and I hope he goes for the throat this morning". In the PIR the ACMA has omitted to include this contextual information that shows the statement could not be interpreted by a reasonable person as seeking or encouraging violence towards Ms Ardern.  Like "put a sock in it", "goes for the throat" is a commonly used expression that suggests that a person should strongly attack another person. Context dictates whether such a suggestion is metaphorical or literal. In this case the reference to Scott Morrison being fully briefed suggests that the suggested attack would be verbal, intellectual or political, but certainly not physical. The Licensee is of the view that there is nothing inappropriate or offensive in this context in suggesting that a Prime Minister of Australia verbally, intellectually or politically attacks another country's Prime Minister on an issue of public importance.
[…]
Issue 4: Accuracy
1.18.	On page 17 of the PIR, the ACMA suggests that an ordinary reasonable listener would have an expectation that when citing two sets of national statistics, Mr Jones compared like-for-like data. The Licensee does not agree that an ordinary reasonable listener's expectation is relevant to the determination of whether factual material is reasonably supportable as being accurate.
1.19.	The Licensee's submission is that the Code requires reasonable efforts to ensure factual material is reasonably supportable as being accurate. The factual material specified by the ACMA as breaching the requirement of the Code were:
a.	Fossil fuels include oil, coal and biomass (Statement A);
b.	New Zealand generates almost 70% of its electricity from fossil fuels (Statement B); and
c.	New Zealand generates 0.93% of its electricity from solar and wind and Australia generates 12.1% (Statement C).
1.20.	In relation to Statement A, the Licensee accepts that Mr Jones' words could be interpreted as suggesting that biomass was a fossil fuel, although in listing coal, oil and gas and proceeding to specifically mention biomass, I am instructed that Mr Jones did not intend to convey such a factual statement. Due to the ACMA's refusal to specify, following a request from the Licensee, the specific factual material it was investigating, it is only now, following review of the PIR, that the Licensee is aware that a factual statement investigated by the ACMA was the question of whether biomass is a fossil fuel. Consequently, a correction was not possible within the time required under the Code.
1.21.	While the Licensee does not agree that an ordinary reasonable listener would have understood Mr Jones to be suggesting that biomass was a fossil fuel, which is supported by the fact that no complaints were received by the Licensee in relation to this issue, as discussed below under heading 3, the Licensee is prepared to broadcast a correction by Mr Jones to ensure that there is no confusion on the matter.
1.22.	In relation to Statement B, the Licensee makes the following submissions:
a.	Mr Jones did not state or imply that the statistic he was referring to related to electricity generation, so Statement B as formulated by the ACMA was not, in the Licensee's submission, conveyed by the broadcast. Mr Jones said "when it comes to fossil fuel generation" and "gets 70 per cent of its energy" (emphasis is added).  Mr Jones did not mention electricity.
b.	Additionally, Mr Jones clearly articulated that the 70% figure included data from coal, oil, gas and biomass, not solely fossil fuels as suggested by the ACMA's paraphrasing in Statement B.
c.	The Licensee submits that the factual material in fact conveyed by the broadcast should have been formulated as "New Zealand gets almost 70% of its energy from coal, gas, oil and biomass". This statement is factual and supported by the Activist Group, citing a reliable source as previously provided in the Licensee's submissions, www.enerqymix.co.nz.
d.	The Licensee relied on information provided by the Activist Group, which otherwise was supported by credible sources, as the ACMA has noted in relation to Statement 2 (as defined in the PIR). It follows from the above that the ACMA should not have made the finding that the data source was not reliable.
e.	In any event, Code 3.2.1 does not absolutely require Licensees to use reliable data sources. The key question for the ACMA to consider is whether reasonable efforts have been used to ensure the factual material was reasonably supportable as being accurate. Given that the Activist Group's information was reliable in relation to Statement 2 (as defined in the PIR) the Licensee was entitled to believe that it was reliable in relation to Statement B and therefore the ACMA should not have found that reasonable efforts were not used.
1.23.	In relation to Statement C, the Licensee makes the following submissions:
a.	Statement Chas been formulated by the ACMA such that it combines two factual statements, first, that New Zealand generates 0.93% of its energy from solar and wind (Statement C1), and second that Australia generates 12.1% of its energy from the same sources (Statement C2).
b.	Statements C1 and C2 should not use the word "generates". The word used in the broadcast was "gets", not "generates".
c.	The ACMA concedes on page 19 of the PIR that Statement C1 (amended to include the word "gets" instead of "generates") was sourced from reliable data. It follows that no breach finding can flow from the broadcast by the Licensee of Statement C1.
d.	The ACMA's statement that "12.1% refers to the proportion of electricity generated in Australia from renewables" is not supported by the citation it supplies at page 51 of the BP Statistical Review of World Energy 2019 (BP Report). The ACMA is however correct that the 12.1% figure is arrived at by adding together the number of terawatt hours for solar, wind and other renewables (16.3 + 12.1+ 3.5) specified for Australia on page 54 of the BP Report and dividing it by total electricity generation in terawatt hours (261.4) specified for Australia on page 54 of the BP Report. The Licensee notes however that the correct Australian figure for solar and wind only is not vastly different at 10.8%.  It follows that Statement C2 was only insubstantially different to the true factual position regarding the contribution of solar and wind to electricity generation.  The Licensee therefore submits that Statement C2 was reasonably supportable as being accurate.
e.	The ACMA bases its concern regarding accuracy on the comparison made between Statement C1 and Statement C2 by Mr Jones. Nothing in Code 3.2.1 requires the Licensee to ensure factual comparisons are made with like-for­ like data.  It is a reasonable efforts requirement.
f.	In the Licensee's submission, if Statements C1 and C2 were broadcast after reasonable efforts were made to ensure they were reasonably supportable as being accurate, the ACMA should not make a breach finding. It is not, in the Licensee's submission, appropriate for the ACMA to focus on the "validity" of a comparison rather than steps taken to verify the factual material being presented within the comparison itself.
g.	As noted above, given that the Activist Group's information was reliable in relation to Statement 2 (as defined in the PIR), the Licensee was entitled to believe that it was reliable in relation to Statements C1 and C2, and therefore the ACMA should not make a finding that reasonable efforts were not  used.
h.	The Licensee notes that had the Activist Group used "like for like" data from the BP Report to perform the comparison, the comparisons for solar and wind would have been 10.8% (Australia) to 4.7% (New Zealand). It follows that the "like for like" data supports Mr Jones' point, that Australia gets significantly more of its electricity from solar and wind than New Zealand, and even if some kind of factual statement distinct from Statements C1 and C2 is capable  of arising from their comparison by Mr Jones (which is not admitted), such a statement would be reasonably supportable as being accurate.
i.	Consequently, the Licensee does not agree that Statements C1. C2 or their comparison breached Code 3.2.1 or were "material facts" for the purposes of 3.5.2.
[…]
a.	2GB has maintained a focus on fact checking and reliance on direct sources since 2012. Editorial compliance training includes three separate slides on fact checking alone, in addition to slides discussing the accuracy requirements of the Code.
b.	I note that 2GB's letter […] suggests a process whereby the Executive Producer would check scripts prepared using non-media sources for factual material before broadcast. While I am instructed that this process does regularly take place, checking did not take place in relation to this particular broadcast as the statements were unscripted.
Extracts of the licensee’s submission to the ACMA dated 10 April 2020:
[T]he Licensee remains concerned about some of the ACMA's reasoning in making its breach finding under Code 3.2.1, as follows:
· In relation to Statement A, the reasoning, including heading 1, suggests that there was an "assertion" or "claim" that coal, oil, gas and biomass are fossil fuels.  The Licensee does not accept that such an assertion was made in the broadcast; rather it accepts that an ordinary reasonable listener may have interpreted Mr Jones' words to convey that suggestion. 
[…]
Attachment D
Relevant Code provisions
Decency (2.2)
2.2. Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program.
Material not suitable for broadcast (2.1.1, 2.1.4)
2. [bookmark: _TOC_250007][bookmark: _Hlk24460111]Material not suitable for broadcast
2.1. A Licensee must not broadcast a Program which in all of the circumstances:
2.1.1. is likely to incite or encourage violence or brutality or present gratuitous violence or brutality;
[…]
2.1.4. is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability; or
2.5. [bookmark: _Hlk24454090]Nothing in 2.1 and 2.4 prevents a Licensee from broadcasting a Program of the kind or kinds referred to in those provisions if the material is presented:
2.5.1. reasonably and in good faith for academic, artistic (including comedy or satire), religious instruction, scientific or research purposes, or discussion or debate about any act or matter in the public interest; or
2.5.2. in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest.
Accuracy (3.2.1)
3.2.	In broadcasting Current Affairs Programs, a Licensee must use reasonable efforts to ensure that:
3.2.1.	factual material is reasonably supportable as being accurate; 
[…]
3.4 	A Licensee must make reasonable efforts to correct or clarify significant and material errors of fact which would be readily apparent to a reasonable person in the Licensee’s position or which have been demonstrated to the Licensee’s reasonable satisfaction in a timely manner.1
3.5.	There will be no breach of the accuracy requirements at 3.1.1 or 3.2.1 if:
3.5.1.	the Licensee can establish on the balance of probabilities that the news or factual material is accurate; or
3.5.2.	a disputed fact was not a material fact; or
3.5.3.	a correction, which is appropriate in all the circumstances, is made within 30 Business Days of the Licensee receiving either a Code Complaint, or notice of a Code Complaint being referred to the ACMA (whichever is later).
1 For the avoidance of doubt, a Licensee will not breach this provision by failing to correct errors of fact which are of a trivial or minor nature.
3.10.	Compliance with 3.1 and 3.2 must be assessed by taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
3.10.1.	the facts known, or readily ascertainable, at that time;
3.10.2.	the context of the material within the News Program or Current Affairs Program in its entirety;
3.10.3.	the time pressures associated with the preparation and broadcast of News Programs and Current Affairs Programs; and
3.10.4.	in relation to a Current Affairs Program, the format and style of the Current Affairs Program.
The ACMA’s process for assessing compliance
[bookmark: _Hlk19602273]The ordinary reasonable listener 
When assessing content, the ACMA considers the meaning conveyed by the material that is the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:37] [37:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
[bookmark: _Hlk24453929]Commercial Radio Guidelines
Under 1.1 of the Code:
CRA will maintain a series of Guidelines which are published on the CRA website. The Guidelines do not form part of [the] Code, but are intended to assist the commercial radio industry in understanding and responding to a range of matters, including the portrayal of indigenous Australians, women, family violence, emergency information, suicide and mental illness. The Guidelines may be updated from time to time.
Relevant to the investigation are the Guidelines and explanatory notes on the portrayal of women on commercial radio, and the Guidelines and explanatory notes on the responsible reporting of domestic violence on commercial radio.
The assessment of decency
To assess compliance, the ACMA addressed the following questions:
· What would the ordinary reasonable listener have understood the material to convey? 
· What are the demographic characteristics of the audience? 
· In light of the above, did the material offend against any generally accepted standards of decency?
The assessment of the Incitement of serious contempt or severe ridicule because of gender or nationality
To assess compliance with 2.1.4, the ACMA addressed the following questions:
· Did the program identify a person or group of persons on a relevant basis?
· In all the circumstances, was the program likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of the relevant person or group on that basis?
· If so, was the conduct in the program said or done reasonably and in good faith, while also satisfying 2.5.1 or 2.5.2 Code?
The assessment of accuracy
To assess compliance against 3.2, the ACMA has addressed the following questions:
· What did the material convey to the ordinary reasonable listener?
· Was the material factual in character?
· If so, was the factual material reasonably supportable as being accurate?
ACMA considerations for determining factual content:
· In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
· The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
· The ACMA will first look to the natural and ordinary meaning of the language used.
· Factual material will usually be specific, unequivocal and capable of independent verification. 
· The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common-sense judgement is required and the form of words introducing the relevant content is not conclusive.
· Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
· Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
· The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
· Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
· Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:38]  [38:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

· Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
· whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
· the qualifications of the expert
· whether their statements are described as opinion 
· whether their statements concern past or future events[footnoteRef:39]  [39:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

· whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
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