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DRAFT STATEMENT OF REASONS FOR THE PRELIMINARY DECISION TO MAKE A TARGET REDUCTION ORDER (STV-TRO-090) FOR FETCHTV PTY LTD IN RESPECT OF THE SUBSCRIPTION TELEVISION SERVICE SPIKE CHANNEL FOR THE 2019-2020 FINANCIAL YEAR
1. PRELIMINARY DECISION
1.1 On 18 May 2020, for the reasons set out below, the Australian Communications and Media Authority (the ACMA) has decided to publish a draft target reduction order for FetchTV Pty Ltd (the Applicant or Fetch TV) in respect of the subscription television service Spike Channel (the Service), for the specified eligible period of 1 July 2019 to 30 June 2020 (the Specified Eligible Period).
2. LEGISLATION
Annual captioning targets
2.1 [bookmark: _Hlk534821228]Subsection 130ZV(1) of the Broadcasting Services Act 1992 (the BSA) requires a subscription television licensee, such as the Applicant, to meet annual captioning targets for its subscription television services for each financial year commencing from 1 July 2012. An annual captioning target for a financial year is a percentage of the total number of hours of programs transmitted on the subscription television service during the financial year. The annual captioning target for a financial year is dependent on the category of subscription television service provided by a licensee. 
2.2 There are nine categories of subscription television services: movie service (divided into three sub-categories – Movies A, B and C); general entertainment service (divided into three sub-categories – General Entertainment A, B and C); news service; sports service; and music service.
Application for target reduction order 
2.3 [bookmark: _Hlk11339797][bookmark: _Hlk10215054]Subsection 130ZY(1)(b) of the BSA provides that a subscription television licensee may apply to the ACMA for a target reduction order that:
(i) is expressed to relate to a specified subscription television service provided by the licensee in a specified eligible period; and 
(ii) for each financial year included in the eligible period, provides that a specified percentage is the reduced annual captioning target for the service for the financial year.
2.4 A target reduction order, if granted, would mean that the service would need to meet the reduced annual captioning target for each financial year in the specified eligible period of the target reduction order.
2.5 Subsection 130ZY(4) provides that the ACMA must not make the target reduction order unless the ACMA is satisfied that a refusal to do so would impose an unjustifiable hardship on the applicant.
2.6 In determining whether a failure to make the target reduction order would impose an unjustifiable hardship on the applicant, the ACMA must have regard to the matters specified in subsection 130ZY(5) (these are addressed individually below). 
2.7 Subsection 130ZY(3) of the BSA provides that, if an application under subsection (1) has been made for a target reduction order, the ACMA must, after considering the application, either (by writing) make the order, or refuse to make the order.
2.8 Subsection 130ZY(6) of the BSA provides that, before making a target reduction order under subsection 130 ZY(3) of the BSA, the ACMA must: 
a) within 50 days after receiving the application for a target reduction order, publish on the ACMA’s website a notice: 
(i) setting out the draft target reduction order; and 
(ii) inviting persons to make submissions to the ACMA about the draft target reduction order within 30 days after the notice is published; and 
b) consider any submissions received within the 30-day period mentioned in subparagraph 130ZY(6)(a)(ii) of the BSA.
Legislative objectives
2.9 The purpose of captioning target requirements, introduced in 2012 by legislative amendments to the BSA, is to facilitate improved access to free-to-air and subscription television by Australia’s deaf and hearing-impaired community, by requiring broadcasters to caption speech and other sounds during television broadcasts. 
2.10 The Second Reading Speech for the 2012 Amendment Bill[footnoteRef:2] noted that a gradual, incremental increase in captioning targets is intended to assist Australia’s broadcasters to adjust to the increasing costs associated with the changes. The cost of providing captioning services on subscription television is a business expense which must be borne by licensees, except where, on application under section 130ZY of the BSA, a licensee is able to satisfy the ACMA that compliance with the captioning obligations would impose an unjustifiable hardship on the licensee.  [2:  Broadcasting Services Amendment (Improved Access to Television Services) Bill 2012 – Second Reading Speech before the House of Representatives on 30 May 2012, available at https://parlinfo.aph.gov.au/parlInfo/genpdf/chamber/hansardr/4a17e30d-c43b-48b9-83ed-4280fc00314c/0029/hansard_frag.pdf;fileType=application%2Fpdf.] 

2.11 Paragraph 63 of the Explanatory Memorandum to the 2012 Amendment Bill states: 
The priority for government is for television services to be broadcast, and where possible for those services to be broadcast with captions. It is not the intention of the government that services not be shown because captioning obligations result in unjustified hardship on broadcasters. 
3. APPLICATION
3.1 On 31 March 2020, the Applicant applied for a target reduction order under paragraph 130ZY(1)(b) of the BSA in relation to the Service for the Specified Eligible Period (the Target Reduction Order), as follows: 
	Specified Eligible Period
	Annual captioning target
	Proposed reduced annual captioning target

	1 July 2019 to 18 November 2019
	70%
	34%



3.2 This is the Applicant’s second application for a target reduction order for the Service. The Applicant was granted target reduction orders for the Service for the financial years 2017-18 and 2018-19 (STV/TRO-067).    
3.3 The Application was accompanied by a submission from VIMN Australia Pty Ltd (the Channel Provider) which has been reviewed as part of the process for reaching the preliminary decision.
The Applicant
3.4 The Applicant is a subscription television licensee, being an indirect wholly owned subsidiary of Media Innovations Pte Ltd (incorporated in Singapore).
3.5 The Applicant provided a total of 67 English language subscription television services in 2018-19, including 36 general entertainment, 10 news, 18 sports and three music services. Of these services, 47 included captioning that is provided by its channel providers. 
3.6 The Applicant has submitted that it does not itself provide captioning on any of its services and does not have the infrastructure to do so. The Applicant stated that it undertakes developmental work to ensure that the captions for its services provided by channel providers can be displayed on its platforms.
3.7 The Applicant is a wholesaler and retailer of subscription television services. Wholesale operations are comprised of providing the Applicant’s subscription television service to internet service providers (ISPs). ISPs typically offer access to the Applicant’s services as part of a bundle of products offered to their customers. Direct customers of the Applicant sign up for access the Applicant’s services via the Applicant’s website, or through selected consumer electronics stores.
3.8 The Applicant also provides access to apps to watch 70s on demand.


The Service
3.9 The Service is a channel compiled by the Channel Provider and delivered to the Applicant as a live pass through for transmission to the Applicant’s subscribers. 
3.10 The Service is described as a light entertainment program, primarily geared towards a male audience demographic aged 18-39. 
3.11 [bookmark: _Hlk533415649]The Service was available as part of the following packages provided by the Applicant:
· Fetch ‘Entertainment’ package – a ‘legacy’ package that contains a large number of English language channels, which has not been available to new subscribers since the Applicant re-packaged its channel offerings in February 2017;
· [bookmark: _Hlk8036297]Fetch ‘Ultimate’ package, which contains all 47 channels available in each of the four ‘Premium’ packs (‘Kids’, ‘Knowledge’, ‘Vibe’ and ‘Variety’) provided by the Applicant; and
· Fetch ‘Vibe’ package, which currently has 10 channels, primarily of a general entertainment and sport genre.
3.12 All channels provided through the Applicant’s television platform are obtained under licence from channel providers. The Applicant displays the Service on its platform, but provides no input to the content of the Service.
3.13 The Applicant submitted that the Service ceased broadcasting as a linear subscription channel on its platform on 18 November 2019, and became available on an on-demand basis only. At this point the Service ceased to be a broadcasting service, because it then fell within paragraph (b) of the exceptions to the definition of “broadcasting service” in section 6 of the BSA. Hence, it was no longer subject to the captioning regime in Part 9D of the BSA, which applies to licensees in respect of their television broadcasting services.
3.14 The captioning obligations in the BSA are expressed to apply to broadcasting services provided during part of a financial year (see section 130ZQ of the BSA). The Applicant submitted that the Service contained captioning at 34% for the period between 1 July 2019 and 18 November 2019. 
3.15 The Service was a Category B subscription television general entertainment service, which would normally attract an annual captioning target of 70% for the financial year commencing 1 July 2019 (increasing by five percent each financial year thereafter).
4. [bookmark: _Hlk534998368][bookmark: _Hlk534998401]EVIDENCE AND REASONS FOR PRELIMINARY DECISION 
4.1 As noted above, the ACMA must not make a target reduction order unless the ACMA is satisfied that a refusal to make that order would impose an unjustifiable hardship on the Applicant. In determining whether a failure to make a target reduction order would impose an unjustifiable hardship, the ACMA must have regard to each of the matters specified in subsection 130ZY(5) of the BSA, assessing their relative weight and significance.
4.2 The term ‘unjustifiable hardship’ is not defined in the BSA and is to be given its ordinary and natural meaning as appropriate to the legislative context. The ACMA considers that the BSA requires it to assess the weight and significance of any hardships to the Applicant made out in the material before the ACMA, and to assess whether or not the imposition of those hardships on the Applicant is unjustifiable, having regard to the criteria specified in subsection 130ZY(5) of the BSA and the purpose and objects of the relevant statutory provisions. 
4.3 [bookmark: _Hlk11340833][bookmark: _Hlk11333030]In reaching a preliminary decision to make the Target Reduction Order, the ACMA has considered written representations and supporting evidence submitted by the Applicant, which also includes information provided by the Channel Provider, in support of the application. This information is considered below by reference to each of the criteria specified in subsection 130ZY(5) of the BSA.
Nature of the detriment likely to be suffered by the Applicant (paragraph 130ZY(5)(a) of the BSA)
4.4 [bookmark: _Hlk8316990]The Applicant submitted that it was not in a financial position to caption the Service to meet the prescribed 70% captioning target in 2019-2020, nor was it commercially viable for the Channel Provider to do so. The Applicant submitted that, if the Target Reduction Order is not granted, the Applicant will be in breach of Part 9D of the BSA in respect of the Service, and liable to regulatory action for contravention of a licence condition requiring compliance with the captioning obligations in Part 9D of the BSA. 
4.5 The Applicant also submitted that it would suffer reputationally as a result of a breach finding and that, when disclosed in any due diligence, or similar activity, it might affect financing or other transactional matters. 
4.6 The ACMA accepts that exposure to regulatory action for contravention of a licence condition, and damage to the Applicant’s business reputation, may result from the failure to grant the Target Reduction Order. 
Impact of making the target reduction order on deaf or hearing-impaired viewers, or potential viewers, of the Service (paragraph 130ZY(5)(b) of the BSA)
4.7 The Applicant submitted that making the Target Reduction Order would have no ongoing impact on deaf and hearing-impaired viewers, or potential viewers, of the Service. 
4.8 The ACMA accepts that making the Target Reduction Order would have no future impact on deaf and hearing-impaired viewers, or potential viewers, of the Service, noting that the Applicant ceased broadcasting the Service as a subscription television service on 18 November 2019.
4.9 From the commencement of the Specified Eligible Period (1 July 2019) to the final date of the Service being broadcast (18 November 2019), the Service was not captioned at the level required by the BSA. The Applicant acknowledged that this had adverse consequences for deaf and hearing-impaired viewers, or potential viewers, of the Service. However, the Applicant submitted that the negative impact was small, having regard to the likely small overall number of deaf and hearing-impaired viewers of the Service.
4.10 The Applicant provided information from the 2018-19 financial year, on a confidential basis, which notes:
· the total number of subscribers to its platforms;
· the total number (and percentage) of subscribers with access to the Service;
· the percentage of subscribers who viewed the channel in the month of October 2019. 
4.11 The ACMA accepts the evidence provided by the Applicant about the relatively low number of viewers of the Service, and notes that the number of people who were likely to require captioned content on any given day (approximately one in six Australians are affected by total or partial hearing loss[[footnoteRef:3]][[footnoteRef:4]] [[footnoteRef:5]]) was low. Nevertheless, while they were able to access captioning on 34% of content broadcast on the Service, they were denied access to captioning on another 36% of content (which was the amount required to meet the prescribed 70% captioning target).  [3:  2012 Year Book Australia, https://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/1301.0~2012~Main%20Features~Health%20status~229. ]  [4:  Access Economics: Listen Hear! The economic impact and cost of hearing loss in Australia, February 2006 located at http://apo.org.au/node/2755. ]  [5:  Roadmap for Hearing Health, Department of Health, February 2019 located at
https://www1.health.gov.au/internet/main/publishing.nsf/content/CDFD1B86FA5F437CCA2583B7000465DB/$File/Roadmap%20for%20Hearing%20Health.pdf. ] 

Number of people who subscribe to the Service (paragraph 130ZY(5)(c) of the BSA)
4.12 The Applicant provided information from the 2018-19 financial year, on a confidential basis, which notes:
· the total number of subscribers to Fetch TV;
· the total number (and percentage) of subscribers with access to the Service;
· the percentage of subscribers who viewed the Service in the month of October 2019. 
4.13 The ACMA accepts that the average number of subscribers who accessed the Service from 1 July 2019 to 18 November 2019 was relatively low. 
Financial circumstances of the Applicant (paragraph 130ZY(5)(d) of the BSA)
4.14 [bookmark: _Hlk534289924]The Applicant provided details of its financial circumstances on a confidential basis. Based on the information provided, the ACMA considers that the Applicant’s financial circumstances meant that it was not commercially feasible for the Applicant to incur the costs involved in captioning the Service to the prescribed 70% target in 2019-2020, and that not making the Target Reduction Order would have involved unjustifiable hardship for the Applicant.
4.15 As noted above, the Applicant has also submitted that a refusal by the ACMA to make the Target Reduction Order may be detrimental to the Applicant’s business reputation, and this may also impact financing and transactional matters. 
Expenditure that would be required to caption the Service if the target reduction order was not made (paragraph 130ZY(5)(e) of the BSA)
4.16 As noted above, the Applicant ceased broadcasting the Service as a linear subscription television channel on 18 November 2019, and accordingly the Service is no longer available to the Applicant’s subscribers except on an ‘on-demand’ basis.
4.17 The Applicant submitted that the Service contained captioning at 34% for the period between 1 July 2019 and 18 November 2019. 
4.18 The Channel Provider submitted that it would have cost an estimated $350,000.00 to caption the Service to the prescribed 70% target for the Specified Eligible Period, which was beyond its financial resources, and constituted an expense disproportionate to expected channel revenue.
4.19 The Applicant submitted that, because the Service is only available as a pass through channel “live” on the Fetch TV platform, the Applicant’s only possible option to make up the gap between the captioning provided by the Channel Provider, and the prescribed 70% captioning target, was to provide live captioning, which is the most expensive form of captioning. It provided a quote from a reputable captioning business for live captioning at a cost of nearly $35,000 per week, and submitted that it was not commercially justifiable for the Applicant to bear this expense.
4.20 The ACMA acknowledges that the expenditure required by the Applicant to provide captions at the prescribed 70% captioning target between 1 July 2019 and 18 November 2019, on top of the captions that were supplied by the Channel Provider (34%), would have been prohibitively high given the Applicant’s financial position. 
Extent to which captioning services for television programs are provided by the Applicant (paragraph 130ZY(5)(f) of the BSA)
4.21 Captioning was provided on 47 of the Applicant’s 67 subscription television services during the period of 1 July 2018 – 30 June 2019.  The Applicant met the captioning target requirements on 61 of the 67 subscription television services. All the captioning was provided by third-party channel providers of those services. The Applicant submitted that it undertook all development work required to ensure that the captioning could be displayed on its platforms. 
4.22 Of the remaining 20 services, 19 were exempt from captioning targets in 2018-19. Of these 19, 16 had obtained exemption orders, and 3 had obtained target reduction orders. The ACMA notes that the Applicant provided no captioning for 1 of the remaining 20 services, and that no exemption or target reduction order had been granted for this service. 
Likely impact of a failure to make the target reduction order on the quantity and quality of television programs transmitted on subscription television services provided by the Applicant (paragraph 130ZY(5)(g) of the BSA)
4.23 [bookmark: _Hlk8226928]The Applicant submitted that there would be no direct impact on the quantity and quality of television programs transmitted on its platform, as the decision to cease providing the Service as a linear channel has already been made and implemented. The expense and difficulty of captioning the service to the prescribed 70% target level may have had some influence on that decision.
Whether the Applicant has applied, or has proposed to apply, for exemption orders or target reduction orders in relation to any other subscription television services provided by the Applicant (paragraph 130ZY(5)(h) of the BSA)
4.24 [bookmark: _Hlk7708750]The Applicant has made applications for 17 exemption orders and 4 target reduction orders between 1 July 2017 and 30 June 2020.
4.25 The Applicant has also lodged an exemption order application in respect of another of its services for the 2019-20 financial year.
Other matters as the ACMA considers relevant (paragraph 130ZY(5)(i) of the BSA)
4.26 There are no other matters the ACMA considers relevant in respect of this application.
5. CONCLUSION
5.1 [bookmark: _Hlk534996757]In summary, the ACMA is satisfied that a refusal to make the Target Reduction Order would impose an unjustifiable hardship on the Applicant because: 
· the cost of providing captioning on the Service to the prescribed 70% target in the Specified Eligible Period was not commercially justifiable, for both the Applicant and the Channel Provider, relative to the revenue generated for them by the Service; and
· the Applicant would be exposed to regulatory action and possible further consequential commercial detriment if the Target Reduction Order is not made.  
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