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	Licensee
	Peninsula Community Broadcasters Incorporated

	Station
	5GFM

	Type of service
	Community Broadcasting - Radio

	Date of broadcast
	[bookmark: _Hlk22896093]3 September 2019
> between 9:00am-10:00am
> between 2:00pm-3:00pm

6 September 2019
> between 1:00pm-2:00pm

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992 (the BSA):
paragraph 9(1)(b) [prohibition on broadcast of advertisements]

	Decision
	No breach of paragraph 9(1)(b) of Schedule 2 to the BSA

	Date finalised
	4 February 2020





Background
On 6 September 2019, the Australian Communications and Media Authority (the ACMA) started an investigation into 5GFM’s compliance with paragraph 9(1)(b) of Schedule 2 of the Broadcasting Services Act 1992 (the BSA). The investigation follows the ACMA receiving a complaint on 3 September, 2019 and another on 6 September 2019, about 5GFM’s compliance with their licence conditions. 
Peninsula Community Broadcasters Incorporated is the licensee of 5GFM, a community radio broadcasting service licensed to represent the general geographic area community interest in the Yorke Peninsula RA1 licence area in South Australia.
The complaints allege:
· A) at 9:45am on 3 September 2019 the announcer advertised Kadina Council and there was no indication that it was a community notice or sponsorship
· B) at 2.40pm on 3 September 2019 the announcer advertised Wallaroo RSL and there was no indication that it was a community notice or sponsorship
· C) at 1:47pm on 6 September 2019 the announcer advertised a business with no tagging to indicate that it was a community notice.
Assessment and submissions
This investigation is based on the two complaints and recordings of content broadcast between:
· [bookmark: _Hlk24722152]A) 9:00-10:00am on 3 September 2019
· B) 2:00-3:00pm on 3 September 2019
· C) 1:00-2:00pm on 6 September 2019.
When assessing content, the ACMA considers its meaning to an ‘ordinary reasonable’ listener or viewer. This includes the natural, ordinary meaning of the language, context, tenor and tone of the content, and any inferences that may be drawn from this meaning. 
Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167] 

The ACMA then assesses whether the content complies with the relevant licence conditions.
The relevant licence conditions and legislative considerations for this investigation together with an explanation of the ACMA’s interpretation of relevant provisions are in Attachment A.


Finding
	Date
	Licence condition in the BSA
	Finding

	A) 3 September 2019
	Paragraph 9(1)(b) of Schedule 2 
	No breach – categorised as community information under the qualification in subclause 2(2)(a) of Schedule 2 of the BSA.

	B) 3 September 2019
	Paragraph 9(1)(b) of Schedule 2
	No breach – categorised as community information under the qualification in subclause 2(2)(a) of Schedule 2 of the BSA.

	C) 6 September 2019
	Paragraph 9(1)(b) of Schedule 2
	No breach – categorised as community information under the qualification in subclause 2(2)(a) of Schedule 2 of the BSA.



Reasons
Community broadcasting licensees are prohibited from broadcasting advertisements under paragraph 9(1)(b) of Schedule 2 to the BSA. 
The BSA does not provide a definition of ‘advertisement’. However, the ACMA has taken the term to be any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service.[footnoteRef:2] [2:  Community Broadcasting Sponsorship Guidelines 2008, p3.] 

There are some qualifications to the general prohibition on community broadcast licensees broadcasting advertisements. This means that a broadcast may contain material that has the characteristics of an advertisement (that is, the material ‘promotes products or services’) if subclauses 2(1) or 2(2) of Schedule 2 to the BSA apply to that material. 
[bookmark: _Hlk24635152][bookmark: _Hlk31633299]When deciding whether a licensee has breached paragraph 9(1)(b) of Schedule 2 to the BSA, the ACMA must consider whether the material broadcast was of an advertising character, and if so, whether any qualifications under subclauses 2(1) or 2(2) of Schedule 2 to the BSA apply.
[bookmark: _Hlk24979241]3 September 2019
A) 9:00-10:00am 
The complaint made on 3 September 2019 alleged that ‘at approximately 9.45am the announcer did an advertisement for Kadina Council’. This is considered to be an announcement of the events happening for the opening of the Kadina CBD that ran for approximately one minute and 57 seconds.
A transcript of this announcement is at Attachment B.
[bookmark: _Hlk24638034]
Was the material of an advertising character?
The announcement was made live on air and included information that was designed or calculated to draw public attention to an event taking place within the Yorke Peninsula RA1 licence area, the opening of the newly refurbished Kadina CBD precinct.
This announcement included information about the time of events, the availability of food, information that the main street will remain open and the showing times of free family movies in the centre of Kadina. The announcement also gave information on a food stall run by the Lions Club and the entertainment and events for the entire day. The announcement did not identify which organisation was holding the events.
[bookmark: _Hlk24636359]Do any qualifications under subclauses 2(1) or 2(2) of Schedule 2 to the BSA apply?
The announcement provided information about the opening of the Kadina CBD. The material does not mention the organiser of the event and the source of the information is not tagged, nor is there any mention of any sponsors or financial support. The material does not mention the Kadina Council, and focuses on informing the listeners about the CBD opening and community events happening in Kadina. 
Kadina is one of the key towns serviced by the Yorke Peninsula RA1 licence area, where the licensee represents the general geographic area community interest. The ACMA considers that, under subclause 2(2)(a) of schedule 2 of the BSA, the material is genuine community information material that meets the needs of the community served by the licensee. Therefore, this material was not broadcast in breach of paragraph 9(1)(b) of Schedule 2 to the BSA.
[bookmark: _Hlk24553351]B) 2:00-3:00pm 
The complaint made on 3 September 2019 alleged that, ‘at 2.40pm’ there was ‘no indication … that it was a community notice or sponsorship at all’, when ‘the announcer did an advertisement … for Wallaroo RSL’. The issue is with the announcer’s on-air remarks about the Wallaroo RSL sub-branch holding a hot lunch, which were made after a pre-recorded announcement for the Wallaroo RSL sub-branch.
At 2:35pm the announcer stated live on air ‘alright, we have a few community announcements here for you’, followed by four pre-recorded announcements that are clearly identified as community announcements for Interactive Dance, Yorke Peninsula Community Transport, South Australian Ambulance Service and Wallaroo RSL sub-branch. These pre-recorded announcements fall under the qualification in subclause 2(2)(a) of Schedule 2 to the BSA, as they are community information announcements about community organisations and not-for profits that meet the needs of the Yorke Peninsula RA1 community.
The announcer then provided further information live on air about the Wallaroo RSL sub-branch hot lunch.
A transcript of this information is at Attachment B. 
Was the material of an advertising character?
The information provided by the announcer live on air was designed or calculated to draw public attention to an event being held by the Wallaroo RSL sub-branch.
Do any qualifications under subclauses 2(1) or 2(2) of Schedule 2 to the BSA apply?
The information provided by the announcer live on air is of the same character as the preceding pre-recorded community announcement for the Wallaroo RSL sub-branch. The ACMA considers that this information also falls under the qualification in subclause 2(2)(a) of Schedule 2 to the BSA. Therefore, this information was not broadcast in breach of paragraph 9(1)(b) of Schedule 2 to the BSA.
6 September 2019
C) 1:00-2:00pm
The complaint made on 6 September 2019 alleged ‘the announcer advertised a business no tagging for a community notice’. The issue is with the announcer’s on-air remarks about the facilities and services of the Wallaroo Sailing Club.
The transcript of these remarks is at Attachment B.
Was the material of an advertising character?
The material was designed or calculated to draw public attention to the services and facilities of the Wallaroo Sailing Club.
Do any qualifications under subclauses 2(1) or 2(2) of Schedule 2 to the BSA apply?
The material encouraged listeners to go to the sailing club and explained the facilities and services available to the community of the Yorke Peninsula RA1 licence area.
The ACMA considers that, under subclause 2(2)(a) of schedule 2 of the BSA, the material is genuine community information material that meets the needs of the community served by the licensee. Therefore, this material was not broadcast in breach of paragraph 9(1)(b) of Schedule 2 to the BSA.
Attachment A
Relevant provisions of the Broadcasting Services Act 1992 
[bookmark: _Toc417552681]Schedule 2—Standard conditions	
Part 1—Interpretation
[bookmark: _Hlk23845840]2  Interpretation—certain things do not amount to broadcasting of advertisements
(1) 	For the purposes of this Schedule (other than paragraphs 7(1)(a), 8(1)(a), 9(1)(a), 10(1)(a) and 11(1)(a)), a person is not taken to broadcast an advertisement if:
(a)   	the person broadcasts matter of an advertising character as an accidental or incidental accompaniment to the broadcasting of other matter; and
(b)   	the person does not receive payment or other valuable consideration for broadcasting the advertising matter.
(2)	For the purposes of this Schedule (other than paragraph 9(1)(a)), the broadcasting by a community broadcasting licensee of:
(a)   	community information material or community promotional material; or
(b)   	a sponsorship announcement that acknowledges financial support by a person of the licensee or of a program broadcast on a service provided under the licence, whether or not the announcement:
(i)	specifies the name and address of, and a description of the general nature of any business or undertaking carried on by the person; or
(ii)	promotes activities, events, products, services or programs of the person; or
(c)   	material that announces or promotes a service provided under the licence, including material (whether by way of the announcement or promotion of activities, events, products, services or otherwise) that is likely to induce public support, whether financially or otherwise, or to make use of, the service or services provided under the licence;
is not taken to be the broadcasting of an advertisement.
[…]
[bookmark: _Toc417552704]Part 5—Community broadcasting licences
9  Conditions applicable to services provided under community broadcasting licences
(1)  	Each community broadcasting licence is subject to the following conditions:
[…]
(b)   	the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause;
[...]

Interpretation of advertising taken from the Community Broadcasting Sponsorship Guidelines 2008.[footnoteRef:3] [3:  Community Broadcasting Sponsorship Guidelines 2008, p3.] 

In investigating complaints, the ACMA has previously had regard to the following:
· The High Court’s consideration of the meaning of the term ‘advertising’ in the context of the former Broadcasting Act 1942:
It would seem to be used in a broad general sense which would encompass a broadcast or telecast of material ‘designed or calculated to draw public attention’ to something … regardless of whether the broadcast or telecast ‘serves a purpose other than that of advertising’.[footnoteRef:4] [4:  Australian Capital Television Pty Ltd and the State of New South Wales v The Commonwealth (1992) 177 CLR 106 at 166.] 

· The plain English definition in the Macquarie Dictionary (Fourth Edition), which defines ‘advertisement’ as follows:
Advertisement: noun any device or public announcement, as a printed notice in a newspaper, a commercial film on television, a neon sign, etc., designed to attract public attention, bring in custom, etc.
Accordingly, an advertisement is potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service.
Interpretation of subclause 2(2)(a) of Schedule 2 to the BSA 
[bookmark: _Hlk24549767]Community information material or community promotional material is permitted on community radio. What constitutes community information material or community promotional material is considered on a case-by-case basis. The ACMA takes guidance from the Community Broadcasting Sponsorship Guidelines 2008[footnoteRef:5] and generally considers that this material includes: [5: Community Broadcasting Sponsorship Guidelines 2008, p9.] 

· material about an appeal by a registered charity, or a non-profit or volunteer group […]
· announcements that can be seen to meet the needs of the community served by the licensee […]
· genuine community information material, such as local sporting events, community theatre or weather warnings
· announcements about goods or services, where the money raised benefits the community, a non-profit group or community organisation […]





[bookmark: _Hlk23151641]Attachment B – Transcript 
[bookmark: _Hlk15379525]A) 3 September 2019, 9:00-10:00am
	Time code
	Duration
	Transcript

	43:37 – 45:34
	1:57 
	[Announcer] Now, there is an important event coming up on Friday, the Kadina CBD official opening, Friday the sixth of September, there will be entertainment and celebration throughout day from 11am. With the official opening at 2pm. What’s on for the day, you may ask? There is lots and lots on to do and the shops will be open with market stalls outside shops, free face painting by [name] a travelling magic show will be performing tricks, kids activities tent with craft and Lego, a number of live local music performances, live radio broadcast. Evening in the park from 5pm in Victoria Square. Food will be available from Service Clubs, free movie screenings on Optus mega screen, and just in case you want to know everybody always hangs out for the Lions and doughnut van, the Lions will be there cooking the doughnuts and the chips, so come along, just follow your nose to the smell and you’ll find us. 6:30pm kids’ movie Paddington 2 and 8:30pm family movie the Greatest Showman. We hope to see you there for a fun day for all. Please note, the main street will remain open for car access. So that’s coming up next Friday. We are hoping and praying that the rain stays away and hopefully they will listen to us.



B) 3 September 2019, 2:00-3:00pm
	Time code
	Duration
	Transcript

	38:05 – 38:34
	00:40
	[Announcer] Yes, and may I say too there that the Wallaroo RSL sub-branch is having their hot lunch this Sunday, Sunday the eighth. Always a nice meal that one. So, you’re welcome to come along. That’s at 12:30, $12 per person and that includes sweet. So, if you can give the club a ring or give myself a ring on [phone number]. Just for catering purposes. That would be fantastic.


[bookmark: _Hlk23841375]
C) 6 September 2019, 1:00-2:00pm
	Time code
	Duration
	Transcript

	47:18 – 48:05
	00:47
	[Announcer] Um, if you’re looking for something to do on a Friday night, the Wallaroo Sailing Club are open for business. Open to the public every Friday, the bar opens at 5:30pm. Meals are available at 6:30pm. You can relax on the deck and watch the sunset and if you went there tonight you could watch the waves bashing into the shore. The club’s for hire, or you can have meal bookings. For that you ring [name] on [phone number]. That number again [phone number]. Of course, it’s on Heritage drive and the carpark next to the old boat ramp where the ferry came in, that’s where the shop is. Not the shop, the club. So um, right next to the dragon boat club strangely enough. So, there you go, that’s every Friday from 5:30pm.
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