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[bookmark: _GoBack]Investigation report no. BI-526
	[bookmark: ColumnTitle]Summary
	

	Licensee [service]
	[bookmark: _Hlk31113214]TCN Channel Nine Pty Ltd [Nine]

	Finding
	[bookmark: _Hlk31113279]Breach of clause 2.3.2 [classification - exceptions]

	Relevant code
	[bookmark: _Hlk31113359]Commercial Television Industry Code of Practice 2015 (revised 2018) (the Code)

	Name of broadcasts
	[bookmark: _Hlk31113233]Pirates of The Caribbean: Dead Men Tell No Tales Part One
Pirates of The Caribbean: Dead Men Tell No Tales Part Two

	Date of broadcasts
	27 July 2019

	Date finalised
	13 February 2020

	Type of service
	Commercial—television

	Attachments
	A - extracts of correspondence between the ACMA and the licensee 
B - relevant provisions of the Code
C - the ACMA’s process for assessing compliance





Background
In September 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the broadcast, on Nine, of Pirates of The Caribbean: Dead Men Tell No Tales Part One         (Part One) and Pirates of The Caribbean: Dead Men Tell No Tales Part Two (Part Two) (together, the two parts). The two parts were broadcast on 27 July 2019.
The two parts were derivatives of the feature film Pirates of The Caribbean: Dead Men Tell No Tales (the original film), which was classified M (with the consumer advice of 'supernatural themes and violence') by the Australian Classification Board (the Board), for public exhibition, on 16 May 2017.[footnoteRef:1] [1:  http://www.classification.gov.au/, accessed 7 November 2019.] 

Issue: Was a film classified M broadcast in the evening before 8.30 pm?
Under the Code:
· Films, for television broadcast, must be classified by applying the classification system provided for by the Classification (Publications, Films and Computer Games) Act 1995 (the Classification Act).
· For as long as subsection 123(3A) of the BSA is in force, a film classified M must not be broadcast in the evening before 8.30 pm.[footnoteRef:2] [2:  Subsection 123(3A) was repealed under the Communications Legislation Amendment (Deregulation and Other Measures) Act 2019, which commenced on 12 December 2019.] 

· However, the Code allows a licensee to modify a film, to ensure it is suitable for broadcast at particular times.
Finding
The licensee breached clause 2.3.2 of the Code.
Reasons
The licensee submitted that it modified the original film to ensure it was broadcast in compliance with the Code. 
… our internal classifiers modified Part One of the Film so that it was suitable for a "PG" classification. Part Two of the Film was not modified and retained its "M" classification, and was broadcast in compliance with subsection 123(3A)(c) of the BSA. Each film was broadcast as a standalone item, including end credits.
For Part One of the Film, our classifiers reviewed the Australian Classification Board's report on the Film (the Report) and used the Report to inform them which elements and/or scenes in the Film needed to be modified in order to make it appropriate for a "PG" classification. Our classifiers proceeded to make edits to Part One of the Film to ensure it was suitable to be classified "PG", and to broadcast between 7 pm-8.35 pm.
The ACMA accepts that a licensee can modify content to facilitate suitability for broadcast.
The ACMA viewed Parts One and Part Two and accepts that Part One did not contain content that was likely to exceed a PG classification and Part Two did not contain content that was likely to exceed an M classification. 
Were the two parts individual films for the purposes of the Code?
Section 8 of the Code [Interpretation] defines 'film' to mean any feature film that has had first release in Australia through public exhibition (including cinematic release) or sale/hire and which has been classified by the Board.
Films which have been classified by the Board are listed on the Board’s public database.[footnoteRef:3] [3:  See www.classification.gov.au. ] 

The Board’s database indicates that the original film was classified for public exhibition on   16 May 2017.[footnoteRef:4] The ACMA is satisfied that the original film was a ‘film’ for the purposes of the Code. [4:  https://www.classification.gov.au/titles/pirates-caribbean-dead-men-tell-no-tales, accessed 7 November 2019.] 

The Board’s database indicates there are no classified films titled:
· Pirates of The Caribbean: Dead Men Tell No Tales Part One, or
· Pirates of The Caribbean: Dead Men Tell No Tales Part Two.
Therefore, the two parts were not individual films for the purposes of the Code.
Were the two parts ‘modified’ versions of the original film for the purposes of the Code?
The ACMA has considered whether the two parts were ‘modified versions’ of a film and therefore broadcast in accordance with the Code that allows a licensee to modify a film to ensure it is suitable for broadcast. 
A modified version of a film would ordinarily retain the title of the original version and be broadcast in its entirety, as a complete item. In this case, the licensee edited the original film to create the two parts. That is, the licensee created two items with two distinct titles, both of which included the title of the original film. 
The licensee submitted that there was a distinct nature to each of the two parts and that the titles used, and the manner of their broadcast scheduling indicated that each part was intended to simulate the broadcast of a single film. The ACMA noted the broadcast of credits at the end of Part One and opening titles at the commencement of Part Two. However, the ACMA considers that the broadcast of the two parts, in the way it was carried out, closely replicated the way in which the original film would have been broadcast as a single, complete item.
The approach of separating a classified film into parts with different classifications is contrary to the intention of the Code, which is to allow licensees to modify films, as a whole, to make them suitable for broadcast at particular times. The intention of the Code is not to permit the broadcast of a higher classified film in a lower classification time zone by means of broadcasting a lower classified opening segment. 
To apply two separate classifications to two separate parts of the same film is likely to confuse the viewer. The ACMA considers the approach to be contrary to the classification system that is designed to inform viewers of the classification of films (as a whole) prior to viewing. The film was released to cinemas with an integrated story line. Younger viewers who commenced watching the film at 7.00 pm were likely to want to follow the story through to its conclusion. 
The ACMA considers that the licensee’s approach undermines the key purpose of clause 2 of the Code, which is to reduce the exposure of younger viewers to material classified M and above. It may mean parents, responsible for younger viewers, allow them to begin watching a film (to which they should not otherwise be exposed) during the earlier viewing time, and to continue watching the film to its conclusion after 8.30 pm.
The licensee submitted:
The ACMA has used the wording ‘contrary to the intention of the Code’ but has not identified the part of the Code which outlines this intention, or identified which part of the Code specifically prohibits the modification of the Film into two parts. Nine submits that clause 2.3 of the Code allows the licensee to use its discretion in determining how films may be modified to ensure that they are suitable for broadcast, or for broadcast at particular times. 
The ACMA notes that clause 1.1.3 of the Code refers to the intention of the Code:
The Code is intended to regulate the broadcast content of commercial free-to-air television according to current community standards, and to assist viewers in making informed choices about their television viewing
In practical application, viewers with parental or guardianship responsibilities, who commence watching a PG classified film with their children at a time normally reserved for PG classified material (7.00 pm), would not expect to have to choose between missing the end of the film, or allowing the children they are responsible for to view M classified material. 
The ACMA notes that the issue of modifying films is referred to in a note to clause 2.3.1 of the Code, rather than in a substantive Code provision. Section 2.3 does not provide unrestricted permission for a licensee to change a film into two films. 
The ACMA does not accept that splitting a film into two separate parts and rebranding it as two separate films, with two different classifications, falls within the ordinary and natural meaning of ‘modifying a film’ (i.e., altering somewhat; making minor changes/edits affecting classification elements) for the purposes of the Code.
The licensee further submitted:
Nine is concerned that the breach finding is out of step with community concerns, and also that it also does not reflect the concerns of the current Government as the relevant section 123(3A) of the Broadcasting Services Act 1992 (Cth) has recently been repealed. 
The ACMA notes the licensee’s submission about the repeal of subsection 123(3A) of the BSA, which has allowed M classified films to be broadcast from 7.30 pm (effective from 12 December 2019). However, the ACMA considers this to be immaterial to the broadcast in question, which occurred more than 4 months prior to the repeal.
The ACMA also notes that if, contrary to the ACMA’s findings, the splitting technique referred to in this report was capable of being adopted, it would have the potential to undermine the policy intent of that new 7.30 pm ‘watershed’ and other similar rules designed for the protection of children. 
Was a film classified M broadcast in the evening before 8.30 pm?
The two parts were broadcast sequentially. Part One was broadcast between 7.00 pm and 8.35 pm and Part Two was broadcast between 8.35 pm and 9.35 pm.
As the ACMA considers the broadcast of the two parts constituted a single broadcast (i.e. a single modified film), which was comprised of a section containing PG classified content and a section containing M classified content, the overall classification of the broadcast was M. 
As the broadcast commenced at 7.00 pm, the broadcast of M classified content commenced before 8.30 pm. Accordingly, in broadcasting the two parts, the licensee breached clause 2.3.2 of the Code.


Attachment A
Correspondence from the licensee
Extracts of the letter received from the licensee dated 2 September 2019:
[…]
… ‘Pirates of the Caribbean: Dead Men Tell No Tales’ (the Film) classified ‘M’ which was broken into two separate movies and broadcast on 27 July 2019 as follows:
· Part One of the Film was broadcast between 7pm - 8.35 pm classified ‘PG’; and
· Part Two of the Film was broadcast between 8.35pm - 9.35 pm classified ‘M’.
Subsection 123(3A)(b) of the Broadcasting Services Act 1992 (the BSA), and subclause 2.3.1 of the Commercial Television lndustry Code of Practice 2015 (revised 2018) (the Code) allow commercial television broadcasters to modify films so that films are:
(i) suitable to be broadcast; or 
(ii) suitable to be broadcast at particular times 
We confirm that in accordance with the BSA and the Code, our internal classifiers modified Part One of the Film so that it was suitable for a ‘PG’ classification. Part Two of the Film was not modified and retained its ‘M’ classification, and was broadcast in compliance with subsection 123(3A)(c) of the BSA. Each film was broadcast as a standalone item, including end credits.
For Part One of the Film, our classifiers reviewed the Australian Classification Board's report on the Film (the Report) and used the Report to inform them which elements and/or scenes in the Film needed to be modified in order to make it appropriate for a ‘PG’ classification. Our classifiers proceeded to make edits to Part One of the Film to ensure it was suitable to be classified ‘PG’, and to broadcast between 7 pm-8.35 pm.
[…]
Extracts of correspondence from the licensee dated 24 October 2019:
[…]
1. Subclause 2.3.1 of the Code provides that 'Films' must be classified by applying the classification system provided for by the Classification (Publications, Films and Computer games) Act 1995. The note under subclause 2.3.1 states that films may be modified by a Licensee to ensure they are suitable for broadcast, or for broadcast at particular times.
Subsection 123(3A)(b) of the BSA, and the note underneath subclause 2.3.1 of the Code, allows broadcasters to modify films so that they ‘are suitable for broadcast at particular times’. Nine considers that it modified Pirates of the Caribbean: Dead Men Tell No Tales (Film) so that it was suitable for broadcast during particular times as outlined below.
As indicated in our letter dated 2 September 2019, Nine modified the Film so that it was divided into two separate and complete films, which both contained opening and closing credits. The films were broadcast as follows:
· ‘Pirates of the Caribbean: Dead Men Tell No Tales Part One’ classified ‘PG’ with the consumer advice of ‘Supernatural themes, action violence, mild course language and sex references’ broadcast between 7 pm - 8.35 pm. The title, as above, appeared at the start of the film as did the ‘PG’ classification symbol (the First Film)
· ‘Pirates of the Caribbean: Dead Men Tell No Tales Part Two’ classified ‘M’ with the consumer advice ‘Supernatural themes, action violence’ was broadcast between 8.35 pm - 9.35 pm. The title, as above, appeared at the start of the film, as did the ‘M’ classification symbol (the Second Film).
To ensure that the Film could be shown as two distinct films (where the First Film was classified ‘PG’ and the Second Film was classified ‘M’), Nine obtained, and referred to, the Australian Government Classification Board Decision Report for Pirates of the Caribbean: Dead Men Tell No Tales, File no: Tl 7/1890 (the  Report).
The Report is two pages and is available to classifiers upon request. The Report sets out the Classification Board's full report for the Film detailing which themes, elements and scenes are classifiable as ‘M’.
Nine used the information contained in the Report, as well as our internal classifiers expertise, to identify the themes, elements and scenes which needed to be removed from the First Film so that it could be classified ‘PG’ and appropriate for broadcast prior to 8.30pm in accordance with subclause 2.2.1 of the Code.
The content of the Second Film was unedited and retained its ‘M’ classification. The Second Film was appropriate for broadcast after 8.30pm in accordance with subclauses 2.2.2 & 2.3.2 of the Code and subsection 123(3A)(c) of the BSA.
Nine considers that by:
a) modifying the First Film by reference to the Report to ensure that themes, scenes and elements considered ‘M’ rated were removed (and so that the First Film's classification was reduced from a ‘M’ classification to a ‘PG’ classification); and
b) showing the title to be ‘Pirates of the Caribbean: Dead Men Tell No Tales Part One’ with both opening and closing credits; and
c) providing the consumer advice of ‘Supernatural themes, action violence, mild course language and sex references’; and
d) displaying the ‘PG’ classification symbol at the beginning of the First Film;
it has modified the First Film so that it was suitable for broadcast at particular times, and it has complied with both subsection 123(3A)(b)&(c) of the BSA and subclauses 2.2.1, 2.2.2 & 2.3.2 of the Code.
Similarly, Nine considers that by:
a) broadcasting the Second Film after 8.30pm; and
b) showing the title of the Second Film as ‘Pirates of the Caribbean: Dead Men Tell No Tales Part Two’ with both opening and closing credits; and
c) showing the consumer advice as ‘Supernatural themes, action violence’’; and
d) displaying the ‘M’ classification symbol at the beginning of the Second Film;
it has complied with the requirements of subsection 123(3A)(b)&(c) of the BSA and subclauses 2.2.2 & 2.3.2 of the Code.	
2. 'Film' is defined in the Code to include any feature film that has had first release in Australia through public exhibition (including cinematic release) and which has been classified by the Classification Board.
Nine notes the above and submits that for the reasons set out in numbered paragraphs 1 & 3, Nine is permitted under both the BSA and the Code to modify the Film (in the way that it has) so that the First Film was appropriate to be broadcast at prior to 8.30 pm.
3. The film titled 'Pirates of the Caribbean: Dead Men Tell No Tales' (the film) is a feature film that has had first release in Australia through public exhibition and has been classified by the Classification Board. The film was classified 'M', for public exhibition, with the consumer advice of 'Supernatural themes and violence', on 16 May 2017. A link to the classification is available here.
Nine relies on its submissions in numbered paragraphs 1 & 2 above, and in particular, that it is permitted under both the BSA and the Code to modify films so that they are suitable for broadcast at particular times.
Further, as set out in our response to numbered paragraph 1 above, Nine took all reasonable steps, including by closely reviewing the Report, to ensure that the First Film was modified so that it could be classified ‘PG’ and therefore suitable to be broadcast during the ‘PG’ classification  times.
Nine notes that the Report sets out the themes, elements and scenes more comprehensively than the link referred to in your email dated 3 October 2019, allowing our internal classifiers to make responsible and appropriately informed decisions when editing and modifying the content of the First Film.
4. Subclause 2.3.2 of the Code provides that for as long as subsection 123(3A) of the BSA is in force a film classified M may only be broadcast between the hours of 8.30 pm and 5.00 am, on any day, or between the hours of noon and 3.00 pm on any school day.
For the reasons set out in numbered paragraphs 1- 3 of our submissions above, Nine considers that it has complied with its obligations under the Code and subsection 123(3A) of the BSA.
In addition to the above, Nine considers that it complied with its obligations under the BSA and the Code by separating the Film into two separate and distinct films, where the First Film was classified ‘PG’ and was broadcast between 7 pm - 8.35 pm.
Further, Nine submits that it complied with its obligations under the Code and BSA by broadcasting the Second Film, which was classified ‘M’ after 8.30 pm.
If the ACMA does not agree with Nine's interpretation of subsection 123(3A) of the BSA, Nine submits that it still complied with the spirit and intent of subsection 123(3A) of the BSA in that it did not show ‘M’ classified material prior to 8.30 pm. Nine removed all ‘M’ rated themes, elements and scenes and thereby made the First Film appropriate for ‘PG’ audiences in ‘PG’ classification time.
5. The TV Week magazine listing for the film, broadcast on Saturday, 27 July 2019, has the film listed as 'Pirates of the Caribbean: Dead Men Tell No Tales', commencing at 7.00 pm with an accompanying 'M' classification. Please see attached scanned listing.
We enclose a copy of the email that was sent to TV Week containing the EPG description for all material broadcast on 27 July 2019. Nine's EPG description clearly shows that the Film was intended to be shown in two parts, where Part One of the film classified ‘PG’ and Part Two of the film being classified ‘M’.
It appears that there has been an error on behalf of TV Week or the third party that inputs the data for TV Week's TV Guide.
[…]
Extracts of licensee submission dated 15 January 2020:
Nine submits that it does not agree with the findings contained in the Preliminary Report in respect of the Nine broadcast of Pirates of the Caribbean: Dead Men Tell No Tales Part One and Pirates of the Caribbean: Dead Men Tell No Tales Part One Part Two (the Film).

Of particular concern to Nine is the following paragraph in the Preliminary Report:
The approach of separating a classified film into parts is contrary to the intention of the Code, which is to allow licensees to modify films, as a whole to make them suitable for broadcast at particular times. The intention of the Code is not to permit the broadcast of a higher classified film in a lower classification time zone by means of broadcasting a lower classified opening segment.

The ACMA has used the wording ‘contrary to the intention of the Code’ but has not identified the part of the Code which outlines this intention, or identified which part of the Code specifically prohibits the modification of the Film into two parts. Nine submits that clause 2.3 of the Code allows the licensee to use its discretion in determining how films may be modified to ensure that they are suitable for broadcast, or for broadcast at particular times. 

Nine submits that in the absence of any evidence as to the intention of the Code operating in the way suggested by the ACMA, together with the ACMA’s wording ‘contrary to the intention of the Code,’ it can be inferred that Nine has not technically breached the Code. 

Nine also submits that it did not receive any complaints in respect of our broadcast of the Film and that the Preliminary Report does not disclose whether the investigation was opened due to a viewer complaint. Based on the information currently available to Nine, it does not appear that the broadcast of a movie in two parts is of concern to the community, and in particular does not support the ACMA’s stated concern that the broadcast of the Film into two parts ‘confused the viewer’ or that younger viewers were exposed to material rated M and above. Nine is concerned that the breach finding is out of step with community concerns, and also that it also does not reflect the concerns of the current Government as the relevant section 123(3A) of the Broadcasting Services Act 1992 (Cth) has recently been repealed. 

Nine has a team of senior and trusted classification officers who have Nine’s full support and confidence. Nine confirms that it is its strong belief that we should not be found in breach of clause 2.3 the Code in respect of our broadcast of the Film in two parts.  

Attachment B
[bookmark: _Toc393359019][bookmark: _Toc393962856][bookmark: _Toc400011074][bookmark: _Toc401833416][bookmark: _Toc404260674][bookmark: _Toc425326602][bookmark: _Toc508891397]Relevant Code provisions
1. Application & Commencement
1.1.3	The Code is intended to regulate the broadcast content of commercial free-to-air television according to current community standards, and to assist viewers in making informed choices about their television viewing. It also provides a procedure for handling viewer complaints about matters covered by the Code.
2. Classification and Proscribed Material 
[bookmark: _Toc393359020][bookmark: _Toc393962857][bookmark: _Toc400011075][bookmark: _Toc401833417][bookmark: _Toc425326603][bookmark: _Toc404260675][bookmark: _Toc508891398]2.1 Classification – General rules
[bookmark: _Toc393359021][bookmark: _Toc393962859][bookmark: _Toc400011077][bookmark: _Toc401833419][bookmark: _Ref402794466][bookmark: _Toc425326605][bookmark: _Toc404260677][bookmark: _Toc508891400]2.3 Exceptions
2.3.1 Films must be classified by applying the classification system provided for by the Classification (Publications, Films and Computer Games) Act 1995.
Note: 	Films may be modified by a Licensee to ensure they are suitable for broadcast, or for broadcast at particular times.
2.3.2 [bookmark: _Ref402795543]For as long as subsection 123(3A) of the Act is in force:
a) a Film classified M may only be broadcast:
i. between the hours of 8.30 pm and 5.00 am on any day, or 
ii. between the hours of noon and 3.00 pm on any School Day;
b) [bookmark: _Ref402967088]a Film classified MA15+ may only be broadcast between the hours of 9.00 pm and 5.00 am on any day. 
8. Interpretation
[…]
Film means any feature film, documentary or short film that has had first release in Australia through public exhibition (including cinematic release) or sale/hire and which has been classified by the Classification Board.
Relevant Act provision
Broadcasting Services Act 1992
123 Development of codes of practice
(3A) 	In developing codes of practice referred to in paragraph (2)(a), (b) or (c), 	industry 	groups representing commercial television broadcasting licensees and community 	television broadcasting licensees must ensure that:
(a)	for the purpose of classifying films—those codes apply the film classification 	system provided for by the Classification (Publications, Films and Computer 	Games) Act 1995; and
(b)	those codes provide for methods of modifying films having particular 	classifications under that system so that:
(i)  the films are suitable to be broadcast; or
(ii) the films are suitable to be broadcast at particular times; and
(c)	those codes require that films classified as “M” may be broadcast only:
(i)  between the hours of 8:30 pm on a day and 5 am on the following day; or
(ii) between the hours of noon and 3 pm on any day that is a school day; 
[…]
Attachment C
The ACMA’s process for assessing compliance
When assessing content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:5] [5:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the submissions from the licensee (extracts at Attachment A). Other sources are identified in this report where relevant.
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