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	Channel Seven Queensland Pty Ltd [Seven]

	Finding
	[bookmark: _Hlk26949268]Breach of clause 3.3.1 [accuracy] 
[bookmark: _Hlk26949306]No breach of clause 3.4.1 [present news fairly and impartially]

	Relevant code
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C - relevant Code provisions and the ACMA’s process for assessing complaints




Summary
In August 2019, the ACMA commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the broadcast of a report on Seven News about a local Council that had voted to investigate the costs of assessing misconduct complaints (the report).
The complaint to the ACMA alleged that the report included a statement which was inaccurate and misleading. The statement was that the Mayor had been ‘cleared of allegations made against him’. The complaint also alleged the report lacked impartiality and had misrepresented a Councillor as ‘a vexatious complainer’.
Issue 1: Accuracy
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
Finding
The ACMA‘s finding is that the licensee breached clause 3.3.1 of the Code.
Reasons
The complaint was that the report misled the viewer about the outcome of a complaint of misconduct against the Mayor [A]. The relevant statement in the report was made by the reporter, who said:
[bookmark: _Hlk23516310]In February this year, he was cleared of allegations made against him, which originated from a complaint by Councillor [C].
[bookmark: _Hlk536193097]What did the material convey to the ordinary reasonable viewer? 
The statement referred to the decision by the Queensland Crime and Corruption Commission (the CCC) in February 2019 not to investigate the Mayor’s conduct. The CCC decision was widely reported at the time.[footnoteRef:2] [2:  Website reference redacted, accessed 25 October 2019.] 

The matter had been referred to the CCC by the Local Government Conduct Review Panel (LGCRP). When the CCC receives a referral, it conducts an assessment, and it may decide to take no further action. For example, this may occur in matters where a complaint ‘has previously been dealt with […] by another agency’.[footnoteRef:3]   [3:  https://www.ccc.qld.gov.au/complainants/how-we-assess-complaints, accessed 24 October 2019.] 

In this case, the LGCRP acted on a complaint originally made by Councillor C, and investigated the matter. The LGCRP sustained three out of four allegations of misconduct, took disciplinary action against the Mayor and referred one matter to the CCC.[footnoteRef:4] The complainant stated that the findings of the LGCRP were easily accessible via a number of public sources, including the Council’s website.  [4:  Website reference redacted, accessed 24 October 2019.] 



The licensee submitted that:
[…] while the CCC decision was a decision not to investigate, rather than a specific finding that the relevant allegations were untrue, Seven submits that the phrase ‘cleared of allegations’ is an accurate and fair reflection of the decision by the CCC in February 2019 as it would be understood by an ordinary reasonable viewer. The practical effect of the decision by the CCC was that the relevant matter was concluded, and no finding of criminal corruption was established.
The ACMA disagrees with the licensee’s assertion that the ordinary reasonable viewer would have considered the statement ‘cleared of allegations’ meant ‘the matter was concluded’. The statement was not a description of the complaints and investigations process. The statement was about the Mayor and, in the context of the broadcast, the ordinary reasonable viewer would have understood from the use of the term ‘cleared’ that the Mayor had been declared innocent. The Macquarie Dictionary defines ‘clear’ in the relevant context as ‘to free from imputation, especially of guilt; prove or declare to be innocent.’[footnoteRef:5] [5:  https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=clear, accessed 24 October 2019.] 

The ACMA considers that the ordinary reasonable viewer would have understood the statement to mean that a Councillor had made allegations against the Mayor of the local Council, and that, in February 2019, the Mayor was found to be innocent of those allegations. 
Was the material factual in character? 
The statement is specific, unequivocal and capable of independent verification. It is therefore factual in character.
If so, did it convey a material fact or facts in the context of the relevant report?
The licensee submitted that the statement was not a material fact when considering the broadcast as a whole, because the report was focussed on the decision taken by Council on the day, rather than on the history of the allegations. 
The report was about the local Council’s decision to investigate the cost of handling misconduct complaints. The report canvassed the views of various Councillors that supported the motion, including the cost of processing, the emotional toll of investigations on Councillors, and the lack of transparency about rules of conduct. 
In this context, the ACMA considers that a statement asserting the Mayor had been cleared of allegations following a complaint made by a fellow Councillor constituted a material fact. The statement referenced the issues of transparency, unfair prejudgment and the emotional toll that had been raised by other Councillors as factors that brought about the motion and which were likely factors in the Council’s decision. 
If so, was the factual material accurate? 
The CCC exercised its discretion to take no further action regarding the allegations against the Mayor. The CCC decision did not invalidate the findings of misconduct by the LGCRP. 
Therefore, it was not accurate to interpret the CCC’s decision to take no further action as meaning that the Mayor was cleared of the allegations made against him.
Accordingly, the ACMA finds that the licensee breached clause 3.3.1 of the Code in relation to the broadcast of the statement.
[bookmark: _Hlk22649494]Issue 2: Impartiality
3.4.1		In broadcasting a news Program, a Licensee must:
a) present news fairly and impartially;
Finding
The ACMA’s finding is that the licensee did not breach clause 3.4.1 of the Code.
Reasons
The complaint was that the report was not impartial because it implied the Councillor had made unsubstantiated complaints, which created an unfair view of that Councillor as being a vexatious complainant. The inaccuracy found in Issue 1, and the omission of the fact that Councillor [C]’s misconduct allegations against Mayor [A] had been sustained by the LGCRP could indicate a lack of impartiality. However, the issue was not determinative in the context of the report overall, which was focussed on reporting the news that the motion had passed, and the reasoning behind it.
The licensee submitted:
Throughout the Broadcast, efforts were made by the reporter to ensure that what was presented was an impartial reflection of what transpired at the council meeting that day. An extensive amount of primary material, including recordings from the actual council meeting and direct interviews with councillors, was included in the Broadcast. […]
Seven notes that the Broadcast presented viewpoints that were a fair and impartial reflection of the decision taken by the […] Regional Council on the day of the Broadcast, which was to vote in favour of an investigation into the cost of misconduct allegations made against councillors and staff […]
The impartiality requirement means that news must be presented in such a way that one side of an issue is not unduly favoured over another, and that the program does not show prejudice or bias against a particular side. 
Achieving fairness and impartiality requires a broadcaster to present material in a way which avoids conveying a prejudgment or giving effect to the preferences of the reporter or presenter, who play key roles in setting the tone of the report through their style and choice of language.
A news report that presents a perspective that is opposed by a particular person or group is not inherently partial. Whether a breach of the Code has occurred will depend on the theme of the news report, the range of perspectives that were presented or sought to be presented in relation to that theme, the overall presentation of the report and the circumstances in which the report was prepared and broadcast.
The newsworthy event was the decision by a local Council on the day of the broadcast to investigate the cost of investigating complaints about Councillors. The presenter framed the report in his introduction:
[…] Councillors voted in favour of an investigation into the cost of misconduct allegations for ratepayers. Some Councillors say the legislation around transparency is unclear and it’s opening the door for unsubstantiated claims.
Within this context, the report canvassed a range of concerns expressed by Councillors as the reasons that gave rise to the motion. 
· The reporter echoed the theme established in the introduction by stating ‘it can be an anxious wait until allegations of misconduct are heard’.
· An unnamed Councillor stated ‘[…] we are guilty until proven innocent, and I find that very insulting’.
· The Councillor putting the motion, said ‘I believe in being transparent with my community’.
· The Mayor stated that 11 years of allegations had taken a toll on him and his family.
The report noted that Councillor [C] voted against the motion. Councillor [C] then spoke to camera citing a reason for his opposition, stating ‘I didn’t see the point of collating a cost when I was very unsure about what we were going to do with that’. 
As noted in the finding under Issue 1 above, this part of the report was preceded by an inaccurate statement that implied a complaint by Councillor [C] about the Mayor was unsubstantiated. Although this could indicate that the nature of Councillor [C]’s complaint was presented unfairly, the ACMA does not consider that this was determinative of the overall fairness or impartiality of the report, the central focus of which was that the council motion had been passed, and the reasoning behind it.
Reflecting the council’s decision, the majority of the perspectives presented in the introduction and the report were in support of the motion and critical of misconduct allegations and investigations. A number of arguments were cited: costs to ratepayers, stress imposed on Councillors and their families, vexatious and unsubstantiated complaints, and lack of clarity about transparency rules. This was justified by the newsworthy focus of the report—that the motion had passed. 
The reporter paraphrased and attributed the arguments in her narration to the Councillors in favour of the motion. Using neutral language, she repeated the arguments by Councillors, but did not amplify or independently show support of them:
· Councillors say ambiguous transparency rules are making them feel uncomfortable
· Councillor [R] called for Council to put a figure on the cost of investigating complaints of misconduct
· Some Councillors say clearer rules for local governments will help prevent vexatious complaints
As the reporter made the above statements, a series of images depicting several councillors, including Councillor [C], were briefly shown.
The report referred in general to a number of complaints about the Mayor and other Councillors. It did not make an explicit allegation that an individual Councillor had made vexatious complaints.
Considering the newsworthy context of the report, the reference to multiple complaints against different Councillors, the inclusion of various perspectives, and the neutral tone of the reporter, the ACMA finds that the licensee did not breach clause 3.4.1 of the Code.


Attachment A
Extracts of the complaint to the ACMA dated 23 May 2019:
[…]
The network has in my opinion deliberately lied and misled the viewing public about the facts that were easily accessible in relation to Mayor [A]’s misconduct charges, both the findings of the Regional Conduct Review Panel and the result of my complaints. All of these facts were easily accessible via a number of public sources.
[…] a simple search on google would have easily shown that his misconduct and the findings and fines he paid where well publicised by media nationally of which Channel Seven also reported on in the past […]
The news item was implicit in its remarks and the way it was structured leaving the viewer with a picture that my complaints were vexatious and without substance, which is factually untrue. In fact all three of my complaints were upheld by the Conduct Review Panel. This scurrilous type of journalism results in reputational damage to me as a councillor and as a member of the community.
[…]
3.3 Accuracy and Fairness
[…]
The Network did not present the factual material accurately or fairly in relation to the veracity of my complaints or findings of the Conduct Review Panel and the Mayors convictions, they were in fact lies in my opinion and misleading to the broader viewing public.
I was misrepresented and it was implied that I am a vexatious complainer.
As already stated in the context of the news item I am a minority that supports the Legislation changes regarding the Local Government Complaints about Councillors and my viewpoint was not represented fairly.
3.4 Impartiality
[…]
The Network were not impartial nor did they separate the known facts pertaining to the Mayor and his misconduct or the validity of my complaints and the commentary of the item.



Extracts of the complaint to the ACMA dated 2 July 2019:
[…]
I strongly disagree with Seven’s claim that, “as such the material fact that Mayor [A] had been cleared of a set of allegations […] and that he was cleared of these allegations in February, was an accurate reporting of the material facts.
I am of the view that they have failed to address my complaint satisfactorily in relation to areas of their code that I believe they have breached.
It is an established fact that the Crime and Corruption Commission referred the matter to the Regional Conduct Review Panel for their consideration which was known at the time. The commentary of this report clearly states a number of times that it is about misconduct not criminal conduct. Therefore the CCC had correctly referred this to the Tribunal as they deal with criminal conduct and my complaints were referred by myself to the […] Regional Councils CEO as per the process at the time. […]
The Statement made by Seven, above in my opinion, in the context and commentary of the report shows a blatant disregard for the facts and the viewing public, misleading them and I am still of the view that the reporter/ commentary implied that […] complaints against the Mayor where vexatious within the context of the report. […]






Attachment B
Extracts from the broadcaster’s response and submissions
Licensee response to the complainant dated 24 June 2019:
[…]
The report in question covered a meeting of the […] Council, at which one of the matters discussed was a proposal to make publicly available the costs of investigations into alleged misconduct by councillors and council staff. The report commenced with the newsreader informing viewers that the Council had voted in favour of there being an investigation into the cost of misconduct investigations. The newsreader then summarised other aspects of the story, namely that some councillors viewed the transparency regulations as unclear, and that some councillors had concerns about investigations into unsubstantiated claims. 
The report itself commenced with the journalist responsible introducing the report, stating that some councillors have concerns about the transparency regime, which makes them uncomfortable. This is followed by a clip of Cr [T] expressing her concerns that investigations give the impression "that we are all guilty until proven innocent." The report then moved on to set the scene for viewers, informing them that at a Council meeting earlier that day, Cr [R] sought to put a figure on the cost of investigating claims of misconduct, and that he would like to see how many allegations are proven. A brief interview with Cr [R] is then shown, in which he explains his position on the matter further. Immediately following this, viewers are informed that Cr [R] is the subject of an ongoing investigation at the time of broadcast. 
The report then moves onto Mayor [A], with viewers being told that he is very familiar with investigations. This is followed by a brief interview in which Mayor [A] states that he has been the subject of constant allegations for 11 years, and that those allegations had taken a toll on him and his family. Following this, viewers are informed that Mayor [A] in February was cleared of allegations made against him by you. The report then informed viewers that you voted against the proposal put at that day's Council meeting. A brief clip of you posing a question in the meeting is shown, followed by an interview. In the interview, you state that "I didn't see the point of collating a cost, when I was very unsure of what we were going to do with that." 
The report then concludes with the journalist informing viewers that some councillors believe there need to be clearer rules around vexatious complaints, followed by a brief clip in which Cr [R] asks for some "proper guidelines" on the matter.
The report in question made reference to a specific set of allegations made against Mayor [A], stating that he was cleared of these allegations in February of this year. Beyond the detailed investigations made by the journalist responsible for this report, numerous other news sources, including other broadcasters and newspapers report that Mayor [A] was cleared by the Crime and Corruption Commission of a set of allegations on 28 February 2019, following those allegations being referred to the CCC by the Local Government Regional Conduct Review Panel in November 2018. While Mayor [A] stated that he had been subject to allegations for 11 years, it is clear that this is not a stating of fact, but is Mayor [A] offering up his opinion and viewpoint, as is done frequently in news interviews. There was no reference to any other set of allegations or findings made against Mayor [A] at any other point in the report. 
As such, the material fact that Mayor [A] had been cleared of a set of allegations made by you, and that he was cleared of these allegations in February, was an accurate reporting of the material facts. 
It was also reported that you voted against the proposal put at the Council meeting reported on. Following this reportage, a brief interview was shown in which you explained your reasoning for not supporting the proposal. The presentation of this interview was a fair and accurate representation of your viewpoint in relation to the proposal being debated that day. 
The report in question was a fair and impartial reflection of that day's proceedings at Council. The story did not seek to address topics such as broader reform of the legislation relating to council complaints, as such topics were not relevant to the story at hand. Bearing this context in mind, the report fairly and impartially informed viewers of what had taken place that day at Council. Viewers were informed about the motivations and viewpoints of different councillors, with numerous councillors, including yourself, interviewed for the report, along with brief clips from the Council meeting itself, further informing viewers of what transpired that day. 
As noted earlier, there is no requirement for differing viewpoints to be given equal time, or to include every aspect of a person's viewpoint. Despite this, the report in question still ensured to capture a variety of viewpoints from different councillors, in order to fairly and accurately reflect what took place. The examination of the motivations of councillors for the positions they took on what was being debated, helped better inform viewers. This examination extended to Cr [R], Mayor [A] and yourself, and ensured a fair representation of the situation. 
[…]
Licensee submission to the ACMA dated 6 September 2019:
[…]
[bookmark: _GoBack]The Complainant submitted to the ACMA that the Broadcast did not accurately report the outcome of allegations made by the complainant against the Mayor of the […] Regional Council, [A]. During the Broadcast, the reporter said: "In February of this year, he was cleared of allegations made against him, which originated from a complaint made against him by Councillor [C]." (the Relevant Statement). This statement was made in the context of an interview with Cr [A] during which he identifies that he has been the subject of many allegations over a number of years. 
It is factually accurate that in February the Crime and Corruption Commission (CCC) made a decision not to investigate a particular complaint, initiated by the Complainant and referred to the CCC by the Department of Infrastructure, Local Government and Planning - Regional Conduct Review Panel (the Panel). The CCC's decision was reported at the time, with Cr [A] noting his pleasure at the decision of the CCC to not further investigate. […] 
Seven submits that, in the relevant context, a reasonable viewer would have understood that the Relevant Statement, which referenced a decision "in February", was in relation to one decision only and did not necessarily reflect all decisions or all complaints that may have been made against Mayor [A]. 
Further, while the CCC decision was a decision not to investigate, rather than a specific finding that the relevant allegations were untrue, Seven submits that the phrase "cleared of allegations" is an accurate and fair reflection of the decision by the CCC in February 2019 as it would be understood by an ordinary reasonable viewer. The practical effect of the decision by the CCC was that the relevant matter was concluded, and no finding of criminal corruption was established. 
Seven further submits that the Relevant Statement was not a material fact when considering the Broadcast as a whole, and as such is captured by clause 3.3.2 of the Code which provides that clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only. 
The Broadcast was focused on the debate that took place at the […] Regional Council on whether or not to investigate the costs of misconduct investigations. The Broadcast was not focussed on the history of any particular investigation or the findings made. Throughout the Broadcast, the reporter recounted what had taken place at the council meeting and in the process of doing so, supported her reporting with brief interviews with the councillors. 
The outcome of any complaint against Mayor [A] was of only tangential/peripheral relevance to the report. Therefore, given the specific scope of the report, the context of the Relevant Statement, the primary source information from Mayor [A] given in his interview on his reasoning behind his vote, it is evident that the Relevant Statement was not a fact material to the Broadcast, and as such is captured by clause 3.3.2 of the Code. 
For all these reasons, Seven submits the Broadcast was compliant with the Code. 
2. Impartiality - section 3.4
Clause 3.4.1 of the Code provides that in broadcasting a news program, a Licensee must present news fairly and impartially, and clearly distinguish the reporting of factual material from commentary and analysis. 
Cr [C], in his complaint to the ACMA, submits that the Broadcast did not present news fairly and impartially, and did not clearly distinguish the reporting of factual material from commentary and analysis. As established above, the Broadcast was a fair and balanced report on proceedings of that day's meeting of the […] Regional Council, at which one of the matters discussed was a proposal to make publicly available a disclosure of the costs associated with investigations into alleged misconduct by councillors and council staff. 
Throughout the Broadcast, efforts were made by the reporter to ensure that what was presented was an impartial reflection of what transpired at the council meeting that day. An extensive amount of primary material, including recordings from the actual council meeting and direct interviews with councillors, was included in the Broadcast. 
While clause 3.4.2 of the Code provides that there is no requirement under section 3.4 of the Code for a Licensee to allocate equal time to different points of view, Seven notes that the Broadcast presented viewpoints that were a fair and impartial reflection of the decision taken by the […] Regional Council on the day of the Broadcast, which was to vote in favour of an investigation into the cost of misconduct allegations made against councillors and staff […]

Attachment C
Relevant Code provisions 
Accuracy
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
3.3.2	Clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only.
3.3.3 	Licensees must make reasonable efforts to correct or clarify significant and material errors of fact that are readily apparent or have been demonstrated to the Licensee’s reasonable satisfaction in a timely manner.
3.3.4	If a licensee makes a correction in an appropriate manner within 30 days of a complaint being received or referred to the ACMA (whichever is later), then the Licensee will not be in breach of clause 3.3.1 in relation to that matter.
3.3.5 	A correction under clause 3.3.4 may be made in one or more of the following ways: 
	a) during a later episode of the relevant Program; 
	b) on a Licensee’s news website; 
	c) on the official website of the relevant Program; or 
	d) any other way that is appropriate in the circumstances. 
An interpretation clause also applies:
3.1.2 	Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a) the facts known, or readily ascertainable, at that time;
b) the context of the segment (or Program Promotion) in its entirety; and
c) the time pressures associated with the preparation and broadcast of such programming.
Relevant Code provision – Fairness and impartiality
3.4.1		In broadcasting a news Program, a Licensee must:
b) present news fairly and impartially;
c) clearly distinguish the reporting of factual material from commentary and analysis.
3.4.2 	Nothing in this Section 3 requires a Licensee to allocate equal time to different points of view, or to include every aspect of a person’s viewpoint, nor does it preclude a critical examination of or comment on a controversial issue as part of a fair report on a matter of public interest.
[bookmark: _Hlk23415566]

The ACMA’s process for assessing compliance
[bookmark: _Hlk19602273]The ordinary reasonable viewer
When assessing content, the ACMA considers the meaning conveyed by the material that is the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener or viewer.
Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:6] [6:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
ACMA considerations for determining factual content:
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
The ACMA will first look to the natural and ordinary meaning of the language used.
Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:7]  [7:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:8]  [8:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
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