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Investigation report no. BI-506
	[bookmark: ColumnTitle]Summary
	

	Online content service provider
	Nine Entertainment Co. Pty Limited

	Service 
	9Now App

	URL
	N/A

	Type of service
	Online content service (audio-visual)

	Live sporting events 
	State of Origin Game 1 2019 (Game 1)
State of Origin Game 2 2019 (Game 2)

	Gambling promotional content
	Various 

	Dates of streams
	5 June 2019 and 23 June 2019 

	Date Finalised
	[bookmark: _GoBack]17 December 2019

	Relevant legislation 
	[bookmark: _Hlk23228544]Broadcasting Services Act 1992 (the BSA)
Broadcasting Services (Online Content Service Provider Rules) 2018 (the Online Rules)

	Findings under the Online Rules
	Breach of section 12 
No breach of section 15 
No breach of section 21 




Background
On 3 July 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the BSA, into Nine Entertainment Co. Pty Limited’s (Nine’s) compliance with the Online Rules during Games 1 and Game 2 of the 2019 State of Origin.  
The State of Origin is an annual series of three rugby league matches between two Australian state representative sides, the New South Wales Blues and the Queensland Maroons.
Game 1 was held on 5 June 2019 at Suncorp Stadium in Brisbane and Game 2 was held on 23 June 2019 at Optus Stadium, Perth. Game 1 and Game 2, as single sports matches, are ‘sporting events’ for the purposes of section 8 of the Online Rules.
Game 1 was streamed live on Nine’s 9Now app on 5 June 2019, between approximately 8.13 pm and 10.09 pm. Game 2 was streamed on the 9Now app on 23 June 2019, between approximately 7.55 pm and 9.46 pm. 
Assessment and submissions
The ACMA first determined whether the 9Now service should be assessed under the Online Rules, or whether it was an ‘exempt service’ that should be considered under the relevant broadcasting code of practice. 
The ACMA then investigated whether certain advertisements fell within the definition of ‘gambling promotional content’, and if so, whether they were provided at prohibited times, in conjunction with the live coverage of Game 1 and Game 2. 
Extracts of relevant provisions of the BSA and the Online Rules are at Attachment A.
This investigation has considered copies of the streams and broadcasts of Game 1 and Game 2, provided by Nine (Attachment B), copies of streams of Game 1 and Game 2 created by the ACMA[footnoteRef:2] (Attachment C) and submissions from Nine (extracts at Attachment D). Other sources are identified in this report where relevant. [2:  These transcripts were generated from copies of the streams of State of Origin Game 1 and Game 2 made by the ACMA as part of its monitoring of the Online Rules. See https://www.acma.gov.au/Industry/Internet/Internet-content/Gambling-advertising/new-gambling-ad-rules-kick-in-for-online-content-service-providers. ] 

Issue 1: Was the 9Now service an exempt online simulcast service for the purposes of the streams of Game 1 and Game 2?
Finding
The ACMA finds that Nine’s 9Now service was not an exempt simulcast service for the purposes of Game 1 and Game 2. 
Reasons
Paragraph 3(1)(e) of Schedule 8 to the BSA excludes an ‘exempt online simulcast service’ from the definition of ‘online content service’. An ‘exempt online simulcast service’ is defined at clause 4 of Schedule 8 to the BSA as a service, or part of a service, that is provided to end-users using an internet carriage service and that:
· does no more than provide a stream of content that is identical to the stream of programs transmitted on a broadcasting service (including commercial television, commercial radio, subscription television broadcast, subscription radio narrowcast, subscription television narrowcast and SBS); and
· provides that stream of content simultaneously, or almost simultaneously, with the transmission.
This recognises that restrictions on gambling promotional content and gambling advertisements in the relevant broadcast codes already apply to the broadcast of live coverage of a sporting event. Where the online stream is not identical to the transmitted broadcast, it will be subject to the Online Rules.
When assessing whether an online stream of content is identical to a transmitted program, subclauses 4(2) and (3) of Schedule 8 to the BSA relevantly provide that the following can be disregarded:
· differences that are attributable to technical characteristics of the provision of the transmission, such as video resolution or sound quality; and
· the presence or absence of any watermark-type logo or insignia that is not gambling promotional content.
To assess compliance, the ACMA has considered whether the 9Now service did no more than provide a stream of content that was identical to the stream of programs transmitted on a commercial television broadcasting service provided under a commercial television broadcasting licence. 
Did the service do no more than provide a stream of content that is identical to the stream of programs transmitted on a commercial television broadcasting service provided under a commercial television broadcasting licence?
Nine submitted:
Game 1 and Game 2 were identical simultaneous streams of the content that appeared on the TCN Channel 9 broadcast channel. 
[…] 
Nine submitted about the advertising:
… when live streaming on 9Now, when a commercial break occurs on the broadcast channel, Nine's ad server uses configured ad rules to replace the broadcast commercial break with digital advertisements from Nine's ad server. These ads could be targeting the user based on their personalised data or could be targeting the content itself. Each end-user may therefore see different advertisements.
Nine also submitted:
Where 9Now has not sold an ad campaign for digital insertion (and they have no advertisements that they can monetise during the commercial breaks), or where there may be a technological issue impeding digital ad insertion, the 9Now stream reverts to an identical live stream of the content seen on the broadcast channel (which would include any betting or gambling advertisements broadcast on the broadcast channel). This means that the end-user will see the same advertisements and promotional content as and when that content appears on the broadcast channel.
Nine’s submission indicates that end-users of the 9Now app would have seen different advertising to broadcast viewers because some advertisements in the stream, where possible, were replaced with targeted advertising. It also indicated the advertising targeted to one end-user may differ from advertising targeted to other end-users. 
The ACMA compared copies of broadcasts of Game 1 and Game 2 provided by Nine, and copies of the streams of Game 1 and Game 2 created by the ACMA as part of its monitoring. This comparison showed that the streams of Game 1 and Game 2 did not include identical advertising content to the broadcast transmission. In addition, the advertising in the streams had additional features that were not available in the broadcasts, such as allowing 9Now app end-users to ‘Learn More’ about some advertisers by clicking on advertisements to access their websites. 
These differences in the stream of content for Games 1 and 2 were not:
· differences that were attributable to technical characteristics of the provision of the transmission, such as video resolution or sound quality 
· the presence or absence of any watermark-type logo or insignia that is not gambling promotional content.
Accordingly, they cannot be disregarded under subclauses 4(2) or 4(3) of Schedule 8 to the BSA in assessing whether the stream of content was identical to the broadcast transmission. 
‘Content’ is defined broadly in clause 2 of Schedule 8 to the BSA, to mean content in the form of text, data, speech, music, visual images or any other form or in any combination of forms.  Consequently, the ‘stream of content’ referred to in clause 4 is not confined to footage of play from Game 1 and Game 2 and also includes the advertising streamed.
Accordingly, the ACMA finds that the 9Now service was not an exempt simulcast service as defined in Clause 4 of Schedule 8 to the BSA, for the purposes of the online streams of Game 1 and Game 2, as the online stream of content was not identical to the broadcast of Games 1 and 2 transmitted on Channel Nine.[footnoteRef:3]  [3:  This finding is consistent with the advice that the ACMA provided to all online content service providers as part of the consultation on the Online Rules. See the ACMA’s Consultation paper: Draft online content service provider rules—Gambling promotional content provided in conjunction with live coverage of a sporting event available at https://www.acma.gov.au/consultations/2019-08/online-content-service-provider-rules-consultation-82018 and https://www.acma.gov.au/consultations/2019-08/online-content-service-provider-rules-second-round-consultation-consultation-272018. ] 

Accordingly, the 9Now service was an online content service under clause 3 of Schedule 8 to the BSA, with respect to the online streams of Game 1 and Game 2, and therefore the Online Rules applied to the online streams of Game 1 and Game 2. 
Issue 2: Was gambling promotional content provided in conjunction with live coverage of a sporting event? 
Finding
The ACMA finds that Nine breached section 12 of the Online Rules but did not breach section 15 of the Online Rules. 
Reasons
For online streams of live sporting events that commence before 8.30 pm and then continue past 8.30 pm, the rules specified in both sections 12 and 15 of the Online Rules may apply. 
To assess compliance with the prohibition on gambling promotional content during live coverage of sporting events in sections 12 and 15 of the Online Rules, the ACMA asks the following questions:
1. Did the content fall within the definition of ‘gambling promotional content’?
· Was the content advertising, sponsorship or promotional content relating to a 	gambling service? 
If the ACMA establishes that the content was gambling promotional content, the ACMA then asks the following questions:
2. What was the scheduled start of the live sporting event?
· Did Nine provide end users of the service with a 	specified time of commencement of the live coverage of play of the sporting event(s)? 
· If not, at what time did the live coverage of the sporting event(s) commence? 
[bookmark: _Hlk15565122]The ACMA will then determine whether gambling promotional content was provided in conjunction with a live sporting event. 
Did the content fall within the definition of ‘gambling promotional content’?
Material relating to four gambling companies was streamed on the 9Now app in association with Game 1 and Game 2.
The four gambling companies are all online gambling services for the placing, making, receiving or acceptance of bets and are licensed by the Northern Territory Racing Commission. They are all currently listed on the ACMA’s Register of Licensed Interactive Wagering Services. 
On this basis, the ACMA finds that these services are gambling services for the purposes of clause 18 of Schedule 8 to the BSA.
The broadcasts of Game 1 and Game 2 contained a number of different advertisements and promotions relating to the four gambling services (the advertisements). 
In each case, the purpose of the advertisements was to publicise the particular gambling service and induce listeners to use the gambling service. The ACMA is satisfied that the advertisements were therefore advertising or promotional content.
Consequently, the ACMA finds that each of the advertisements was gambling promotional content for the purposes of clause 2 of Schedule 8 to the BSA. 
What was the scheduled start of the sporting event?
Did Nine provide end users of the service with a specified time of commencement of the live coverage of play of the sporting event? 
If an online content service provider wants to specify a commencement time, section 10 of the Online Rules requires the online content service provider to notify or publish:
· the ‘specified time of commencement of the live coverage of play’ at least 24 hours before the coverage commences;
· in a manner that is clear and prominent to potential end-users of the online content service.
Notifying end-users of the commencement time
Nine submitted:
9Now did not send potential end-users of the 9Now app service notification 24 hours in advance of the commencement time of the live coverage of play for State of Origin Game 1 and Game 2. 
The ACMA is consequently satisfied that Nine did not notify end-users of the specified time of commencement of the live coverage of play of the sporting event for Game 1 or Game 2. 
Publication of the commencement time
Nine submitted: 
For live streamed content on the 9Now app, the 9Now app displays a limited program guide which shows the programs ‘LIVE NOW lN NSW’ and what program is coming 'UP NEXT'. The times for the live streams are the same as the times displayed on the broadcast channel EPG and the Nine www.yourtv.com.au website (which displays a TV guide) as it is a live stream.
The ACMA considers this information does not satisfy the requirement for publication at least 24 hours before the commencement of coverage because it only refers to what is currently ‘live’ on the service and the program that is ‘up next’. 
The ACMA notes the information about ‘kick-off’ was not immediately apparent in the Nine Entertainment Sydney TV Guide at www.yourtv.com.au (the TV Guide), because a user needed to click a hyperlink to reveal it. Notwithstanding this, the ACMA accepts the TV Guide provided information about ‘kick off’. However, the question for the ACMA is whether publication of this information in a TV Guide satisfied the requirement to publish the information ‘in a manner that is clear and prominent to potential end-users of the online content service’. 
The relevant online content service is the 9Now app. The ACMA observed that some program advice was available on the app 24 hours before the sporting events, via a ‘carousel’ of images. If a user clicked on an image, additional advice was available. Relevantly, for both Game 1 and Game 2, the carousel images included text on the day of each game that stated ‘Tonight 7.00 AEST’. This was a reference to when the coverage of the live event commenced and does not satisfy the requirement to publish the time that ‘play’ commenced.
The information that Nine did make available about the commencement of ‘play’, at least 24 hours before the coverage commenced, was published in the TV Guide.
There did not appear to be a clear connection between the 9Now app service and the online TV Guide. There was no link within the 9Now app to the TV guide. An end-user of the 9Now app would, first, need to have been aware of the TV Guide, and second, that user would need to leave the 9Now app service to access the TV Guide. The TV Guide included a link that said ‘Watch on 9Now’ against the entry. However, the ACMA monitoring indicated that if a user clicked on this link it took them to the 9now website service (9now.com.au) in an internet browser and not the 9Now app service, even if the user had the 9Now app downloaded and installed on their device. 
Therefore, the ACMA considers the publication of information on an online TV Guide was not clear and prominent for an end-user of the 9Now app. Accordingly, the ACMA finds that Nine did not provide a specified time of commencement of the live coverage of Games 1 and 2 in a manner that was clear and prominent to potential end-users of the 9Now app at least 24 hours before the coverage commenced.
If not, what time did the live coverage of the sporting event(s) commence? 
Nine did not provide end users of the service with a specified time of commencement of the live coverage of play of the sporting events. Therefore, under paragraph 10(b) of the Online Rules, the relevant scheduled start of Game 1 and Game 2 was when the live coverage of Game 1 and Game 2 commenced. 
Nine submitted that the live coverage of Game 1 and Game 2 commenced at 7.00 pm (AEST). It further submitted that the actual ‘kick-off’ for Game 1 was 8.13 pm (AEST) and 7.55 pm (AEST) for Game 2. These times accord with the ACMA’s recorded monitoring of the events. 
Under paragraph 10(b) of the Online Rules, although play for Game 1 commenced at 8.13 pm (AEST) and play for Game 2 commenced at 7.55 pm (AEST), live coverage of both sporting events on 9Now commenced at 7.00 pm (AEST). 
Accordingly, the scheduled start of the sporting events, for the purposes of section 10 of the Online Rules, was 7.00 pm (AEST).
Was gambling promotional content provided in conjunction with the live coverage of the sporting event? 
Subclause 21(1) of Schedule 8 to the BSA states that gambling promotional content is provided in conjunction with live coverage of a sporting event if the content is provided on the service, during the period beginning five minutes before the scheduled start of the sporting event and ending five minutes after the conclusion of the sporting event.
Game 1
The scheduled start of the sporting event was 7.00 pm (AEST). The ACMA monitoring confirms that gambling promotional content for Gambling Company 1 and gambling promotional content for Gambling Company 2 was streamed in the period beginning five minutes before the scheduled start of Game 1 (see Attachment C). Therefore, the gambling promotional content was provided on the service during the period beginning five minutes before the scheduled start of the sporting event. 
The ACMA monitoring and information provided by the licensee also confirmed that gambling promotional content for Gambling Company 2 was streamed at least five times during the live coverage of Game 1 between the period when live coverage of Game 1 commenced at 7.00 pm (AEST) and five minutes before play commenced at 8.13 pm (AEST).
The information provided by the licensee confirmed that after 8.30 pm, no gambling promotional content was streamed other than in the periods during ‘Scheduled Breaks’, as permitted by subsection 15(3) of the Online Rules and ‘Unscheduled Breaks’ and after ‘Play’, as permitted by subsection 15(2) of the Online Rules.
Accordingly, the ACMA finds that:
· gambling promotional content was provided on the service during the period beginning five minutes before the scheduled start of Game 1 and as a result, the gambling promotional content was provided on the service in conjunction with live coverage of a sporting event between 5.00 am and 8.30 pm in breach of section 12 of the Online Rules; and
· the gambling promotional content provided on the service in conjunction with live coverage of a sporting event between 8.30 pm and 5.00 am did not breach section 15 of the Online Rules.
Game 2
The scheduled start of the sporting event was 7.00 pm (AEST). The ACMA monitoring confirms that gambling promotional content for Gambling Company 2 was streamed during the period beginning five minutes before the scheduled start of Game 2 (see Attachment C). Therefore, the gambling promotional content was provided on the service during the period beginning five minutes before the scheduled start of the sporting event. 
The ACMA’s monitoring and the information provided by the licensee also confirmed that gambling promotional content for Gambling Company 2 was streamed eight times during the live coverage of Game 2 between the period when live coverage of Game 2 commenced at 7.00 pm (AEST) and five minutes before play commenced at 7.55 pm (AEST).
The information provided by the licensee confirmed that after 8.30 pm no gambling promotional content was streamed other than in the periods during ‘Scheduled Breaks’, as permitted by subsection 15(3) of the Online Rules and ‘Unscheduled Breaks’ and after ‘Play’, as permitted by subsection 15(2) of the Online Rules.
Accordingly, the ACMA finds that:
· gambling promotional content was provided on the service during the period beginning five minutes before the scheduled start of Game 2 and as a result, the gambling promotional content was provided on the service in conjunction with live coverage of a sporting event between 5.00 am and 8.30 pm in breach of section 12 of the Online Rules; and
· the gambling promotional content provided on the service in conjunction with live coverage of a sporting event between 8.30 pm and 5.00 am did not breach section 15 of the Online Rules.
Issue 3: Did the online content service provider make records sufficient to enable the provider’s compliance with the Online Rules to be readily ascertained? 
Finding
The ACMA’s finding is that Nine did not breach section 21 of the Online Rules. 
Reasons
To assess compliance, the ACMA has addressed the following questions:
· Was the online content service provider required to keep records? 
· Were the records sufficient to enable the online content service provider’s compliance with the Online Rules to be readily ascertained? 
Was the online content service provider required to keep records? 
As described in Issue 2, Nine provided gambling promotional content on the 9Now service (which is an online content service) in conjunction with the live coverage of sporting events, namely Game 1 and Game 2.  
Consequently, under subsection 21(1) of the Online Rules, Nine was required to make records sufficient to enable its compliance with the Online Rules to be readily ascertained.
Subsection 21(3) of the Online Rules prescribes the time for which records made pursuant to paragraph 21(1)(b), must be retained. Relevantly, an audio-visual record of the stream of the live coverage of the sporting event must be retained for at least six weeks after the day the live coverage of the sporting event to which the record relates was provided on the online content service. If the provider is aware that a complaint has been made about compliance with the Online Rules, that record must be kept for at least 90 days.  
Were the records sufficient to enable the online content service provider’s compliance with the Online Rules to be readily ascertained?
Nine submitted that it does not accept gambling advertising for insertion on 9Now streams. However, in some circumstances, the advertising seen by end-users of the 9Now service will revert to the advertising broadcast on Nine, which can include gambling advertising. This accounts for the fact that, as noted above under Issue 2, the ACMA observed gambling advertising during the streams of Game 1 and Game 2 on 9Now.
[bookmark: _Hlk24994124]The ACMA notes that a consequence of streaming content is that end-users may receive personalised advertising experiences. This is in contrast to broadcast content, where each viewer is exposed to the same advertising (with some regional variation for national broadcasts). However, the Online Rules require an online content service provider to make records sufficient to enable the provider’s compliance with these rules to be readily ascertained.
Nine submitted the following records for Game 1 and Game 2 (collectively the Records):
· Copies of the broadcasts of Game 1 and Game 2 which included all of the advertising, that was broadcast during the coverage of the games in Sydney. This included gambling advertising.
· Written records identifying the advertisements that were broadcast during commercial breaks in Game 1 and Game 2 in Sydney (the Broadcast log). These records indicated when advertising breaks occurred in the broadcast and identified each advertisement (including the name of the advertiser, the time the advertisement was broadcast and its duration).
· Written records identifying the categories of advertisements that were digitally inserted into commercial breaks on streams of content provided on 9Now on 5 and 23 June 2019. These reflected Nine’s submission that it does not accept gambling advertising for digital insertion on 9Now. 
Nine also submitted written records attached to the specific end-user details for the 9Now account used by the ACMA to monitor Game 1 and Game 2. These records identified the advertisements that were digitally inserted into the 9Now stream for that end-user, the duration of the advertisement and the time the advertisement was streamed (End-user Records). 
[bookmark: _Hlk24994621]It was possible, by using a combination of the Broadcast log and End-user Records to:
· Identify when advertising breaks occurred in the broadcasts and the duration of the breaks.
· Identify what advertisements were available to be digitally inserted into the 9Now stream during those advertising breaks, what time they were streamed and their duration.
· Cross reference the broadcast and digital records, to identify where there were not enough digital advertisements to fill the advertising break, thereby identifying when the 9Now stream reverted to the broadcast.
· Having identified when the 9Now stream reverted to the broadcast – identify what advertisements were reverted to, using the Broadcast log.
The ACMA notes that the streams seen by other end-users would have had separate records and may have allowed a different level of information to be identified. However, in the conduct of this investigation the ACMA monitored the content viewed by the ACMA end-user and it was neither necessary nor practicable to consider the records for all end-users. In these circumstances, the ACMA is satisfied the records supplied by Nine, for this investigation, were sufficient.
Nine submitted that buffering of the online stream meant there was some variance of times compared to the broadcast log. The ACMA noted this variance affected the ability to cross-reference the times in the End-user log and the Broadcast log. However, the impact of that buffering was not material in this investigation and the ACMA was able to use the records supplied by Nine to reasonably ascertain compliance with the Online Rules. 
The ACMA therefore finds that Nine did make records sufficient to enable the provider’s compliance with the Online Rules to be readily ascertained as required by subsection 21(1) of the Online Rules.
Accordingly, the ACMA finds that Nine did not breach subsection 21(1) of the Online Rules. 


Attachment A
Relevant provisions
Schedule 8 to the BSA
2 Definitions
gambling promotional content means:
(a) advertising content; or
(b) sponsorship content; or
(c) promotional content;
that relates to a gambling service.
3 Online content service
(1)  For the purposes of this Schedule, online content service means:
(a)  a service that delivers content to persons having equipment appropriate for receiving that content, where the delivery of the service is by means of an internet carriage service; or
(b)  a service that allows end‑users to access content using an internet carriage service;
where the service:
 (c)  is provided to the public (whether on payment of a fee or otherwise); and
 (d)  has a geographical link to Australia;
but does not include a service to the extent to which it is:
(e)  an exempt online simulcast service; or
[…]
4 Exempt online simulcast service
(1)  For the purposes of this Schedule, exempt online simulcast service means a service, or a part of a service, that is provided to end‑users using an internet carriage service, and that:
(a)  does no more than provide a stream of content that is identical to the stream of programs transmitted on:
(i)  a commercial television broadcasting service provided under a commercial television broadcasting licence; or
(ii)  a commercial radio broadcasting service provided under a commercial radio broadcasting licence; or
(iii)  a subscription television broadcasting service provided under a subscription television broadcasting licence; or
(iv)  a subscription radio narrowcasting service; or
(v)  a subscription television narrowcasting service; or
(vi)  a broadcasting service provided by the Special Broadcasting Service Corporation; and
(b)  provides that stream of content simultaneously, or almost simultaneously, with the transmission of that stream of programs.
(2)  For the purposes of subclause (1), in determining whether a stream of content is identical to a stream of programs, disregard any differences that are attributable to the technical characteristics of the provision or transmission (for example, video resolution or sound quality).
(3)  For the purposes of subclause (1), in determining whether a stream of content is identical to a stream of programs, disregard the presence or absence of:
(a)  a watermark‑type logo; or
(b)  a watermark‑type insignia;
that is not gambling promotional content.
Online Rules
10 Scheduled start of a sporting event
For the purposes of these rules, the scheduled start of a sporting event to be provided on an online content service is:
(a) the specified time of commencement of the live coverage of play of the sporting event, which must be earlier than or at the commencement of actual play, as published or notified in a manner that is clear and prominent to potential end-users of the online content service at least 24 hours before the commencement of the coverage; or
(b) otherwise, the time the live coverage of the sporting event commences. 
Note 1:	Paragraph (a) may be satisfied, for example, by including the specified time on the webpage where end-users are likely to access the online content service, by including it in an electronic program guide (if one is available to end-users), or by sending an email or push notification to end-users. 
Note 2:	For the avoidance of doubt, for the purposes of paragraph (b), any content that is part of the coverage of the sporting event, including, without limitation, content that:
· is hosted at, or takes place at the venue of the live sporting event;
· contains commentary or analysis on the live sporting event;
· contains highlights or replay coverage of the live sporting event; or 
· involves or profiles participants in the live sporting event;
which is provided on the service before play has commenced, or during play, is content that consists of live coverage of the sporting event. 
12 Prohibition of gambling promotional content (other than a commentator betting odds promotion or a representative venue-based promotion)
An online content service provider must not provide gambling promotional content on an online content service in conjunction with live coverage of a sporting event in the period beginning at 5:00 am and ending at 8:30 pm.
Note 1:	Gambling promotional content (other than a commentator betting odds promotion or a representative venue-based promotion) is provided on an online content service in conjunction with live coverage of a sporting event if, and only if, the content is provided on the service during the period:
(a)     beginning 5 minutes before the scheduled start of the sporting event; and
(b)    ending 5 minutes after the conclusion of the sporting event. (See subclause 21(1) of Schedule 8 to the BSA.)
Note 2:    For the avoidance of doubt, promotion of odds is a kind of gambling promotional content to which this section applies. Section 11 deals with commentator betting odds promotions and representative venue-based promotions.


15 Restrictions on other gambling promotional content
(1)          Subject to subsections (2) and (3), an online content service provider must not provide gambling promotional content (other than promotion of odds, a commentator betting odds promotion or a representative venue-based promotion) on an online content service in conjunction with a live coverage of a sporting event in the period beginning at 8:30 pm and ending at 5:00 am.
(2)          An online content service provider is permitted to provide gambling promotional content (other than promotion of odds, a commentator betting odds promotion or a representative venue-based promotion) on an online content service in conjunction with live coverage of a sporting event in the period beginning at 8:30 pm and ending at 5:00 am provided that it is:
(a)          during an unscheduled break in play;
(b)          in the five minutes before the scheduled start of the sporting event; or
(c)          in the five minutes after the conclusion of the sporting event.
(3)          An online content service provider is permitted to provide gambling promotional content (other than promotion of odds, a commentator betting odds promotion or a representative venue-based promotion) on an online content service, in conjunction with live coverage of a sporting event, during a scheduled break (within the meaning of subsection (4)) in a sporting event in the period beginning at 8:30 pm and ending at 5:00 am.
18 Gambling Service
For the purposes of this Schedule, gambling service means:
(a) a service for the placing, making, receiving or acceptance of bets; or
(b) a service the sole or dominant purpose of which is to introduce individuals who wish to make or place bets to individuals who are willing to receive or accept those bets; or
(c) a service for the conduct of a lottery; or
(d) a service for the supply of lottery tickets; or
(e) a service for the conduct of a game, where:
(i) the game is played for money or anything else of value; and
(ii) the game is a game of chance or of mixed chance and skill; and
(iii) a customer of the service gives or agrees to give consideration to play or enter the game; or
(f) a gambling service (within the ordinary meaning of that expression) that is not covered by any of the above paragraphs.
21 Record of placement of gambling promotional material to be kept
(1)   An online content service provider who provides gambling promotional content on an 	online content service in conjunction with live coverage of a sporting event must make 	records sufficient to enable the provider’s compliance with these rules to be readily 	ascertained, including without limitation:
(a) written records of the date and duration of the content stream of the live coverage of the sporting event and the location of the relevant end-users where known; and
(b) audio or audio‑visual records, as the case may be, of the stream of the live coverage of the sporting event.
(2)   A written record, made in accordance with paragraph (1)(a), must be retained in the online 	content service provider’s custody for at least 6 months after the day the live coverage of the 	sporting event to which the record relates was provided on the online content service.
(3)	An audio or audio‑visual record, made in accordance with paragraph (1)(b), must be retained 	in the online content service provider’s custody:
(a) for at least 6 weeks after the day the live coverage of the sporting event to which the record relates was provided on the online content service; or
(b) if, before the end of those 6 weeks, the provider becomes aware that a complaint has been made about compliance with these rules, in respect of that sporting event—for at least 90 days after the day the live coverage of the sporting event was provided.

Attachment B
Relevant extracts of the broadcast of Game 1 on 5 June 2019
	TIME (AEST)
	SUMMARY OF BROADCAST

	6.55 pm
	Advertising break during Nine News program including at
6.55.35 Gambling Company 1 advertisement

	6.56:30 pm – 6.59:35 pm 
	Nine News program

	6.59 pm 
	Sponsorship ad break featuring companies that were a ‘Proud Sponsor’ of the State of Origin coverage including a sponsorship promotion for Gambling Company 2

	7.00 pm 
	Wide World of Sports program State of Origin 1 pre-game commentary program commences. This program and ad breaks during it included the following gambling promotional content:
· 7.09 pm – Gambling Company 2 advertisement [in-program advertising]
· 7.33 pm – Gambling Company 2 advertisement
· 7.41 pm – Gambling Company 2 advertisement
· 7.43 pm – Gambling Company 2 advertisement
· 7.48 pm – Gambling Company 2 advertisement [in-program advertising]
· 7.50 pm – Gambling Company 2 advertisement
· 7:53 pm – Gambling Company 2 advertisement
· 7:59 pm – Gambling Company 2 advertisement

	8.13 pm 
	Kick-off

	9.01 pm
	Half-time break commences in State of Origin Game 1 match. This break included the following gambling promotional content:
· 9.03 pm – Gambling Company 2 advertisement
· 9.05 pm – Gambling Company 2 advertisement
· 9.11 pm – Gambling Company 2 advertisement
· 9.13 pm – Gambling Company 3 advertisement
· 9.15 pm – Gambling Company 1 advertisement

	9.19 pm 
	Play commences in the second-half of the State of Origin Game 1 

	10.09 pm 
	Play concludes in the State of Origin Game 1 match and post-match programming commences 

	10.15 pm
	First ad break of post-match commentary. This break included the following gambling promotional content:
· 10.15 pm – Gambling Company 4 advertisement
· 10.18 pm – Gambling Company 3 advertisement




Relevant extracts of the broadcast of Game 2 on 23 June 2019
	TIME (AEST)
	SUMMARY OF BROADCAST

	6.55pm
	Advertising break during Nine News program. This portion of the ad break did not appear to include any gambling promotional content

	6.56:30pm – 6.59:35pm 
	Nine News program

	6.59 pm 
	Sponsorship ad break featuring companies that were a ‘Proud Sponsor’ of the State of Origin coverage including a sponsorship promotion for Gambling Company 2.

	7.00 pm 

	Wide World of Sports program State of Origin 2 pre-game commentary program commences. This program and ad breaks during it included the following gambling promotional content:
· 7.08 pm – Gambling Company 2 advertisement [in-program advertising]
· 7.13 pm – Gambling Company 2 advertisement
· 7.19 pm – Gambling Company 2 advertisement
· 7.22 pm – Gambling Company 2 advertisement
· 7.27 pm – Gambling Company 2 advertisement [in-program advertising]
· 7.29 pm – Gambling Company 2 advertisement
· 7.30 pm – Gambling Company 2 advertisement
· 7.38 pm – Gambling Company 2 advertisement

	7.55 pm 
	Kick-off

	8.43 pm
	Half-time break commences in State of Origin Game 1. This break included the following gambling promotional content:
· 8.45 pm – Gambling Company 2 advertisement
· 8.47 pm – Gambling Company 2 advertisement
· 8.55 pm: Gambling Company 2 advertisement
· 8:55 pm – Gambling Company 3 advertisement
· 8.58 pm – Gambling Company 4 advertisement
· 9.00 pm – Gambling Company 2 advertisement

	9.01 pm 
	Play commences in the second-half of the State of Origin Game 2 match 

	9:46 pm 
	Play concludes in the State of Origin Game 2 and post-match programming commences 

	9:52 pm
	First ad break on post-match commentary. This break included the following gambling promotional content:
· 9.54 pm – Gambling Company 1 advertisement
· 9.56 pm – Gambling Company 3 advertisement





Attachment C
Relevant extracts of the live stream of State of Origin Game 1 content on 9Now on 5 June 2019 as monitored by the ACMA*
* The following extracts describe the relevant gambling promotional content that was observed during the ACMA’s monitoring. During the monitoring, the ACMA also observed that some non-gambling promotions included additional features such as allowing 9Now app end-users to ‘Learn More’ about a promotion by clicking on the advertisement to access another website. These features were not available to broadcast viewers for Game 1 and Game 2. These, and other, non-gambling promotions are not included in the following tables. 
Any differences in timing between advertisements broadcast and advertisements streamed are due to a slight delay of approximately 30 seconds due to buffering. 

	TIME (AEST)
	SUMMARY OF AUDIO-VISUAL CONTENT LIVE STREAM

	6.55pm
	Advertising break during Nine News program including at 6.55.35 Gambling Company 1 advertisement

	6.56:30pm – 6.59:35pm 
	Nine News program

	6.59pm
	Sponsorship ad break featuring companies that were a ‘Proud Sponsor’ of the State of Origin coverage including a sponsorship promotion for Gambling Company 2 as the last promotion in the break

	7.00pm
	Start of the coverage of the live sporting event

	7.00pm
	Wide World of Sports program State of Origin 1 pre-game commentary program commences. This program and ad breaks during it included the following gambling promotional content:
· 7.09 – Gambling Company 2 advertisement [in-program advertising]
· 7.33 – Gambling Company 2 advertisement
· 7.43 – Gambling Company 2 advertisement 
· 7.48 –Gambling Company 2 advertisement [in-program advertising]
· 7.53 – Gambling Company 2 advertisement (6-point lead at halftime payout)

	8.05pm 
	The stream buffered and could no longer be captured. This was due to technical difficulties on the 9Now app[footnoteRef:4] [4:  See https://tvtonight.com.au/2019/06/9now-apologises-for-faulty-origin-streaming.html. ] 






Relevant extracts of the live stream of State of Origin Game 2 content on 9Now app on 23 June 2019 as monitored by the ACMA*
	TIME (AEST)
	SUMMARY OF AUDIO-VISUAL CONTENT LIVE STREAM

	6.55pm
	Advertising break during Nine News program. This portion of the ad break did not appear to include any gambling promotional content

	6.56:30 pm – 6.59:35 pm 
	Nine News program

	6.59:35 pm – 7.00 pm 
	Advertising break. This ad break did not appear to include any gambling promotional content. 

	7.00pm
	Start of the coverage of the live sporting event

	7.00pm
	Wide World of Sports program Game 2 pre-game commentary program commences. This program and ad breaks during it included the following gambling promotional content:
· 7.09 – Gambling Company 2 advertisement [in-program advertising]
· 7.14 – Gambling Company 2 advertisement 
· 7.23 – Gambling Company 2 advertisement 
· 7.28 – Gambling Company 2 advertisement 
· 7.32 – Gambling Company 2 advertisement

	7.55 pm
	Kick off in first-half of the State of Origin Game 2 
At points during play streaming coverage stopped streaming and buffered during this period. 

	8.43 pm
	Half-time break commences in State of Origin Game 2. This break included the following gambling promotional content:
· 8.45 – Gambling Company 2 advertisement
· 8.48 – Gambling Company 2 advertisement 
· 8.55 – Gambling Company 2 advertisement 
· 8.56 – Gambling Company 3 advertisement
· 8.58 – Gambling Company 4 advertisement 
· 9.00 – Gambling Company 2 advertisement

	9.01 pm 
	Play commences in second half of the State of Origin Game 2

	9.46 pm 
	Play concludes in the State of Origin Game 2 and post-match programming commences including the following gambling promotional content:
· 9.55 – Gambling Company 1 advertisement 
· 9.56 – Gambling Company 3 advertisement 
· 10.07– Gambling Company 2 advertisement
· 10.10 – Gambling Company 2 advertisement


Attachment D
Extract of online content service provider submissions dated 15 July 2019
[…]

Please note that live streams are not recorded and as such we cannot provide the commercials that would have run on 9Now in the commercial breaks during the times requested. When live streaming on 9Now, when a commercial break occurs, our ad server uses configured ad rules and attempts to replace the broadcast ad break with digital ads from our ad server. These ads could be targeting the user based on their demographic data or could be targeting the content itself. Whilst we are unfortunately unable to confirm the
exact advertisements that each viewer saw whilst streaming the games, we can confirm that 9Now does not accept any advertisements categorised as gambling. 

[…]

Extract of online content service provider submissions dated 29 July 2019
[…]

1. Evidence of whether a specified time of commencement of the live coverage of play for State of Origin Game 1 and Game 2 was notified to potential end-users of the 9Now app service at least 24 hours prior to each of State of Origin Game 1 and Game 2 and, if so, what time was specified and how and where was this notification provided

9Now did not send potential end-users of the 9Now app service notification 24 hours in advance of the commencement time of the live coverage of play for State of Origin Game 1 and Game 2. This is because 9Now does not accept any advertisements for digital insertion which are categorised as betting or gambling for any live streaming, including during streams of live sporting events.

For live streamed content on the 9Now app, the 9Now app displays a limited program guide which shows the programs ‘LIVE NOW lN NSW’ and what program is coming 'UP NEXT'. The times for the live streams are the same as the times displayed on the broadcast channel EPG and the Nine www.yourtv.com.au website (which displays a TV guide) as it is a live stream.

2. If no specified time of commencement of the live coverage of play for State of Origin Game 1 and Game 2 was notified to potential end-users of the 9Now app service, at least 24 hours prior to each of State of Origin Game 1 and Game 2, the time at which Nine considers that live coverage of State of Origin Game 1 and Game 2 commenced on the 9Now app service, noting the rules in section 10 of the Online Rules.

Game 1 and Game 2 were identical simultaneous streams of the content that appeared on the TCN Channel 9 broadcast channel. As such, the commencement times of the streams were simultaneous with the commencement times for our broadcast channel. Nine's records indicate that the live-to-air coverage of Game 1 of the State of Origin, which includes play, commenced at 19.00 and that live-to-air coverage of Play (kick-off) commenced at 20.13. Nine's records indicate that the live-to-air coverage of Game 2 of the State of Origin, which includes play, commenced at 19.00 and that live-to-air coverage of play (kick off) commenced at 19.55.

3. Records kept by Nine relating to the promotional material, if any, that was streamed in conjunction with the live coverage of State of Origin Game 1 and Game 2

As mentioned in our letter dated 15 July and in paragraph 1 above, Nine does not have records of the exact advertisements that each end-user of the 9Now app would have received whilst watching the 9Now streams of Game 1 and Game 2. This is because when live streaming on 9Now, when a commercial break occurs on the broadcast channel, Nine's ad server uses configured ad rules to replace the broadcast commercial break with digital advertisements from Nine's ad server. These ads could be targeting the user based on their personalised data or could be targeting the content itself. Each end-user may therefore see different advertisements.

[…]

Where 9Now has not sold an ad campaign for digital insertion (and they have no advertisements that they can monetise during the commercial breaks), or where there may be a technological issue impeding digital ad insertion, the 9Now stream reverts to an identical live stream of the content seen on the broadcast channel (which would include any betting or gambling advertisements broadcast on the broadcast channel). This means that the end-user will see the same advertisements and promotional content as and when that content appears on the broadcast channel.

4. Any other relevant records kept by Nine to enable its compliance with the Online Rules, regarding the placement of gambling promotional material in conjunction with the streams of State of Origin Game 1 and Game 2, to be readily ascertained by us, as required under Part 6 of the Online Rules.

9Now does not accept any advertisements categorised as betting or gambling for insertion during live streaming, including during streams of live sporting events, and does not have any records to produce under Part 6 of the Online Rules.

5. Any other submissions on compliance with the Online Rules that Nine may wish to make at this time & any other relevant information Nine may wish to provide at this time

Nine and 9Now make every effort to comply with the Online Rules. After careful consideration, Nine determined that the only way that 9Now could ensure compliance with the Online Rules was to not accept any advertisements for digital insertion relating to betting or gambling during live streaming. Nine submits that in accordance with Schedule 8, Clause 4 of the Broadcasting Services Act (1992), 9Now is an exempt online simulcast service on occasions when 9Now does no more than provide a live stream of programs and content that is identical to the stream of programs and content transmitted on a commercial television broadcasting service under the Nine TCN license. On occasions when 9Now inserts digital ads into the 9Now live streams, it does not accept any advertisements for digital insertion relating to betting or gambling.

[…]

Extract of online content service provider submissions dated 11 November 2019 providing additional records 
As foreshadowed … Nine is able to produce the following records in respect of a particular user…: 
Written records
	
	Record type

	1. 
	the user was watching a live stream on 9Now

	1. 
	the location of the user watching the live stream on 9Now

	1. 
	the live sporting event shown on the live stream

	1. 
	the time and date and duration of the live stream of the sporting event

	1. 
	the time and date a digital ad was delivered to a particular user

	1. 
	for each digital ad delivered to a user – the name of the advertiser, the name of the creative ad, the category of advertiser

	1. 
	for each digital ad delivered to a user – the length of ads (that are directly booked)

	1. 
	List of broadcast ads during the live sporting event



[…]
[image: ]
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