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Investigation report no. BI-510
	[bookmark: ColumnTitle][bookmark: _Hlk21595336]Summary
	

	[bookmark: _Hlk14853575]Licensee
	Wagga Wagga Community Media Inc

	Station
	2AAA FM

	Type of service
	Community broadcasting radio

	[bookmark: _Hlk21595374]Dates of broadcast
	18-29 March 2019

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992 (the BSA):
· paragraph 9(1)(b) [prohibition on broadcast of advertisements]
· paragraph 9(3)(b) [time limit for sponsorship announcements]

	Date finalised
	18 November 2019

	 Decision
	Breach of paragraph 9(1)(b) of Schedule 2 to the BSA [prohibition on broadcast of advertisements]
[bookmark: _GoBack]No breach of paragraph 9(3)(b) of Schedule 2 to the BSA [time limit for sponsorship announcements]




Background
Wagga Wagga Community Media Inc (the licensee) holds a long-term community broadcasting licence, representing the general community interest in the Wagga Wagga RA3 licence area, New South Wales. The expiry date of the current licence is 3 October 2022. 
On 28 June 2019, the Australian Communications and Media Authority (the ACMA) received a complaint that the licensee had failed to comply with two licence conditions numerous times during a two-week period in March 2019. The licence conditions prohibit the broadcast of advertisements and provide hourly time limits on sponsorship announcements. The complainant submitted information about the time and date of each alleged breach.
On 15 July 2019, the ACMA commenced an investigation under the BSA into the licensee’s compliance with the licence conditions at paragraph 9(1)(b) [prohibition on broadcasting advertisements] and paragraph 9(3)(b) [exceeding five minutes per hour of sponsorship announcements] of Schedule 2 to the BSA.
Assessment and submissions
This investigation has considered the following material:
· the complaint received by the ACMA on 28 June 2019 
· the licensee’s submission received by the ACMA on 31 July 2019
· seven one-hour recordings of 2AAA broadcasts (the 2AAA broadcasts), corresponding to alleged breaches specified by the complainant. 
When assessing content, the ACMA considers the meaning conveyed to an ‘ordinary reasonable’ listener. This includes the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. 
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167. ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the relevant licence condition.

Issue 1: Did the licensee exceed the time limit for sponsorship announcements?
Relevant provisions of the BSA are provided at Attachment A.
Finding
The licensee did not breach paragraph 9(3)(b) of Schedule 2 to the BSA on:
i. 19 March 2019 between 8.00am and 9.00am;
ii. 20 March 2019 between 8.00am and 9.00am;
iii. 22 March 2019 between 1.00pm and 2.00pm;
iv. 23 March 2019 between 8.00am and 9.00am;
v. 25 March 2019 between 9.00am and 10.00am; and 
vi. 29 March 2019 between 8.00am and 9.00am and between 9.00am and 10.00am
(collectively ‘the relevant periods’).
Reasons
Under paragraph 9(3)(b) of Schedule 2 to the BSA, community broadcasting radio licensees are permitted to broadcast five minutes of sponsorship announcements in any hour of broadcast. For the purposes of calculation, an hour of broadcast is taken from the start of each hour. A sponsorship announcement acknowledges financial support of the licensee by a person or support of a program broadcast on a service provided under the licence. The duration of a sponsorship announcement includes the acknowledgment of support and play-in/play-out music to the announcement.[footnoteRef:2]  [2:  ACMA Community Broadcasting Sponsorship Guidelines 2008, page 15 at https://www.acma.gov.au/-/media/Community-Broadcasting-and-Safeguards/Advice/pdf/Community-Broadcasting-Sponsorship-Guidelines-2008.PDF] 

Pursuant to paragraph 2(2)(a) of Schedule 2 to the BSA, licensees are permitted to broadcast community information or community promotional material
In working out the length of time devoted to the broadcasting of sponsorship announcements, account is not to be taken of the broadcasting of community information or community promotional material where the licensee does not receive payment for the broadcast of this type of material.[footnoteRef:3] [3:  Paragraph 9(5)(c) of Schedule 2 to the BSA.] 

The ACMA has reviewed the 2AAA broadcasts to assess whether the licensee has breached paragraph 9(3)(b) of Schedule 2.
On 19 March 2019, at around 8.06 am, the licensee broadcast an announcement for Planet Ark, an environmental charity. The ACMA considers the material broadcast constituted community information, promoting the availability of business recycling services where the money raised benefits Planet Ark which is a non-profit entity.[footnoteRef:4] Consequently, the Planet Ark announcement has been excluded in calculating the duration of sponsorship announcements. [4:  See 4.2.1 of the Community Broadcasting Sponsorship Guidelines 2008, page 9.] 

In relation to the allegation that the licensee breached paragraph 9(3)(b), the licensee submitted:
Our playout system contains an in-built sponsorship time limiter which is integral to our operation with volunteers performing quite a few of the tasks in this area. This function works extremely well and ensures our compliance with allowed sponsorship timing.
Based on its assessment of the 2AAA broadcasts, the ACMA has calculated the duration of the sponsorship announcements broadcast as listed in the table below.

	
	Sponsorship announcements (‘tagged’)
	Exempt / untagged announcement material 

	19 March 2019, 8.00 am – 9.00 am
	4 min 30 sec
	30 sec

	20 March 2019, 8.00 am – 9.00 am
	4 min 30 sec
	0 sec

	22 March 2019, 1.00 pm – 2.00 pm
	4 min 47 sec
	0 sec

	23 March 2019, 8.00 am – 9.00 am
	4 min 46 sec
	0 sec

	25 March 2019, 9.00 am – 10.00 am
	3 min 38 sec
	0 sec

	29 March 2019, 8.00 am – 9.00 am
	4 min 20 sec
	0 sec

	29 March 2019, 9.00 am – 10.00 am
	3 min 32 sec
	0 sec



Accordingly, the licensee did not exceed the time limit of five minutes in the hour for sponsorship announcements during each of the relevant periods on 19, 20, 22, 23, 25 and 29 March 2019 and did not breach paragraph 9(3)(b) of Schedule 2 to the BSA. 

Issue 2: Did the licensee broadcast advertisements?
Relevant provisions of the BSA are provided at Attachment A.
Finding
The licensee breached the licence condition set out at paragraph 9(1)(b) of Schedule 2 to the Broadcasting Services Act 1992 [prohibition on broadcast of advertisements] in relation to the broadcast of announcements for the Wagga Commercial Club at 9.16 am on 25 March 2019 and 9.46 am on 29 March 2019.
Reasons
Under paragraph 9(1)(b) of Schedule 2 to the BSA, it is a condition of each community broadcasting licence that a service provided under such a licence will not broadcast advertisements.
The BSA does not provide a definition of ‘advertisement’, however, the ACMA has taken the term to refer to any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service.[footnoteRef:5] [5:  Community Broadcasting Sponsorship Guidelines 2008, page 3.] 

Subclauses 2(1) and 2(2) of Schedule 2 to the BSA set out certain things that do not amount to the broadcasting of advertisements. Subclauses 2(1) and 2(2) have the effect of permitting a community broadcasting licensee to broadcast material that has the characteristics of an advertisement (that is, the material ‘promotes products or services’) where the clause 2 provisions apply to that material. Relevant in this case is paragraph 2(2)(b), which provides that sponsorship announcements that include an acknowledgement of financial support of the licensee or a program (in a ‘tag’) are not taken to be the broadcasting of an advertisement.
Also relevant is paragraph 2(2)(a) of Schedule 2, pursuant to which licensees are permitted to broadcast community information or community promotional material. 
In determining whether a licensee has breached the licence condition prohibiting the broadcast of advertisements, the ACMA must consider whether the material broadcast was of an advertising character; and, if so, whether any of the provisions in subclauses 2(1) and 2(2) apply to that material.
The complaint alleges that between 19 and 29 March 2019, the licensee broadcast a number of sponsorship announcements which were not tagged. 
The ACMA’s assessment of the 2AAA broadcasts is detailed below.
The Daily Advertiser Material 
Was the material broadcast of an advertising character?
The complainant alleged that advertisements relating to the Daily Advertiser (a local Wagga Wagga newspaper) were broadcast at around 8.15 am on 19, 20 and 29 March 2019 (the Daily Advertiser material). The Daily Advertiser material comprises live interviews of approximately five minutes duration, featuring employees of the Daily Advertiser. The interviews discuss news stories of the day featured in the paper, which were also covered in local news bulletins, and were broadcast at around 8.05 am and 8.35 am. In each case, the Daily Advertiser material was preceded by a five-second opener which stated that ‘this local news update is courtesy of the Riverina’s own newspaper, the Daily Advertiser’ (the openers). Following some of the interviews reviewed by the ACMA, the interviewer concluded the segment by thanking the representative of the Daily Advertiser, and suggesting to listeners to ‘grab it at your local newsagent’.
As noted above, an advertisement is potentially any broadcast that is intended to promote a product or service. The ACMA’s view is that the openers were intended to promote the Daily Advertiser, and were consequently material of an advertising character.

Do any Clause 2 provisions apply?

Paragraph 2(2)(b) provides that sponsorship announcements that acknowledge financial support of the licensee or a program (in a ‘tag’) are not taken to be the broadcasting of an advertisement and consequently are permitted to be broadcast on community radio. The ACMA considers that a tag:
· must state the name of the person or organisation that has given support in cash or in kind 
· must be attached to each individual sponsorship announcement
· must be clearly heard or visible and understood
· must be in the same language as the sponsorship announcement
· can be placed in any part of a sponsorship announcement, provided it is clear to listeners that the information to be broadcast and/or that has been broadcast is a sponsorship announcement.[footnoteRef:6] [6:  Community Broadcasting Sponsorship Guidelines 2008, page 14.] 

The ACMA is of the view that while the openers did not contain the word ‘sponsor’, the phrase ‘courtesy of’ in the context of the openers conveyed and acknowledged that the program content was financially supported by the Daily Advertiser. In these circumstances, the ACMA considers that the openers were recognisable as sponsorship announcements and consequently, pursuant to paragraph 2(2)(b) of Schedule 2 to the BSA, are not taken to be the broadcasting of advertisements.
The ACMA considers that the interview component of the Daily Advertiser material is primarily intended to provide further context to local news stories presented in the local news bulletins, and therefore constitutes community information of local relevance for the purposes of paragraph (2)(2)(a) of Schedule 2 to the BSA. Statements made by the presenter at the conclusion of the interview which could be viewed as being of an advertising character, were incidental in the context of the preceding interview.
Closer to the program Wage Right

Was the material broadcast of an advertising character?
The complainant also alleged that an advertisement was broadcast at around 8.57 am on 23 March 2019. The ACMA has identified the relevant broadcast material as a closer to the program Wage Right, which announced: ‘Wage Right was presented by Harrison’s Joinery in Lake Road, Wagga’ (the closer).
The ACMA’s view is that the closer was intended to promote Harrison’s Joinery in Lake Road, and consequently it was material of an advertising nature.
Do any Clause 2 provisions apply?

The ACMA is of the view that while the closer did not contain the word ‘sponsor’, the language used acknowledges that the program was financially supported by Harrison’s Joinery. Therefore, the ACMA considers that the material in question was recognisable as a sponsorship announcement and consequently, pursuant to paragraph 2(2)(b) of Schedule 2 to the BSA, is not taken to be the broadcasting of an advertisement.
 

Announcements for the Wagga Commercial Club

Was the material broadcast of an advertising character?
The complainant alleged that the licensee broadcast advertisements for the Wagga Commercial Club on 12 occasions between 25 and 29 March 2019. The ACMA’s review of the 2AAA broadcasts identified two instances of advertisements for the Wagga Commercial Club, broadcast on 25 March 2019 at around 9.16 am and on 29 March 2019 at around 9.46 am. While the Commercial Club is a part of the not-for-profit Wagga RSL Club, the relevant material clearly advertised a particular business operating within the Club, namely the ‘Bar and Grill’ (the Bar and Grill ads). The Bar and Grill ads were clearly intended to promote the Bar and Grill at the Wagga Commercial Club, and consequently, were material of an advertising nature.
Do any Clause 2 provisions apply?

The licensee conceded the broadcast of untagged sponsorship announcements and submitted:

[…] we did however find a Sponsorship message that had not been tagged with the appropriate station sponsor identifier. This was discovered shortly after the time of broadcast and corrected in a timely manner. After this occurrence, which was found to be a very rare human error, a new production document was put together with step by step procedure points to minimise the risk of ever occurring again. 

As the licensee broadcast untagged announcements for the Bar and Grill at the Wagga Commercial Club on 25 and 29 March 2019, paragraph 2(2)(b) of Schedule 2 does not apply and consequently by broadcasting advertisements, the licensee has breached paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the Bar and Grill ads.

Attachment A
Relevant provisions of the Broadcasting Services Act 1992 
Issue 1: Did the licensee exceed the time limit for sponsorship announcements?
Schedule 2—Standard conditions	
Part 5—Community broadcasting licences
9—Conditions applicable to services provided under community broadcasting licences
[…]
1. A community broadcasting licensee may broadcast sponsorship announcements on a particular community broadcasting service. However, they must not run in total for more than:
[…]
(b)	[…] 5 minutes in any hour of broadcasting on that service.
[…]
Issue 2: Did the licensee broadcast advertisements?
Schedule 2 - Standard conditions	Part 1 – Interpretation
2 Interpretation—certain things do not amount to broadcasting of advertisements
(1) 	For the purposes of this Schedule (other than paragraphs 7(1)(a), 8(1)(a), 9(1)(a), 10(1)(a) and 11(1)(a)), a person is not taken to broadcast an advertisement if:
(a) 	the person broadcasts matter of an advertising character as an accidental or incidental accompaniment to the broadcasting of other matter; and
(b) 	the person does not receive payment or other valuable consideration for broadcasting the advertising matter.
(2)	For the purposes of this Schedule (other than paragraph 9(1)(a)), the broadcasting by a community broadcasting licensee of:
(a) 	community information material or community promotional material; or
(b) 	a sponsorship announcement that acknowledges financial support by a person of the licensee or of a program broadcast on a service provided under the licence, whether or not the announcement:
(i) specifies the name and address of, and a description of the general nature of any business or undertaking carried on by the person; or
(ii) promotes activities, events, products, services or programs of the person; or

(c) 	material that announces or promotes a service provided under the licence, including material (whether by way of the announcement or promotion of activities, events, products, services or otherwise) that is likely to induce public support, whether financially or otherwise, or to make use of, the service or services provided under the licence;
is not taken to be the broadcasting of an advertisement.
	[…]
Part 5 - Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(1) 	Each community broadcasting licence is subject to the following conditions:
[…]
(b) 	the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause;
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