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	[bookmark: ColumnTitle]Summary
	

	[bookmark: _Hlk14853575]Licensee
	[bookmark: _Hlk17291829]Queensland Remote Aboriginal Media (Aboriginal Corporation)

	Station
	Black Star Tablelands (Atherton)

	Type of service
	Temporary Community Broadcasting

	Dates of broadcast
	[bookmark: _Hlk17115093]20 May 2019 - 2 June 2019

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992 (the BSA):
· paragraph 9(1)(b) [prohibition on broadcast of advertisements]
· paragraph 9(3)(b) [time limit for sponsorship announcements]

	Date Finalised
	18 November 2019

	Decision
	No breach of paragraph 9(1)(b) of Schedule 2 to the BSA [prohibition on broadcast of advertisements]
No finding regarding paragraph 9(3)(b) [time limit for sponsorship announcements]




Background
Queensland Remote Aboriginal Media (Aboriginal Corporation), (QRAM), is a temporary community radio broadcasting licensee in Atherton, Queensland. QRAM operates one long-term and seven temporary community radio broadcast licences in regional and remote Queensland. QRAM’s Atherton service, identified as ‘Black Star Tablelands’, is licenced to represent the Indigenous community interest in the Atherton RA1 licence area. Its current temporary community radio broadcasting licence expires on 6 March 2020.
On 28 June 2019, the Australian Communications and Media Authority (the ACMA) received a complaint that the licensee had failed to comply with licence condition matters on numerous occasions. The licence conditions prohibit the broadcast of advertisements and provide hourly time limits on sponsorship announcements. The complainant submitted information alleging the licensee:
· exceeded the hourly time limit for broadcasting sponsorship announcements on 1 June 2019, between 5.00pm and 6.00pm
· broadcast ‘untagged’ sponsorship announcements 158 times between 20 May and 2 June 2019.
On 15 July 2019, the ACMA commenced an investigation under the BSA into the licensee’s compliance with the licence conditions set out at paragraph 9(1)(b) [prohibition on broadcasting advertisements] and paragraph 9(3)(b) [time limit for sponsorship announcements] of Schedule 2 to the BSA.
Assessment and submissions
This investigation has considered the following material:
· The complaint 
· The licensee’s submission received by the ACMA on 31 July 2019
· Two recordings provided by the licensee, which contained material broadcast on the Black Star Tablelands service at the following times:
· Between 7.00am and 8.00am on 21 May 2019.
· Between 7.00am and 8.00am on 28 May 2019.
· Sponsorship logs provided by the licensee that correspond to the alleged breaches specified by the complainant.
When assessing content, the ACMA considers the meaning conveyed to an ‘ordinary reasonable’ listener. This includes the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. 
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:2] [2:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167. ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the relevant licence condition.
The relevant licence conditions for this investigation are provided at Attachment A.
Issue 1: Did the licensee exceed the time limit for sponsorship announcements on 1 June 2019?
Finding
The ACMA makes no finding as to the licensee’s compliance with paragraph 9(3)(b) of Schedule 2 to the BSA in relation to the material broadcast on 1 June 2019, between 5.00pm and 6.00pm.
Reasons
Under paragraph 9(3)(b) of Schedule 2 to the BSA, community broadcasting radio licensees are permitted to broadcast five minutes of sponsorship announcements in any hour of broadcast. For the purposes of calculation, an hour of broadcast is taken from the start of each hour. A sponsorship announcement acknowledges financial support of the licensee by a person or support of a program broadcast on a service provided under the licence. The duration of a sponsorship announcement includes the acknowledgment of support and play-in/play-out music to the announcement.[footnoteRef:3]  [3:  ACMA Community Broadcasting Sponsorship Guidelines 2008, p. 15 at https://www.acma.gov.au/-/media/Community-Broadcasting-and-Safeguards/Advice/pdf/Community-Broadcasting-Sponsorship-Guidelines-2008.PDF] 

The complainant alleged that on 1 June 2019, between 5.00pm and 6.00pm, the licensee broadcast six minutes and 30 seconds of sponsorship announcements. The complaint included details for the announcements as follows:
	Time
	Business
	Duration

	17:16:52
	Makita Australia
	30 seconds

	17:17:52
	Big4 Holiday Parks
	30 seconds

	17:18:22
	PIM Enterprises Pty Ltd
	30 seconds

	17:18:52
	Battery World
	30 seconds

	17:19:20
	Mahindra Automotive Australia Pty Ltd
	30 seconds

	17:28:14
	Makita Australia
	30 seconds

	17:28:42
	Big4 Holiday Parks
	30 seconds

	17:44:04
	Makita Australia
	30 seconds

	17:44:34
	Big4 Holiday Parks
	30 seconds

	17:45:33
	Maxxis Tyres
	30 seconds

	17:46:04
	Holden Australia
	30 seconds

	17:46:34
	Rheem Australia
	30 seconds

	17:47:05
	Cape York Camping Cooktown
	30 seconds


The licensee advised the ACMA that a copy of the material broadcast on 1 June 2019, between 5.00pm and 6.00pm, was not available. The ACMA notes that the licensee was not required to keep broadcast records for 1 June 2019.
The licensee was able to supply a copy of the sponsorship announcement logs for the period between 4:40pm and 6:20pm. These logs, outlined in the table below, were broken down into 20-minute segments, without specifying exact broadcast times of each individual sponsorship announcement.

	Time
	Business
	Duration

	4:40pm
	Car Sales dot com
	30 seconds

	5:20pm
	The Lure Shop Tackle World
	30 seconds

	
	PIM Enterprises Pty Ltd
	30 seconds

	
	Battery World
	30 seconds

	
	Mahindra Automotive Australia Pty Ltd
	30 seconds

	5:40pm

	Maxxis Tyres
	30 seconds

	
	Holden Australia
	30 seconds

	
	Rheem Australia
	30 seconds

	
	The Lure Shop Tackle World
	30 seconds


Based on the sponsorship logs supplied by the licensee for the period from 4:40pm to 6:20pm on 1 June 2019, the total duration of the announcements broadcast during this period was four minutes 30 seconds. 
The licensee’s logs did not include sponsorship announcements, as identified by the complainant, for Makita Australia, Big4 Holiday Parks or Cape York Camping Cooktown. In response to the ACMA’s request for additional information about these announcements the licensee confirmed that it has no record of these announcements being broadcast. The licensee stated that, between 5.00pm and 6.00pm on 1 June 2019, it was broadcasting in ‘full automation mode’ including set music segments. The licensee further stated that its scheduling system will never program more than nine 30-second sponsorship spots in any given hour.
The evidence available to the ACMA to assess the licensee’s compliance with paragraph 9(3)(b) of Schedule 2 to the BSA in relation to the material broadcast on 1 June 2019, between 5.00pm and 6.00pm, is incomplete insofar as a copy of that broadcast is not available. In addition, the information in the complaint and the sponsorship announcement logs is contradictory. Consequently, the ACMA is unable to determine whether the licensee exceeded the time limit for sponsorship announcements on 1 June 2019, between 5.00pm and 6.00pm, and makes no finding as to the licensee’s compliance with paragraph 9(3)(b) of Schedule 2 to the BSA.

Issue 2: Did the licensee broadcast advertisements?
Finding
The licensee did not breach paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the material broadcast at the following times:
· Between 7.00am and 8.00am on 21 May 2019.
· Between 7.00am and 8.00am on 28 May 2019.
Reasons
Under paragraph 9(1)(b) of Schedule 2 to the BSA, it is a condition of each community broadcasting licence that a service provided under such a licence will not broadcast advertisements. The complainant alleged that, between 20 May and 2 June 2019, the licensee broadcast 158 ‘untagged’ sponsorship announcements in contravention of this licence condition.
The ACMA was only able to review the two recordings provided by the licensee, which contained material broadcast on the Black Star Tablelands service at the following times:
· Between 7.00am and 8.00am on 21 May 2019.
· Between 7.00am and 8.00am on 28 May 2019.
On this basis, the ACMA’s assessment of the licensee’s compliance with the licence condition in paragraph 9(1)(b) of Schedule 2 to the BSA is confined to these periods. 
The BSA does not provide a definition of ‘advertisement’, however, the ACMA has taken the term to refer to any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service.[footnoteRef:4] [4:  Community Broadcasting Sponsorship Guidelines 2008, p3.] 

Subclauses 2(1) and 2(2) of Schedule 2 to the BSA set out certain things that do not amount to the broadcasting of advertisements. Subclauses 2(1) and 2(2) have the effect of permitting a community broadcasting licensee to broadcast material that has the characteristics of an advertisement (that is, the material ‘promotes products or services’) where the clause 2 provisions apply to that material. Relevant in this case is paragraph 2(2)(b) which provides that sponsorship announcements that acknowledge financial support of the licensee or a program (a ‘tag’) are not taken to be the broadcasting of an advertisement.
In determining whether a licensee has breached the licence condition prohibiting the broadcast of advertisements, the ACMA must consider whether the material broadcast was of an advertising character; and, if so, whether any of the provisions at subclauses 2(1) and 2(2) apply to that material, such that it is not taken to be an advertisement.
In determining whether a licensee has breached the licence condition prohibiting the broadcast of advertisements, the ACMA must consider whether the material broadcast was of an advertising character; and, if so, whether any of the provisions in subclauses 2(1) and 2(2) apply to that material.
Was the material broadcast of an advertising character?
The ACMA has reviewed the recordings of the material broadcast between 7.00am and 8.00am on 21 May 2019, and between 7.00am and 8.00am on 28 May 2019, and considers that they contained material of an advertising character.
The recordings included pre-recorded announcements for:
· PCYC Cooktown
· Lakeland Coffee House & Store
· Loyalty Beach Campground & Fishing
· Coxen Cleaning Supplies
· South Australian Health & Medical
(collectively the announcements).
The ACMA considers that the announcements were all intended to promote a product or service of the relevant businesses and consequently they are all material of an advertising character.
Do any Clause 2 provisions apply?
Subclause 2(2)(b)
[bookmark: _Hlk17269726]Paragraph 2(2)(b) provides that sponsorship announcements that acknowledge financial support of the licensee or a program (a ‘tag’) are not taken to be the broadcasting of an advertisement and consequently are permitted to be broadcast on community radio. The ACMA considers that a tag:
· must state the name of the person or organisation that has given support in cash or in kind 
· must be attached to each individual sponsorship announcement
· must be clearly heard or visible and understood
· must be in the same language as the sponsorship announcement
· can be placed in any part of a sponsorship announcement, provided it is clear to listeners that the information to be broadcast and/or that has been broadcast is a sponsorship announcement.[footnoteRef:5] [5:  Community Broadcasting Sponsorship Guidelines 2008, page 14.] 

The ACMA has listened to the announcements in the Black Star broadcasts. Each announcement is a five-second news or weather opener mentioning one of the businesses. Each of the announcements states that the news (or weather) ‘is brought to you by’, followed by the name of one of the businesses. The licensee has confirmed that these announcements were the same as the announcements broadcast in the date range identified in the complaint. 
The ACMA is of the view that while the announcements did not contain the word ‘sponsor’, the phrase ‘brought to you by’ in the context of the announcements conveyed and acknowledged that the program content was financially supported by the relevant business. In these circumstances, the ACMA considers that the announcements were recognisable as sponsorship announcements, rather than advertisements. 
[bookmark: _Hlk17288503]As the licensee did not broadcast ‘untagged’ announcements, the ACMA considers that it has not breached the licence condition in paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the material broadcast on the Black Star Tablelands service at the following times:
· Between 7.00am and 8.00am on 21 May 2019.
· Between 7.00am and 8.00am on 28 May 2019.
. 


Attachment A
Relevant provisions of the Broadcasting Services Act 1992 
Issue 1: Did the licensee exceed the time limit for sponsorship announcements?
Schedule 2—Standard conditions	
Part 5—Community broadcasting licences
9—Conditions applicable to services provided under community broadcasting licences
[…]
1. A community broadcasting licensee may broadcast sponsorship announcements on a particular community broadcasting service. However, they must not run in total for more than:
[…]
(b)	[…] 5 minutes in any hour of broadcasting on that service.
[…]
Issue 2: Did the licensee broadcast advertisements?
Schedule 2 - Standard conditions	Part 1 – Interpretation
2 Interpretation—certain things do not amount to broadcasting of advertisements
(1) 	For the purposes of this Schedule (other than paragraphs 7(1)(a), 8(1)(a), 9(1)(a), 10(1)(a) and 11(1)(a)), a person is not taken to broadcast an advertisement if:
(a) 	the person broadcasts matter of an advertising character as an accidental or incidental accompaniment to the broadcasting of other matter; and
(b) 	the person does not receive payment or other valuable consideration for broadcasting the advertising matter.
(2)	For the purposes of this Schedule (other than paragraph 9(1)(a)), the broadcasting by a community broadcasting licensee of:
(a) 	community information material or community promotional material; or
(b) 	a sponsorship announcement that acknowledges financial support by a person of the licensee or of a program broadcast on a service provided under the licence, whether or not the announcement:
(i)	specifies the name and address of, and a description of the general nature of any business or undertaking carried on by the person; or
(ii)	promotes activities, events, products, services or programs of the person; or

(c) 	material that announces or promotes a service provided under the licence, including material (whether by way of the announcement or promotion of activities, events, products, services or otherwise) that is likely to induce public support, whether financially or otherwise, or to make use of, the service or services provided under the licence;
is not taken to be the broadcasting of an advertisement.
	[…]
Part 5 - Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(1) 	Each community broadcasting licence is subject to the following conditions:
[…]
(b) 	the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause;
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