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Investigation report no. BI-532
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Channel Seven Sydney Pty Limited

	Station
	 86 || SEVEN || ATN

	Type of service
	Commercial Television Broadcasting

	Name of program
	Highway Patrol

	Date of broadcast
	16 September 2019

	Relevant legislation
	Broadcasting Services Act 1992 (the BSA)
Broadcasting Services (Television Captioning) Standard 2013 (the Standard)

	Decision
	· Breach of subsection 130ZR(1) of Part 9D of the BSA [captioning programs between 6 am and midnight on free-to-air primary television channels]
· [bookmark: _Hlk23861397]Breach of paragraph 7(1)(o) of Schedule 2 to the BSA [licence condition to comply with Part 9D]


[bookmark: _GoBack]

Background
Highway Patrol (the program) is broadcast by Channel Seven Sydney Pty Ltd (the licensee). The ACMA received a complaint that on 16 September 2019, there was no captioning in the program. 
On 17 October 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the complaint.
The ACMA has investigated the licensee’s compliance with: 
· subsection 130ZR(1), Part 9D of the BSA;
· subsection 130ZUB(1), Part 9D of the BSA; and
· paragraph 7(1)(o), Schedule 2 to the BSA. 
The program
Highway Patrol is a reality TV program of approximately 30 minutes in duration.
The program is described as follows:
Highway Patrol follows members of the Victoria Police Highway Patrol as they intercept traffic and other criminals on the run.[footnoteRef:1] [1:  https://7plus.com.au/highway-patrol, accessed on 23 October 2019	] 

Assessment and submissions
This investigation has taken into account the complaint (at Attachment A) and submissions from the licensee (at Attachment B). Other sources are identified in this report where relevant.
[bookmark: _Hlk23258455]Issue 1: Did the licensee provide a captioning service for the program broadcast on 16 September 2019?
Relevant provisions of the BSA
130ZR(1)
Each commercial television broadcasting broadcaster […] must provide a captioning service for: 
1. television programs transmitted during designated viewing hours; […]

130ZL(2) 
(1) For the purposes of the application of this Part to programs transmitted on or after 1 July 2014, designated viewing hours are the hours:
1. beginning at 6 am each day or, if another time is prescribed, beginning at that prescribed time each day; and
1. ending at midnight on the same day or, if another time is prescribed, ending at that prescribed time on the same day.
Finding
The licensee breached subsection 130ZR(1) of Part 9D of the BSA. 
Reasons
Under subsection 130ZR(1) of the BSA, the licensee must provide a captioning service for the program, which was broadcast from 7:30 pm to 7:55 pm on 16 September 2019 on the licensee’s primary television service during the designated viewing hours between 6 am and midnight on that day. 
The licensee has acknowledged[footnoteRef:2] that it did not provide captions for the first three segments of the program, noting that captions resumed for segment four of the program from 7:58 pm to 8:03 pm.  [2:  In a written response dated 4 October 2019 ] 

A captioning warning, ‘Closed captions not available’, was broadcast for 10 seconds from 7:44 pm during segment two of the program.
In a further submission[footnoteRef:3] in response to the preliminary breach finding, the licensee accepted the ACMA’s conclusion that it had breached subsection 130ZR(1) of Part 9D of the BSA by not captioning three segments of the program broadcast on 16 September 2019. [3:  In a written response dated 14 November 2019] 

Accordingly, the licensee breached subsection 130ZR(1) of the BSA.
Issue 2: Does section 130ZUB of the BSA (disregard breach due to significant difficulties) apply?
Relevant provisions of the BSA
Part 9D—Captioning
Division 2—Captioning obligations of commercial television broadcasting licensees […]
130ZUB Certain breaches to be disregarded
(1) If:
1. apart from this subsection, a commercial television broadcasting licensee has breached a provision of this Division; and
1. the breach is attributable to significant difficulties of a technical or engineering nature for the licensee; and
1. those difficulties could not reasonably have been foreseen by the licensee;
then the breach is to be disregarded in determining whether the licensee has complied with the provision.
Finding
[bookmark: _Hlk168205]The licensee’s breach of subsection 130ZR(1) of the BSA cannot be disregarded under subsection 130ZUB(1) of the BSA.
Reasons
[bookmark: _Hlk23406262]Under subsection 130ZUB(1) of the BSA, a breach of a provision in Division 2, including subsection 130ZR(1), is to be disregarded if:
· the breach was attributable to significant difficulties of a technical or engineering nature; and 
· the technical or engineering difficulties could not reasonably have been foreseen by the licensee.
Cause of the captioning failure
On 4 October 2019, the licensee submitted:
Seven can confirm that captions were not provided for the first three segments of the program as a result of human errors at the point of program ingest. A captioning apology was broadcast in segment three of the Program, and then captions made available for segment four.
[…]
Once the error was identified, urgent efforts were made to make captions available, with re-delivery of captions arranged in time for segment four of the Program.
[…]
Immediately following this captioning failure, staff involved were re-trained to ensure that such an error would not take place again.
On 14 November 2019, the licensee submitted:
As noted in our initial response to the ACMA, immediately following this captioning failure, staff involved were re-trained. 
Based on the available information, the ACMA finds  that the captioning outage on 16 September 2019 was caused by human error.
Significant difficulties of a technical or engineering nature
On 4 October 2019, the licensee submitted:
As you may be aware, Seven has recently moved its entire playout function from Melbourne to a new National Playout Centre in Sydney (the NPC). This has been a significant change including new staff, new equipment and new processes. The human error in this instance was one of a small number of teething problems that have occurred in the transition to the new operations.

On 14 November 2019, the licensee submitted:
[…]
We have been surprised by the issues that have occurred in relation to the captioning, which did not emerge during the extensive testing period prior to the transition to the NPC. A committee of all stakeholders is now meeting daily to seek to resolve all issues with the utmost urgency.

The ACMA notes the licensee’s submissions about the circumstances causing the breach. These circumstances cannot be attributed to significant difficulties of a technical or engineering nature.
Difficulties could not reasonably have been foreseen
As the lack of captioning for three segments of the program was due to human error, this clause relating to the cause being due to unforeseen technical or engineering difficulties is not applicable in this instance. 
Accordingly, the licensee’s breach of subsection 130ZR(1) of the BSA does not satisfy the requirements at subsection 130ZUB(1) and therefore the breach cannot be disregarded.

Issue 3: Did the licensee comply with the licence condition at paragraph 7(1)(o) of Schedule 2 to the BSA?
Relevant provisions of the BSA
Schedule 2—Standard conditions
Clause 7 Conditions of commercial television broadcasting licences
1. Each commercial television broadcasting licence is subject to the following conditions:
[…]
(o) if a provision of Part 9D (which deals with captioning of television programs for the deaf and hearing impaired) applies to the licensee—the licensee will comply with that provision.
Finding
The licensee breached paragraph 7(1)(o) of Schedule 2 to the BSA. 
Reasons 
By breaching subsection 130ZR(1) of Part 9D of the BSA, and as subsection 130ZUB(1) was not applicable to the breach, the licensee failed to comply with the licence condition at paragraph 7(1)(o) of Schedule 2 to the BSA.


Attachment A
Complaint to the ACMA dated 16 September 2019:
Broadcast Date: 16/09/2019, 7:30 pm
No captions for the entire show – Highway Patrol

As stated on your website, captions must be provided from 6am to midnight. There were no captions on this show. Checked other channels and captions appeared, so it is not the TV. My hearing-impaired husband cannot understand the TV without captions. I am complaining on his behalf as he cannot use computers, internet. Half-way through the program ‘closed captions not available’ appeared on the screen. Captions have appeared on past episode of this show, so no reason it can’t be done now.

Attachment B
Licensee’s response and submissions 
1. Licensee’s response to the ACMA dated 17 September 2019
The transition to the new playout centre is now complete. I am aware there have been a number of technical issues during the transition, as is to be expected when dealing with new facilities and staff. 
I have requested a report in relation to whether captions have been specifically impacted by any of these teething issues and will revert shortly. 

1. Licensee’s submission to the ACMA dated 4 October 2019
I refer to your email of 19 September 2019 regarding a complaint the ACMA have received concerning captioning during Highway Patrol on Channel 7 in Sydney, on 16 September 2019 (the Program).

In your email, you requested information regarding issues there may have been with captioning during the Program as well as any other information that may be considered relevant.

Seven can confirm that captions were not provided for the first three segments of the program as a result of human errors at the point of program ingest. A captioning apology was broadcast in segment three of the Program, and then captions made available for segment four.

Once the error was identified, urgent efforts were made to make captions available, with re­ delivery of captions arranged in time for segment four of the Program.

Seven deeply regrets the missing of captions from the Program. Our responsibility to provide captions under the Broadcasting Services Act (the BSA) is taken extremely seriously. Immediately following this captioning failure, staff involved were re-trained to ensure that such an error would not take place again.

As you may be aware, Seven has recently moved its entire playout function from Melbourne to a new National Playout Centre in Sydney (the NPC). This has been a significant change including new staff, new equipment and new processes. The human error in this instance was one of a small number of teething problems that have occurred in the transition to the new operations.

However, we are confident that the new IP based platform and a new workflow will ultimately provide an extremely high level of captioning reliability. Furthermore, the NPC has an increase in dedicated staff to ensure the coordination of captions, as well as the co-location of Seven's captioning provider at the NPC.


1. Licensee’s submission to the ACMA dated 14 November 2019
Thank you for providing a copy of the ACMA’s preliminary investigation report regarding the lack of captioning during the broadcast of Highway Patrol by Channel Seven Sydney on 16 September 2019. Seven acknowledges and accepts the ACMA’s conclusion that Seven has breached subsection 130ZR(1) of Part 9D, and therefore the licence condition to comply with Part 9D. We have no comments in respect of publication of the report.

As noted in our initial response to the ACMA, immediately following this captioning failure, staff involved were re-trained. Seven has recently moved its entire playout function from Melbourne to a new National Playout Centre in Sydney (the NPC). This has been a significant change including new staff, new equipment and new processes. The error in this instance was one of a number of teething problems that have occurred in the transition to the new operations. However, we are confident that in the long run, the new playout facility will provide a superior captioning service to our viewers.

Seven is very concerned by this captioning failure and we appreciate the importance of the captioning service to our deaf and hearing-impaired viewers. We have been surprised by the issues that have occurred in relation to the captioning, which did not emerge during the extensive testing period prior to the transition to NPC. A committee of all stakeholders is now meeting daily to seek to resolve all issues with the utmost urgency. We can assure you Seven is taking this matter very seriously, including the involvement of our CEO. 
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