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Investigation report no. BI-501
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Channel Seven Brisbane Pty Limited

	Finding
	No breach of:
· subclause 3A(2) [broadcast of election advertisement]; 
· paragraph 7(1)(j) [comply with clause 3A] 
of Schedule 2 to the Broadcasting Services Act 1992

	Date Finalised
	19 September 2019

	Relevant legislation
	Broadcasting Services Act 1992

	Program
	Advertisement for Queensland Health’s ‘#Happy Healthy’ program, and Australian Electoral Commission advertisement on how to vote 

	Date of broadcast
	17 May 2019

	Station
	Seven

	Type of service
	Commercial—Television

	Background
	In June 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into an allegation that election matter for the Australian Labor Party was broadcast during the blackout period for election advertisements.

	Attachments
	A - extracts of the complaint to the ACMA
B - extracts of the licensee’s submissions to the ACMA 
C - relevant legislation and ACMA assessment process




Issue: Broadcast of election matter during the relevant period
[bookmark: _Hlk14263277]Finding
The licensee did not breach subclause 3A(2) or paragraph 7(1)(j) of Schedule 2 to the BSA.
[bookmark: _Hlk14263300]Reasons
The complaint was that a ‘Labor’ ad was broadcast between 3.00 pm and 4.00 pm on 17 May 2019, the day before the 2019 federal election. This was during the ‘relevant period’ (known as the ‘blackout period’) for election advertisements. 
The licensee submitted that, during that hour, there were three advertisements for ‘government bodies’:
Two of these were advertisements for the Queensland Health's '#happyhealthy'. An advertisement was also broadcast for the Australian Electoral Commission, informing viewers on how to correctly complete their ballot for the then-upcoming Federal Election to ensure it is valid.
None of these three advertisements contained election matter, and as such none of these advertisements are considered election advertisements, as per the definitions provided by the Act.
Assessing compliance
In assessing compliance with subclause 3A(2), the ACMA asks:
· Was the advertisement an ‘election advertisement’?
· Did the content contain ‘election matter’ that relates to that election?
· Did the licensee receive payment or other consideration for the broadcast?
· If so, was the advertisement broadcast during the ‘relevant period’?
Was the advertisement an ‘election advertisement’?
As the complaint did not contain specifics about the alleged advertisement, a copy of all material broadcast by the licensee between 3.00 pm and 4.00 pm was reviewed. The majority of advertisements broadcast during this time were for commercially available goods and services. The advertisements identified as being possible subjects of the complaint were: 
· [bookmark: _Hlk19693543]Information from the Australian Electoral Commission (AEC) informing viewers on the correct voting procedure. The advertisement concluded with on screen text and audio stating: 
‘authorised by the Australian Electoral Commissioner, Canberra’. 
· A public health message from the Queensland Department of Health (QDoH) that was part of a state government public health campaign, running since October 2018. It referred viewers to the ‘#Happy Healthy’ program on the QDoH’s website. The advertisement encouraged viewers to pursue healthy activities and concluded with on screen text and audio stating: 
‘authorised by the Queensland Government, Brisbane’.
Did the content contain ‘election matter’ that relates to that election?
For both advertisements, the concluding text and audio resembled the required particulars that are broadcast at the conclusion of election advertisements. However, for content to fall within paragraph (a) of the definition of ‘election advertisement’, it must include ‘election matter’. 
The relevant definition (reproduced at Attachment C) confines ‘election matter’ to matter:
· commenting on, or soliciting votes, for a candidate at the election
· commenting on, or advocating support of, a political party to which a candidate at the election belongs
· commenting on, stating or indicating any of the matters being submitted to the electors at the election or any part of the policy of a candidate at the election or of the political party to which a candidate at the election belongs
· referring to a meeting held (or to be held) in connection with the election.
The ACMA is satisfied that neither advertisement solicited votes for, commented on, or advocated support for, a candidate or political party at the 2019 federal election, nor were they related to a meeting held or to be held in connection with the election. 
The ACMA is also satisfied that neither information broadcast by the Australian electoral Commission about how to vote, or a state government public health message running since October 2018, constituted matter that commented on, stated or indicated any of the matters submitted to the electors at the federal election, nor any part of the policy of a candidate at the federal election, nor of the political party to which a candidate at the federal election belonged.
As the ACMA does not consider that any advertisement broadcast between 3.00 pm and 4.00 pm on 17 May 2019 was an election advertisement, it is not necessary to consider whether the licensee received payment or other consideration for broadcasting the advertisements, or whether they were broadcast during the relevant period.
Accordingly, the licensee did not breach subclause 3A(2) or paragraph 7(1)(j) of Schedule 2 to the BSA.

[bookmark: _Hlk19711056]Attachment A
Complaint to the ACMA dated 20 May 2019:
Political advertisement – Labor. 
[bookmark: _GoBack]Labor ad Friday 17 May It was Chanel 7 in Brisbane. It was during the program the Chase which airs between 3pm and 4pm. The Ad came on twice. Once about 3.15 and once about 3.30.

Attachment B
Extract of the licensee submission to the ACMA dated 2 July 2019:
We refer to your email of 18 June 2019 inviting submissions from Seven regarding the alleged broadcast of election advertisements during The Chase UK, broadcast on 17 May 2019 from 15:00 to 16:00 on Channel 7 in Brisbane, QLD ('Program').
[…]
The Program in question was broadcast on Thursday, 17 May 2019, within the relevant period for the 2019 Federal Election, which took place on Saturday, 19 May 2019.
Therefore, election advertisements were not permitted to be broadcast during the Program in question. However, Seven submits that no election advertisements were broadcast during the Program.
For the purposes of Schedule 2 an election advertisement is defined as an advertisement "that contains election matter that relates to that election;"
[…]
Attachment 1 [not included in this extract] lists all advertisements broadcast during the Program. Of these, three advertisements, highlighted in yellow, were advertisements for government bodies. Two of these were advertisements for the Queensland Health's '#happyhealthy'. An advertisement was also broadcast for the Australian Electoral Commission, informing viewers on how to correctly complete their ballot for the then-upcoming Federal Election to ensure it is valid.
None of these three advertisements contained election matter, and as such none of these advertisements are considered election advertisements, as per the definitions provided by the Act.
[…]












Attachment C
Relevant provisions and the ACMA’s assessment process
Relevant provisions
Schedule 2 to the BSA provides:
1 Definitions 
In this Schedule:
[…]
election means an election to a Parliament or a local government authority of a State or Territory.
election advertisement, in relation to an election, means: 
(a) an advertisement: 
(i) that contains election matter that relates to that election; and 
(ii) in respect of the broadcasting of which the relevant licensee has received or is to receive, directly or indirectly, any money or other consideration; or 
(b) an announcement containing a statement to the effect that a program that is to be or has been broadcast is or was sponsored by a person or persons and indicating that the person is a candidate, or one or more of the persons is or are candidates, at the election; or 
(c) an announcement containing a statement to the effect that a program that is to be or has been broadcast is or was sponsored by a particular political party where a candidate at the election belongs to that party. 
election matter, in relation to an election, means matter of any of the following kinds: 
(a) matter commenting on, or soliciting votes for, a candidate at the election; 
(b) matter commenting on, or advocating support of, a political party to which a candidate at the election belongs; 
(c) matter commenting on, stating or indicating any of the matters being submitted to the electors at the election or any part of the policy of a candidate at the election or of the political party to which a candidate at the election belongs; 
(d) matter referring to a meeting held or to be held in connection with the election. 
[…]
relevant period, in relation to an election, means the period that commences at the end of the Wednesday before the polling day for the election and ends at the close of the poll on that polling day.
[…]
3A Broadcasting of election advertisements
[…]
(2) If: 
           (a) a broadcaster has a licence that has a licence area; and 
           (b) an election to a Parliament is to be held; and 
           (c) the licence area overlaps, contains or is contained in the area of Australia to which the election relates; 
the broadcaster must not broadcast under the licence an election advertisement in relation to the election during the relevant period. 
[…]
7 Conditions of commercial television broadcasting licences 
(1) Each commercial television broadcasting licence is subject to the following conditions:
[…]
(j) the licensee will comply with the requirements of clauses 3, 3A, 4, 5 and 6;
[…] 
Assessment and the ordinary reasonable viewer
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance.
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