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Investigation report no. BI-485
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Bass Radio Pty Ltd

	Station
	LAFM

	Type of service
	Commercial—radio

	Name of program
	Tasmania Talks 

	Dates of broadcasts
	22 and 23 November 2018

	Relevant code
	Commercial Radio Code of Practice (2017) (revised in 2018) 

	Date finalised
	4 October 2019

	Finding
	No breach of 2.2 [offend generally accepted standards of decency]
Breach of 3.2.1 [factual material is reasonably supportable as being accurate]
No breach of 3.2.3 [viewpoints must not be misrepresented]
Breach of 3.4 [corrections] 




Background
In April 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into two related segments of Tasmania Talks (the program).
The segments were broadcast on LAFM by Bass Radio Pty Ltd (the licensee) on 22 November 2018 (Segment 1) and 23 November 2018 (Segment 2) (together, the Segments). 
The ACMA received a complaint alleging that the Segments misrepresented viewpoints and were inaccurate. 
The ACMA’s investigation assessed whether the Segments breached 2.2 (offend accepted standards of decency), 3.2.1 (accuracy), 3.2.3 (misrepresentation of viewpoints) and 3.4 (corrections) of the Commercial Radio Code of Practice (2017) (revised in 2018) (the Code).
The program
Tasmania Talks is a talk-back program hosted by Mr Brian Carlton, described on the program’s website as: 
Tasmania Talks is award-winning Talk Back: unashamedly Tasmanian, a bit larrikin, and sharply focused on the real issues affecting you and your fellow Tasmanians.[footnoteRef:2] [2:  Tasmania Talks with Brian Carlton https://lafm.com.au/tasmania-talks, accessed on 14 August 2019.] 

In Segment 1, the program featured a discussion between Mr Carlton (the host) and a caller,  about the implications of a proposed piece of state legislation. 
In Segment 2, the host made extended comments to the audience about the caller’s participation in Segment 1 and a Facebook video posted by the caller.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:3] [3:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
Issue 1: Decency
Relevant Code provision 
2. 	Material not suitable for broadcast
[…]
[bookmark: _Hlk531083136]2.2.	Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program. 
Finding
[bookmark: _Hlk529872562]The ACMA’s finding is that the licensee did not breach 2.2 of the Code.
Reasons
The complainant stated: 
I was slaughtered by the radio announcer, but more to the point, accused of calling his listeners stupid. 
[…]
Following this, the next day, the announcer entered into a 10m 42s rant about me and made many accusations that weren't true including attacking my professional reputation (which had nothing to do with the topic I had called on). 
[…]
I believe [he was] being exploitative, particularly as it was not the truth and that he attacked my professional reputation despite me calling as an individual. 
In relation to Segment 1, the licensee submitted that the segment did not offend generally accepted standards of decency having regard to the demographic characteristics of the audience of Tasmania Talks. In particular the licensee submitted that during the segment the host’s ‘manner was confrontational, but in our view neither his language, the subject matter, nor his processing of the call were indecent’. 
In relation to Segment 2, the licensee submitted that the segment did not offend generally accepted standards of decency having regard to the demographic characteristics of the audience of Tasmania Talks, or alternatively that it was exempt under 2.5.2 of the Code as fair comment on a matter of public interest.
In particular, the licensee submitted that:
While it was clear [the host] was angry at [the caller], and had taken the matter personally […] .in our view the comments did not go so far as to be indecent. 
To assess compliance with 2.2 of the Code, the ACMA has addressed the following questions:
· What would the ordinary reasonable listener have understood the material to convey? 
· What are the demographic characteristics of the audience? 
· In light of the above, did the material offend against any generally accepted standards of decency?

What would the ordinary reasonable listener have understood the material to convey? 
Segment 1 featured a discussion between the host and the caller about the implications of a bill to amend state laws in Tasmania. 
[bookmark: _Hlk1136518]The host’s tone was forceful and robust throughout the discussion, as he consistently challenged or was dismissive about statements made by the caller. However, he was neither abusive nor aggressive. The caller also adopted a questioning tone and challenged points made by the host. The ACMA considers that the ordinary reasonable listener would have understood that the host and the caller strongly disagreed about the issue under discussion and that each believed that the other had failed to correctly understand the relevant issues. 
Segment 2 featured extended commentary from the host about the caller’s participation in Segment 1 and a Facebook video posted by the caller about the experience. 
The host’s tone was forceful, and he was dismissive oftthe caller’s knowledge of the subject area and his behaviour subsequent to the discussion in Segment 1. However, he was not abusive or aggressive and he did not use ‘unjustified language’ in the context of a robust address. The ACMA considers that the ordinary, reasonable listener would have understood from the statements made by the host, that he had a personal dislike of the Facebook video posted by the caller, which the program host considered to be a ‘whinge’ about him and his program.  
What are the demographic characteristics of the audience?
The licensee submitted that 81.1% of the program’s listeners are aged 35+ and 71.9% are aged 40+. The licensee also submitted that, based on an overview of its listener calls and comments, it considers its audience holds predominantly politically and morally conservative views and have predominantly Christian values. 
While 2.2 requires the ACMA to ‘have regard to’ the demographic characteristics of the audience of the relevant program, it does not confine the ACMA to considering only the standards prevailing within that subset, or core audience.
In light of the above, did the material offend against any generally accepted standards of decency?
Provision 2.2 requires the ACMA to consider the meaning of the phrase ‘generally accepted standards of decency’.
The ACMA considers that material will not offend against ‘generally accepted standards of decency’ simply because it has ‘shock value’, is distasteful, or has the effect of making a person feel uncomfortable. In deciding whether a breach has occurred, the ACMA will reflect on whether material offends against generally accepted standards to such an extent that it is unsuitable for broadcast. 
‘Generally accepted standards of decency’ refers to the current consensus of recognised present-day standards of propriety. In this regard some guidance is provided by the courts which have said that community standards will be those of the average person who can be summed up as moderate, and ‘not given to thoughtless emotional reaction’ nor ‘given to pedantic analysis’.[footnoteRef:4] [4:  Mackinlay v Wiley [1971] WAR 3 at 25. ] 

Both segments included robust language, contained elements with a combative tone and particularly in the case of Segment 2, strongly expressed opinions of the host about statements and views allegedly expressed by the caller. However, the ACMA finds that the content of the Segments met generally accepted standards of decency.
In considering compliance with 2.2, one of the relevant factors is the likely audience expectations of the program at the time of the broadcast.
The program is a hosted talkback program which often features the strongly expressed opinions of its host on a range of topics, including about other people’s opinions or positions on issues. In this context, while the comments may have personally affected the caller, they did not contain material that offended against generally accepted standards of decency to such an extent that the material was unsuitable for broadcast, having regard to the likely expectations of the audience of the program. 
Accordingly, the ACMA’s finding is that the licensee did not breach 2.2 of the Code. 
Issue 2: Accuracy and viewpoints 
Relevant Code provisions 
3.2. In broadcasting Current Affairs Programs, a Licensee must use reasonable efforts to ensure that:
3.2.1. 	factual material is reasonably supportable as being accurate;
3.2.2. 	factual material is clearly distinguishable from commentary and analysis; and
3.2.3. 	viewpoints expressed to the Licensee for broadcast are not misrepresented or presented in a misleading manner by giving wrong or improper emphasis on certain material or by editing material out of context.
[…]
3.5	There will be no breach of the accuracy requirements at […] 3.2.1 if:
3.5.1.	the Licensee can establish on the balance of probabilities that the news or factual material is accurate; or
3.5.2.	a disputed fact was not a material fact; or
3.5.3.	a correction, which is appropriate in all the circumstances, is made within 30 Business Days of the Licensee receiving either a Code Complaint, or notice of a Code Complaint being referred to the ACMA (whichever is later).
[…]
3.10  Compliance with […] 3.2 must be assessed by taking into account all of the circumstances at the time of preparing and broadcasting the material, including: 
3.10.1.	the facts known, or readily ascertainable, at that time; 
3.10.2.	the context of the material within the News Program or Current Affairs Program in its entirety; 
3.10.3.	the time pressures associated with the preparation and broadcast of News Programs and Current Affairs Programs; and 
3.10.4.	in relation to a Current Affairs Program, the format and style of the Current Affairs Program.
Finding
The ACMA finds that the licensee breached 3.2.1 and did not breach 3.2.3 of the Code.
Reasons
The Code provisions in 3.2 of the Code apply to current affairs programs. ‘Current affairs program’ is defined in the Code as:
[…] a Program the predominant purpose of which is to provide interviews, analysis, commentary or discussion, including open-line discussion with listeners, about current social, economic or political issues.
Based on its content, the program is a current affairs program for the purposes of the Code. 
3.2.1 Factual material reasonably supportable as being accurate
The complaint alleged that during Segment 2 the host inaccurately stated that: 
· The caller had said during Segment 1 that the program’s audience ‘is not smart enough to understand [an element of the issue debated]’. 
· The caller’s ‘job is basically going around and enticing clients to not spend their money on mainstream media, like this radio station, but to spend it on Facebook and other things like that, okay, because social media is king and everything’. 
· The caller had ‘wanted to come on the program [in Segment 1] as an interview, not as a caller, not as a talk-back caller, not as a regular caller, but as an interview’.
To assess compliance, the ACMA has addressed the following questions with respect to each of the allegations above:
· What did the material convey to the ordinary reasonable listener?
· Was the material factual in character?
· If so, was the factual material reasonably supportable as being accurate?
The considerations the ACMA uses in assessing whether or not broadcast material is factual in character are set out at Attachment A. 
[bookmark: _Hlk16605515]The statement by the caller during Segment 1 that the program’s audience ‘is not smart enough’ to understand [an element of the issue debated]’
In Segment 2, the host said:
And for [caller] to allege that my audience is not smart enough … is a gross insult to them, and I won’t have that on the show because we have fabulous callers and wonderfully smart people calling in about all sorts of things and contacting the show.
This conveyed to the ordinary reasonable listener that the caller had said in Segment 1 that the audience of the program ‘is not smart enough to understand [an element of the issue debated]’.
Was the statement made by the host, about what the caller had said, factual material?
The licensee submitted that:  
[The caller's] viewpoint about the intelligence of Tasmania Talks listeners is inherently subjective and not capable of independent verification, so cannot be factual in nature.
However, the relevant question is about the accuracy of the host’s statement (about what the caller said). That is, it is a question of fact as to whether the host made the statement in question about what the caller said. Whether the caller’s statement was a viewpoint or factual is irrelevant, the focus is on what the host said. 
The licensee further submitted that the host’s statement was not factual on the basis that it was:
· made in a ‘tenor and tone’ that was ‘hyperbolic, strongly judgmental, emotional and argumentative’
· expressed as the host’s opinion, presented as ‘his evaluation of the caller's efforts to educate the listeners of Tasmania Talks’.
As reflected in the considerations the ACMA uses in assessing whether or not broadcast material is factual in character:
· the ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
· statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The ACMA does not agree that either the contextual indications of Segment 2 or the language in the host’s statement indicated that the statement was a subjective opinion rather than factual material. The ACMA also does not agree that the host was ‘presenting his evaluation of [the caller's] efforts to educate the listeners of Tasmania Talks’. 
The host was clearly stating that the caller had made a commment in Segment 1 about the intelligence of the program’s audience. The host’s statement about what the caller had said was specific, unequivocal and capable of independent verification. It was factual in character.
Neither the contextual indications nor the exaggerated language in Segment 2 would have suggested to the ordinary reasonable listener that the statement represented the host’s opinion of what the caller had said.  
Was the statement a material fact?
The licensee submitted that 'material' means material to matters of public interest. On this basis the licensee submitted that:
· the only material facts discussed during Segment 2 were ‘those relating to the proposed amendment’ 
· the host’s views (to the extent that they could be argued to be inferences of a factual nature) about the caller, and the caller's comments, actions and viewpoints were not material to the passage of the proposed legislation.
From the outset of Segment 2, the program host framed the segment as relating to the caller’s appearance on the program in Segment 1, a Facebook video made by the caller in response to Segment 1, the caller’s statements made during that video and his motives in posting the video to Facebook. 
Material facts as described in clause 3.5.2 of the Code refer to facts that are material in the context of the relevant broadcast, irrespective of whether they are more generically matters of public interest. In the context of Segment 2, which focussed on Segment 1 and the caller’s reaction to it, factual statements about what the caller had said in Segment 1 were material facts. 



Was the statement reasonably supportable as being accurate? 
In Segment 1, the caller said:
[…] there’s been quite a few callers who haven’t understood two key factors..’
and
Wouldn’t it be good if your listeners actually understood […]
He did not state or imply that the lack of understanding was because those callers or listeners lacked intelligence or lacked the capacity to understand those distinctions. 
The licensee has also conceded that ‘[the host’s] comments may have misrepresented the caller's viewpoints about the intelligence of the Tasmania Talks audience’.
In assessing compliance with clause 3.2, the ACMA is also required to consider clauses 3.10 and 3.5.
Taking into account the factors in 3.10, the ACMA considers that the host’s statement in Segment 2 that the caller had made the comment that the program’s audience was ‘not smart enough to understand [an element of the issue debated] was not reasonably supportable as being accurate. 
With respect to the exemptions in clause 3.5 of the Code:
· The licensee has not established that the statement was accurate on the balance of probabilities. 
· As reflected above, Segment 2 was about the caller’s appearance on the program in Segment 1 and his credibility as a contributor to the program. In this context, a factual statement about what the caller had said during Segment 1 was a material fact. 
· The issue of corrections is considered below in Issue 3.
Accordingly, subject to the ACMA’s finding below on Issue 3 (corrections), the ACMA finds that in broadcasting the statement that the caller had said that the program’s audience ‘is not smart enough to understand [an element of the issue debated], the licensee breached 3.2.1 of the Code.
The statement that the caller is ‘enticing clients to not spend their money on mainstream media, like this radio station, but to spend it on Facebook and other things like that’.
During Segment 2, the host said:
I should point out, [caller]’s job is basically going around and enticing clients to not spend their money on mainstream media, like this radio station, but to spend it on Facebook and other things like that, okay, because social media is king and everything. So, why [caller] chooses to be concerned about anything that happens on the mainstream media, because as he argues publicly ‘it’s irrelevant’, I don’t know why he bothers to call in the first place.
Relevantly, the statement conveyed to the ordinary reasonable listener that the caller had enticed his clients to not spend their money on mainstream media and to spend it on social media instead. 
Was the statement factual material?
The licensee submitted that an ordinary reasonable listener would have understood that the host, in making this statement, was ‘expressing his opinion on the nature of digital marketing and social media advertising in general’ and that the host was ‘not discussing the caller's specific activities or business relationships in a factual sense’. 
The licensee also submitted that:
'Basically' is a qualifier that indicates what follows is an analysis or a viewpoint of a particular state of affairs.
The ACMA does not agree that, in this context, the word ‘basically’ is a qualifier which indicates an analysis or viewpoint. Rather, in this excerpt, it established that the main focus of the caller’s job was to entice ‘clients to not spend their money on mainstream media’. This was reinforced by the host’s further statement that the caller ‘argues publicly’ that mainstream media is ‘irrelevant’. 
The statement about the caller ‘enticing clients not to spend their money on mainstream media’ was specific, unequivocal and capable of independent verification. It was factual in character.
Was the statement a material fact?
The program host framed Segment 2 as relating to the caller’s appearance on the program in Segment 1, a Facebook video made by the caller in response to Segment 1, the statements made by the caller during that video and the caller’s motives in posting the video to Facebook. In the context of these elements of Segment 2, a factual statement about the caller’s viewpoint of media organisations such as the operator of LAFM and its impact on his motives for appearing in Segment 1 was a material fact.
Was the statement reasonably supportable as being accurate? 
The ACMA notes the ‘About Us’ section of the website for the caller’s business contains a statement that they ‘negotiate traditional media partnerships’.[footnoteRef:5] [5:  See [website name redacted], accessed on 5 July 2019.] 

However, this does not verify whether or not the caller had also discouraged people from spending money on ‘mainstream media’, as alleged in the host’s statement in Segment 2. The ACMA does not have access to independent information that could establish the accuracy or otherwise of the statement.
The license submitted the host’s statement about the caller’s job was reasonably supportable as being accurate in the wider context of radio advertising. It submitted this was because the caller's business encourages advertising on social media, and broadly there is evidence that digital advertising of this kind has had a detrimental impact on traditional (radio, television and print) advertising revenues. 
The licensee submitted that the caller’s company had previously bought radio advertisements with the licensee, however the host was not privy to the commercial relationship between the caller’s company and the licensee and in any event, this would not have changed the host’s ‘opinion about the general nature of the caller’s “job”’. 
The ACMA accepts there may be evidence that digital advertising, including social media advertising, has had a detrimental impact on traditional advertising revenues. However, this does not reasonably support the specific statement made by the host, that the caller encourages his clients to ‘not spend their money on mainstream media’ (as opposed to encouraging them to use multiple media platforms to promote their products).
In assessing compliance with clause 3.2, the ACMA is also required to consider clauses 3.10 and 3.5.
Taking into account the factors in 3.10, the ACMA considers that the statement was not reasonably supportable as being accurate. 
With respect to the exemptions listed in clause 3.5 of the Code:
· Other than its submissions on the broader advertising context discussed above, the licensee has not established that the statement was accurate on the balance of probabilities.
· Segment 2 was about the caller’s appearance on the program in Segment 1 and his credibility as a contributor to the program. A factual statement about the caller’s viewpoint of media organisations such as the operator of LAFM was, under these circumstances, a material fact. 
· The issue of corrections is considered below in Issue 3.
Accordingly, subject to the ACMA’s finding below on Issue 3, the ACMA finds that in broadcasting the statement the licensee breached 3.2.1 of the Code. 
The statements that the caller had requested an interview on the program
During Segment 2, the host said:
[Caller]’s whinging about the fact that he called in about an hour and ten minutes before he ultimately got on air. Well [caller] you see yesterday’s Thursday and Thursday we have a whole bunch of interviews booked in. […] You rang up the program mid-program and wanted to come on the program as an interview, not as a caller, not as a talk-back caller, not as a regular caller, but as an interview. And [caller], whether you like it or not mate, that takes a little bit of time to organise because we had to shift things around.
Was the statement factual material?
The licensee submitted that the statement was the host’s opinion about what he understood to be the caller's actions and intentions in relation to Segment 1. The host was making a strongly judgemental, subjective argument that was evidenced by the use of emotive language such as 'whinging' and 'whether you like it or not mate'.
The licensee also submitted that ‘there is no independent record of what occurred when the caller telephoned the licensee off air’ before Segment 1.
As noted above, the ACMA has regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment of whether material is factual. 
The ACMA accepts the language used was emotive. However, the assertion that the caller had requested an interview was forcefully reasserted through the statement by the use of repetitive language, stating the caller had rung the program, ‘not as a caller, not as a talk-back caller, not as a regular caller, but as an interview’. This was specific and unequivocal. It was factual in character. Even if the licensee did not have an independent record of the details of the caller’s initial telephone call to the licensee, the statement by the host was capable of independent verification through confirming the contents of the conversation between the caller and the person at the station who took his call. 
This statement conveyed to the ordinary reasonable listener, that prior to his appearance in Segment 1, the caller had contacted the program and requested an on-air interview.


Was the statement a material fact?
The licensee submitted that to the extent that the host’s statement was ‘factual’, it was not 'significant and material' whether the licensee's staff formed the impression that the caller was seeking an interview.
As noted above, a key focus of Segment 2 was the credibility of the caller’s appearance as ‘a caller’ on Segment 1 and a Facebook video made by the caller in response to Segment 1. It was therefore a material fact in Segment 2 whether the caller had sought to appear on Segment 1 as a ‘caller’ or an ‘interviewee’.  
Was the statement reasonably supportable as being accurate? 
The ACMA does not have any information about the circumstances that led to the caller’s appearance in Segment 1.
In assessing compliance with clause 3.2, the ACMA is also required to consider clauses 3.10 and 3.5.
Taking into account the factors in 3.10, the ACMA considers that the host’s statements in Segment 2 that the caller had sought an interview on the program were not reasonably supportable as being accurate. 
With respect to the exemptions listed in 3.5:
· The licensee has not established that the statement was accurate on the balance of probabilities.
· Segment 2 was focussed on the caller’s appearance on the program in Segment 1 and his credibility as a contributor to the program. A factual statement about how the caller came to appear on the program was, under the circumstances, a material fact. 
· The issue of corrections is considered below in Issue 3.
Accordingly, subject to the ACMA’s finding below on Issue 3, the ACMA finds that in broadcasting the statement that the caller sought an interview on the program the licensee breached 3.2.1 of the Code. 
3.2.3 Viewpoints expressed are not misrepresented through wrong or improper emphasis or editing 
The discussion in Segment 1, between the host and the caller, appears to have been broadcast in its entirety. Although the discussion was concluded quite abruptly by the host, it does not appear that Segment 1 was otherwise edited. The caller’s viewpoint was presented as:
[…] the reason I called up is because there are two key factors people don’t understand…. I don’t think even when callers were calling up, when people have been commenting on […]
[…]
Wouldn’t it be good if your listeners actually understood though the fact that they […]
The ACMA considers that the caller was given time to present his viewpoint in Segment 1, more than once. He also had the opportunity to refute what the host said.  
As such, the ACMA does not consider that the caller’s viewpoint expressed in Segment 1 was misrepresented or that the material was presented in a misleading manner through wrong or improper emphasis or editing. 
Accordingly, the ACMA finds that the licensee did not breach 3.2.3 of the Code. 
Issue 3: Corrections
Relevant Code provision 
3.4	A Licensee must make reasonable efforts to correct or clarify significant and material errors of fact which would be readily apparent to a reasonable person in the Licensee’s position or which have been demonstrated to the Licensee’s reasonable satisfaction in a timely manner.
Finding
The ACMA’s view is that the licensee breached 3.4 of the Code.
Reasons
To assess compliance with 3.4 of the Code, the ACMA has addressed the following questions:
· Were the errors significant and material errors of fact?
· Would the errors have been readily apparent to a reasonable person in the licensee’s position or were they demonstrated to the licensee’s reasonable satisfaction in a timely manner?
· Were reasonable efforts made to correct or clarify the errors?
Were the errors significant and material errors of fact?
As stated above, the ACMA has made the finding that the statements made during Segment 2 that the caller: 
· had said the program’s audience ‘is not smart enough to understand [an element of the issue debated]’
· in his professional capacity, is ‘enticing clients to not spend their money on mainstream media, like this radio station, but to spend it on Facebook and other things like that’
· had requested an interview on the program, 
were material factual statements that were not reasonably supportable as being accurate. 
As the focus of Segment 2 was the host’s response to a 13 minute video allegedly posted by the caller online about his experience on the program during Segment 1, the three statements were both significant and material. 
Were the errors readily apparent? 
The ACMA has previously said that a matter is readily apparent if it is promptly, quickly or easily apparent. 
The ACMA notes that the significant and material errors of fact were broadcast on 23 November 2018 and the licensee was advised of those errors on 7 December 2018. At this time, the complainant also asked the licensee to make an on-air statement which, among other things, would correct the errors of fact.
The ACMA finds that the errors of fact were readily apparent following the licensee’s receipt of the complaint on 7 December 2018, irrespective of whether the licensee considered the  complaint to be valid or not.  
Did the licensee make reasonable efforts to correct or clarify the significant and material errors of fact?
The licensee responded to the complaint by stating, ‘we will not be initiating an on-air retraction’. The licensee also submitted to the ACMA that it believed that at ‘the time the Complaint was made we felt a correction was not appropriate and we stand by that view’. 
Provision 3.4 obliges licensees to correct or clarify significant and material errors of fact. This obligation clearly arose once the licensee was informed of the errors by the complainant’s letter of 7 December 2018. The ACMA notes that this letter arrived in a timely manner, as it was received by the licensee 10 business days after the broadcast. 
As the licensee made no reasonable efforts to correct or clarify the errors it had been made aware of and which it has conceded could have mislead the audience, the ACMA finds that the licensee breached 3.4 of the Code.


Attachment A
ACMA considerations for determining factual content:
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
[bookmark: _GoBack]The ACMA will first look to the natural and ordinary meaning of the language used.
Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:6]  [6:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:7]  [7:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
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