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STATEMENT OF REASONS FOR DECISION TO MAKE THE TARGET REDUCTION ORDER STV/TRO-0067 FOR FETCHTV PTY LTD IN RESPECT OF THE SUBSCRIPTION TELEVISION SERVICE SPIKE
Issued under section 205 of the Broadcasting Services Act 1992 (BSA).
1. DECISION
1.1 On 10 May 2018, for the reasons set out below, the Australian Communications and Media Authority (the ACMA) made a target reduction order for FetchTV Pty Ltd (the Applicant; Fetch TV) in respect of the subscription television General Entertainment Category B service Spike (the Service). The target reduction order was made under subsection 130ZY(3) of the BSA.
2.1 The target reduction order reduces the Applicant’s annual captioning targets for the specified eligible period of 1 July 2017 to 30 June 2019 (the Specified Eligible Period). 
	Financial year
	Annual captioning target 
	Reduced captioning target 

	1 July 2017 to 30 June 2018
	60%
	9%

	1 July 2018 to 30 June 2019
	65%
	9%



1. LEGISLATION
2.1 Part 9D of the Broadcasting Services Act 1992 (the BSA) provides that: 
· a subscription television licensee that provides a subscription television service in a financial year must meet the annual captioning target for that financial year (ss130ZV(1)).
· a subscription television licensee may apply for an order that provides that a specified percentage is the reduced annual captioning target for a specified subscription television service for the financial year (ss130ZY(1)). 
· before making a target reduction order, the ACMA must publish a notice of the draft target reduction order and invite submissions within 30 days of publication (ss130ZY(6)).
· the ACMA must consider any submission received and may not make the target reduction order unless it is satisfied, after having regard to specified matters (Attachment A), that a refusal to make the target reduction order would impose an unjustifiable hardship on the applicant (ss130ZY(4)).
2.2 The Applicant seeks a target reduction order, which would have the effect of requiring the Applicant’s Service to meet the reduced annual captioning target of nine per cent for each of the two financial years (commencing 1 July 2017 and 1 July 2018) during the eligible period.
2.3 Section 204 of the BSA provides that an application may be made to the Administrative Appeals Tribunal (AAT) for a review of a decision to make a target reduction order under subsection 130ZY(3) of the BSA, by a person whose interests are affected by the decision.
2.4 Section 205 of the BSA provides that, if the ACMA makes a decision that is reviewable under section 204 of the BSA, the ACMA is to include in the document by which the decision is notified:
a) a statement setting out the reasons for the decision; and
b) a statement to the effect that an application may be made to the AAT for a review of the decision.
1. APPLICATION
3.1 On 19 February 2018, the Applicant submitted an application seeking a target reduction order under paragraph 130ZY(1)(b) of the BSA in relation to the Service for the Specified Eligible Period (the Target Reduction Order).
3.2 This is the Applicant’s first application for a target reduction order for the Service. 
Applicant
3.3 The Applicant is a subscription television licensee. The Applicant is an indirect wholly owned subsidiary of Media Innovations Pty Ltd (MIPL).
3.4 The Applicant is primarily a wholesaler of subscription television services and also has a small direct-to-retail distribution. The customers of the Applicant are Australian Internet Service Providers (ISPs) and direct customers. ISPs typically offer access to the Applicant’s services as part of a bundle of products, while direct customers sign up for the Applicant’s services via the Applicant’s website or selected consumer electronic stores.
3.5 The Applicant provides general entertainment, news, sport and music television services. The Applicant also provides access to apps to watch movies on demand.
Service
3.6 The Service provides light entertainment programming geared towards a male audience demographic aged 18 to 39 years.
3.7 The Service is a pass through channel. That is, it is obtained under licence from the channel provider VIMN Australia Pty Ltd (the Channel Provider), which acquires program content and compiles the channel and then delivers it to the Applicant. The Applicant provides no input to the content of the Service.
3.8 The Spike channel launched in Australia on 1 July 2016 on Fetch TV and shares a name and some common content with the American and UK channel of the same name. The Spike channel is currently only distributed on Fetch TV.
3.9 The Service is provided as part of the Fetch TV ’Entertainment’ package (a package no longer available to new subscribers), the ‘Vibe’ channel pack (which consists of 12 television services), and the ‘Ultimate’ channel pack (which comprises all ‘Premium’ subscription television services on Fetch TV).
3.10 The Service’s genre is General Entertainment and is listed as a Category B service, which would normally attract an annual captioning target of 60 per cent for the financial year commencing 1 July 2017 and 65 per cent for the financial year commencing 1 July 2018.
3.11 On 28 March 2018, the ACMA published on its website a notice setting out the draft target reduction order for the Service and invited persons to make submissions to the ACMA within 30 days, by 27 April 2018 (the consultation period).
1. EVIDENCE AND REASONS FOR DECISION
[bookmark: _GoBack]4.1	In deciding to make the Target Reduction Order, the ACMA considered whether the failure to make a Target Reduction Order would impose an unjustifiable hardship on the Applicant, by having regard to the matters specified in subsection 130ZY(5) of the BSA (see Attachment A). The ACMA considered these matters in light of the written representations made by the Applicant, the supporting evidence submitted with the Application, as well as publicly available information. Information provided to the ACMA on a confidential basis by the Applicant has not been reproduced. 
4.2	Additionally, the ACMA has relied upon submissions received from the Australian Communications Consumer Action Network (ACCAN) and the Centre for Inclusive Design (CfID, formerly Media Access Australia). The submissions are discussed in greater detail below in paragraphs 4.42 – 4.52.
Nature of the detriment likely to be suffered by the applicant (paragraph 130ZY(5)(a) of the BSA)
4.3 	The Applicant has submitted that if the Target Reduction Order is not made, the Service will be removed from the Applicant’s channel offerings. This will diminish the value and appeal of the Applicant’s services as subscribers will be deprived of access to the Service and this may affect the Applicant financially.
4.4 In addition, the Applicant has submitted that a failure to make the Target Reduction Order will be detrimental to the Channel Provider. The Channel Provider will lose a platform for the distribution of the Spike channel and all the associated revenue if the Service is removed from the Applicant’s services. 

4.5 The Applicant has also submitted that if the Target Reduction Order is not made for the Service, the Applicant will need to remove the Service because: 
· the Service contains programming sourced by the Channel Provider from a range of other jurisdictions in which much of that programming is not required to be captioned;
· the Applicant is not in a financial position to caption the Service to meet the annual captioning target; 
· it is not commercially viable for the Channel Provider to increase the captioning for the Service to meet the annual captioning target for the Applicant; and 
· the Service would not meet the annual captioning targets.
4.6 In considering whether a failure to make the Target Reduction Order would impose unjustifiable hardship on the Applicant, the ACMA considers that the nature of the detriment likely to be suffered by the Applicant is the removal of the Service.

4.7 The ACMA also considers that there may also be associated consequences, such as loss of revenue for the Channel Provider and the Applicant, which would directly result from a failure to make the Target Reduction Order, and the removal of the Service. 
Impact of making a target reduction order on deaf or hearing impaired viewers, or potential viewers of the broadcasting service concerned (paragraph 130ZY(5)(b) of the BSA)
4.8 The Applicant has submitted that the Service is only carried on Fetch TV and not on any other platform in Australia.
4.9 If the ACMA makes the Target Reduction Order, the Applicant submits that the impact on deaf and hearing impaired viewers or potential viewers is likely to be limited as the Service has a small audience.
4.10 The ACMA considers that making the Target Reduction Order will impact viewers, or potential viewers who are deaf or hearing impaired. This is because the provision of captioning services allows viewers who are deaf and hearing impaired to access television services, including the Service. 
4.11 The ACMA accepts the evidence provided by the Applicant that the number of subscribers who have access to the Service and who watch the Service is small. However, the ACMA also recognises that the number of subscribers to the Service who watch the Service might increase if captions were provided to the level of the annual captioning target.
Number of people who subscribe to the Service (paragraph 130ZY(5)(c) of the BSA)
4.12 The Applicant provided a breakdown of the: 
· total number of subscribers to Fetch TV; 
· the number of subscribers who would be able to access the Service; and
· the number of subscribers who viewed the Service in December 2017. 
4.13 The Applicant also provided internal analysis using data received from each set-top box to determine the number of viewers who accessed the Service.
4.14 The ACMA considered the commercial-in-confidence information provided by the Applicant and acknowledges that it was able to provide a specific breakdown of the number of subscribers, the number of subscribers with access to the Service and the approximate viewing audience of the Service.
4.15 As the Service is offered to subscribers as part of a package, the ACMA acknowledges that the information provided by the Applicant helped to distinguish the number of subscribers who have access to the Service from those who actually watch the Service.
4.16 The ACMA considers that the Service currently has a small viewing audience although the number of subscribers who have access to the Service is much larger.
Financial circumstances of the applicant (paragraph 130ZY(5)(d) of the BSA)
4.17 The Applicant was established in 2009 and has been available commercially since June 2010. The Applicant has submitted information about its financial circumstances and the financial circumstances of MIPL and its subsidiary companies on a commercial-in-confidence basis.
4.18 The ACMA notes that the Applicant’s business proposition is to provide an extremely low cost, full service subscription TV offering. Therefore, the content must be largely available to the Applicant at a low price point. Retail customers pay $399 (Mighty) or $169 (Mini) for the Fetch TV box and pay a $1 one-off activation fee. Premium channel packs, such as the Vibe pack on which the Service can be accessed, are added at $6 each per month or $20 per month for all channel packs.
4.19 The ACMA examined the commercial-in-confidence financial information provided by the Applicant and is satisfied that a failure to make the Target Reduction Order would: 
· impose financial costs on the Applicant, as the Applicant would be required to caption the Service to the level required by the annual captioning target, which would include captioning infrastructure establishment costs; or 
· cause the Applicant to remove the Service. 
4.20 In order to provide additional captioning on the Service, the Applicant would need to pay for the set up costs for a third party provider, as well as the cost to live caption the Service to meet the annual captioning target. 
4.21 Based on the information provided, the ACMA considers that the current financial circumstances of the Applicant would make it difficult for the Applicant to incur the costs involved in providing the captioning services required under Part 9D of the BSA and therefore not making the Target Reduction Order would create unjustifiable hardship for the Applicant.

Expenditure that would be required to caption the service (paragraph 130ZY(5)(e) of the BSA)
4.22 The Applicant provided a third party quote of the costs to live caption the Service to the annual captioning target in the 2017-18 and 2018-19 financial years:
· $120,000 non-recurring costs;
· $59,000 recurring annual costs from the first year; 
· $1,354,600 to live caption in the first financial year to the 60 per cent captioning target; and
· $1,479,400 to live caption in the second financial year to the 65 per cent captioning target.
4.23 The Applicant noted that if it was required to caption the Service to the annual captioning target, it would be required to live caption it, as it is a pass-through service for which the Applicant does not have any input into the content of the Service.
4.24 The Channel Provider submitted that some content contained in the Service included captions in English and that the reduced captioning target being sought (nine per cent for each of the 2017-18 and 2018-19 financial years) is achievable, taking into account:
· the level of captioning as at 19 February 2018 (date of the Application);
· caption forecasts for acquired programming for the Service relative to licence agreements; and 
· schedule fluctuations.
4.25 The Channel Provider submitted that it would not be financially possible to commit to captioning over nine per cent for each of the 2017-18 and 2018-19 financial years; however, it is committed to prioritising captioning of high performing programming to maximise both access and frequency for audiences.

4.26 The Channel Provider provided a commercial-in-confidence estimate of costs of increasing the captioning level of the Service from nine per cent to 60 per cent in the 2017-18 financial period and from nine per cent to 65 per cent in the 2018-19 financial period. 
4.27 The Channel Provider has noted that as at 19 February 2018, the percentage of acquired programming that included captioning was approximately 15 per cent. The Channel Provider submits that because the programming schedule is reactive to program ratings, it cannot determine whether the captioning level of 15 per cent can be maintained for an entire year. 
4.28 The ACMA acknowledges that at the time of the Application, the Channel Provider may not be able to determine whether any programs provided on the Service during the remainder of the 2017-18 financial year (20 February to 30 June 2018) will contain captions.
4.29 A captioning level of approximately 15 per cent for the period 1 July 2017 to
19 February 2018, with no further captioning for the period 20 February to 30 June 2018, would amount to approximately 9.58 per cent captioning for the 2017-18 financial year. Allowing for some variation, this is largely consistent with the reduced captioning target of nine per cent being sought by the Applicant for each of the 2017-18 and 2018-19 financial years.
4.30 The ACMA is satisfied that based on the estimated cost of providing captioning on the Service, separately to the Channel Provider providing captioning for the Service, failing to make the Target Reduction Order for the Service will create unjustifiable hardship for the Applicant.
Extent to which captioning services for television programs are provided by the applicant (paragraph 130ZY(5)(f) of the BSA)
4.31 In providing information about the number of captioning services provided by the Applicant, it referred to the information provided to the ACMA with respect to its captioning requirements in the last financial year.
4.32 The Service, being a new service launched in Australia on 1 July 2016, was exempt from the annual captioning target until 30 June 2017. 
4.33 Captioning was provided on 28 of the Applicant’s 62 subscription television services during the financial period of 1 July 2016 – 30 June 2017. 
4.34 The information submitted indicates that the Applicant exceeded its annual captioning targets with respect to nearly all of its subscription television services which were not subject to exemption or target reduction orders.
4.35 The Applicant has exemption or target reduction orders for 12 of its 33 subscription television general entertainment services. There were two subscription television services which did not meet the annual captioning target in the financial period of 1 July 2016 – 30 June 2017.
4.36 The ACMA acknowledges that where the captioning services are provided by third party channel providers, the Applicant has met, if not exceeded, the annual captioning targets in most cases.
The likely impact on the quantity and quality of television programs transmitted on broadcasting services provided by the applicant (paragraph 130ZY(5)(g) of the BSA)

4.37 The Applicant has submitted that if the ACMA does not make the Target Reduction Order, the Service will have to be removed from the Applicant’s channel offerings. This will reduce the availability of content the Applicant can provide and potentially affect the viability of the business.
4.38 The ACMA acknowledges that the removal of the Service, as a result of failing to make the Target Reduction Order, would affect the quality and quantity of television programs offered by the Applicant. The removal of the service would mean less light entertainment programming that targets male viewers aged 18 to 39 years. 
Applications or proposed applications of exemption orders or target reduction orders in relation to any other broadcasting services provided by the applicant (paragraph 130ZY(5)(h) of the BSA)

4.39 The ACMA has made the following exemption and target reduction orders for services provided by the Applicant:

	Financial years
	Exemption orders
	Target reduction orders

	1 July 2012 – 30 June 2013
	4
	0

	1 July 2012 – 30 June 2014
	17
	1

	1 July 2013 – 30 June 2015
	1
	0

	1 July 2014 – 30 June 2015
	1
	0

	1 July 2014 – 30 June 2016
	18
	4

	1 July 2016 – 30 June 2018
	17
	4


4.40 The Applicant has also recently applied for an exemption order for the beIN Sports 1 service for two financial years from 1 July 2017 to 30 June 2019.
Other considerations (paragraph 130ZY(5)(f) of the BSA)

4.41 The ACMA acknowledges a number of additional matters submitted by the Applicant, however, the ACMA does not consider that these matters are relevant in deciding whether a failure to make the Target Reduction Order would impose an unjustifiable hardship on the Applicant.
Submission received from Centre for Inclusive Design (CfID)
4.42 In its submission, CfID (formerly Media Access Australia) objected to the ACMA granting the Target Reduction Order on the basis that:
· The ACMA did not define ‘unjustifiable hardship’ nor indicate how profitable the Applicant would need to be in order to be required to deliver captioning. CfID submitted that the ACMA should specify the exact criteria it uses to approve applications for target reductions based on financial hardship or burden;
· The overarching intent of the BSA is that subscription television licensees meet annual captioning targets, increasing incrementally over time. The granting of a target reduction order should be treated as an exceptional circumstance, provided as a last resort and for a minimum timeframe; and 
· Fetch TV commenced operation in 2010 and has no captioning infrastructure, nor is there any indication that Fetch TV intends to put any captioning infrastructure in place in the future.
4.43 The ACMA acknowledges CfID’s submission, however, notes that the term ‘unjustifiable hardship’ is undefined in both the BSA and the Explanatory Memorandum to the Broadcasting Services Amendment (Improved Access to Television Services) Bill 2012 (the Explanatory Memorandum). 
4.44 The ACMA does not have the power to set rules to define what constitutes ‘unjustifiable hardship’. The criteria the ACMA uses to assesses whether a refusal and/or failure to make a target reduction order would impose unjustifiable hardship is specified in subsection 130ZY(5) of the BSA. When considering the financial circumstances of an applicant, the ACMA assesses each application on a case by case basis and in all the circumstances.
4.45 CfID suggested the ACMA adopt a similar approach to the ones used in the UK and USA for determining whether an applicant be excluded from meeting its captioning obligations on the basis of the audience share and/or channel revenue. The ACMA acknowledges that different exemption processes apply under different legislative frameworks in the UK and USA. Under the BSA, the ACMA does not have the power to mandate financial and/or subscriber thresholds relating to the provision of captioning for subscription television services. The ACMA also does not have the power to override legitimate claims for confidential treatment of commercial-in-confidence information provided by the Applicant, in order to provide the financial transparency CfID is seeking.
4.46 CfID also opposed the granting of target reduction orders on the ground that the Applicant has no captioning infrastructure and there are no indications it is making efforts to put such infrastructure in place. The current target reduction order process under the BSA requires the ACMA to consider whether a refusal to make an order would impose an unjustifiable hardship on the Applicant. In making the decision, the ACMA must consider the criteria specified in section 130ZY(5) of the BSA, which are listed at Attachment A. The criteria include the financial circumstances of the Applicant, the estimated expenditure the Applicant is required to make if the target reduction order is not made and the impact on the quantity and quality of subscription television services provided by the Applicant. 
4.47 Evidence provided by the Applicant indicates that the estimated costs of providing captioning for the Service would be unreasonably high in view of the Applicant’s financial circumstances and would likely result in the removal of the Service by the Applicant. 
Submission received from ACCAN
4.48 Similar to CfID’s submission, ACCAN objected to the ACMA granting the Target Reduction Order and noted that the overarching intent of the BSA is that subscription television licensees meet annual captioning targets. 
4.49 The submission emphasised the detriment to deaf and hearing impaired people by limiting their ability to enjoy Australian subscription television services. This is an issue well understood by the ACMA, and by the Parliament, which nevertheless saw a potentially greater detriment to a greater number of people if the cost for a service provider of meeting the captioning obligations on a particular television service was likely to make it uneconomical for the service provider to continue to provide that television service.
4.50 ACCAN also stated that Australian subscription television market predictions forecast an increased uptake of services with significant revenue growth over the next 5 years. The ACMA notes that its decision on whether to make a target reduction order for the Applicant is based on an assessment of the available evidence against the criteria specified in the BSA. As mentioned above, the criteria include the number of subscribers to the Service, the impact of making a target reduction order on deaf and hearing impaired viewers of the Service and the financial circumstances of the Applicant.
4.51 ACCAN asserted that, under the captioning legislative framework in place prior to 2012, subscription services needed to provide tangible evidence that they were working towards meeting their legislative obligations. ACCAN argued that the ACMA needs to apply this principle to the current exemption process. ACCAN argued that the Applicant has made no efforts to investigate opportunities to meet its legislative obligation. The ACMA’s response on this point is at paragraphs 4.46 and 4.47.
4.52 Like the CfID, ACCAN argued that the ACMA should adopt a similar approach to the one used in the UK for determining whether an applicant may be excluded from meeting its captioning obligations. The ACMA’s response on this point is at paragraph 4.45. 
ACMA’s overall assessment of the Application
4.53 The ACMA acknowledges that, in making the decision to grant the Target Reduction Order, there was a tension between ensuring that the Service is accessible to deaf and hearing impaired viewers and ensuring the Service is available to any viewer who subscribes to the channel package which includes the Service. 
4.54 The Applicant advised the ACMA that if the Target Reduction Order was not granted, it would remove the Service from its channel offerings because it would be financially unviable to provide extra captions for the Service to meet the captioning targets. The ACMA acknowledges the impact this would have on the quality and quantity of content provided by the Applicant
4.55 The ACMA also recognises that deaf and hearing impaired viewers who wish to watch the Service will be disadvantaged by the granting of the Target Reduction Order, and accordingly the ACMA does not make this decision lightly or without careful consideration. However, the ACMA is bound by the current legislative framework to take certain matters into consideration when determining whether to grant a target reduction order, and to consider the various intents of the BSA, as described in the Explanatory Memorandum. 
4.56 Based on the information provided by the Applicant and in submissions from ACCAN and CfID, the ACMA is satisfied that a refusal and/or failure to make the Target Reduction Order would impose an unjustifiable hardship on the Applicant for the following reasons:
a) The Applicant will remove the Service from its channel offerings as the Applicant is not in a financial position to caption the Service to the level required under the annual captioning target;
b) In turn, this would affect the quality and quantity of television programs offered by the Applicant; and
c) The Service currently has a small viewing audience and the ACMA must take into account whether captioning obligations may create an administrative burden that is disproportionate to the public benefit of providing channels that have a small number of subscribers.
1. DECISION
5.1	Following consideration of the material referred to in paragraph 4.1 and 4.2 above, on 10 May 2018, the ACMA, under subsection 130ZY(3) of the BSA, made the Target Reduction Order for the Applicant in respect of the Service, for the specified eligible period of 1 July 2017 to 30 June 2019.
1. APPEAL RIGHTS
6.1	Under section 204 of the BSA, a person whose interests are affected by this decision to make the Target Reduction Order may apply to the AAT for a review of this decision.
6.2	Section 29 of the Administrative Appeals Tribunal Act 1975 states that an application to the AAT for a review of a decision, shall be in writing and must contain a statement of the reasons for the application, identifying the respects in which the applicant believes that the decision is not the correct or preferable decision. The application must be made within 28 days of the decision being made.
6.3 	Further information about making an application for review can be obtained through the Administrative Appeals Tribunal website at www.aat.gov.au or by telephoning the Tribunal on 1300 366 700.


Attachment A
Relevant provisions of the BSA
Part 9D of the BSA — Captioning
Exemption orders and target reduction orders—unjustifiable hardship
           Criteria for making exemption order or target reduction order
(4)	The ACMA must not make the exemption order or target reduction order unless the ACMA is satisfied that a refusal to make the exemption order or target reduction order, as the case may be, would impose an unjustifiable hardship on the applicant.
(5) 	In determining whether a failure to make the exemption order or target reduction order, as the case may be, would impose an unjustifiable hardship on the applicant, the ACMA must have regard to the following matters:
(a) the nature of the detriment likely to be suffered by the applicant;
(b) the impact of making the exemption order or target reduction order, as the case may be, on deaf or hearing impaired viewers, or potential viewers, of the subscription television service concerned;
(c) the number of people who subscribe to the subscription television service concerned;
(d) the financial circumstances of the applicant;
(e) the estimated amount of expenditure that the applicant would be required to make if there was a failure to make the exemption order or target reduction order, as the case may be;
(f) the extent to which captioning services are provided by the applicant for television programs transmitted on subscription television services provided by the applicant;
(g) the likely impact of a failure to make the exemption order or target reduction order, as the case may be, on the quantity and quality of television programs transmitted on subscription television services provided by the applicant;
(h) whether the applicant has applied, or has proposed to apply, for exemption orders or target reduction orders under this section in relation to any other subscription television services provided by the applicant;
(i) such other matters (if any) as the ACMA considers relevant.
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