
Investigation reportDRAFT
DRAFT
DRAFT

Guidance notes for preparing exemption order application forms ACMA CAP02
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Applying for an exemption order (captioning) under
section 130ZY of the Broadcasting Services Act 1992—subscription television licensees 

PURPOSE
The ACMA has developed these guidance notes to explain how to apply for an exemption order to exempt a subscription television broadcasting service or a subscription television narrowcasting service from its captioning obligations under Part 9D of the Act.
These guidance notes are designed to be read in conjunction with the exemption order application forms (electronic form ACMA CAP02) for exemptions from captioning obligations for an eligible period.

Important note
· These guidance notes are not intended as legal advice or a substitute for legal advice, nor do they indicate how the ACMA may treat any individual application for an exemption from specified captioning obligations. They are solely intended to help licensees complete the exemption order application form (ACMA CAP02) in order to apply for an exemption from those obligations. Applications which are incomplete or which fail to provide required information and/or documentation are likely to be refused.
· Only submit the electronic form ACMA CAP02 if you wish a specified subscription television broadcasting or narrowcasting service provided by you to be exempt from its captioning obligations under Part 9D of the Act for one to five consecutive financial years.
· The ACMA may disclose any information you have provided as part of your application, in connection with the performance of any of its functions or the exercise of any of its powers under the Australian Communications and Media Authority Act 2005. You should clearly identify information that is confidential. The ACMA will not, without your prior written approval, disclose any information designated as confidential, unless required by law, for example under relevant legislation or pursuant to legal proceedings or as part of its functions or the exercise of its powers.

Abbreviations and terms used in these guidance notes and electronic form ACMA CAP02:
	Abbreviation /Term
	Meaning

	the Act 
	Broadcasting Services Act 1992

	
	

	eligible period
	a financial year, two consecutive financial years, three consecutive financial years, four consecutive financial years or five consecutive financial years (s.130ZY(13) of the Act)

	licensees
	subscription television broadcasting licensees or subscription television narrowcasting licensees

	licences
	subscription television broadcasting licences or the class licence for subscription television narrowcasting services

	s. (or ‘section’)
	a subsection or section of the Broadcasting Services
Act 1992

	applicant
	the subscription television broadcasting licensee or subscription television narrowcasting licensee making this application, in respect of its service to which this application relates

	you
	the subscription television broadcasting licensee or subscription television narrowcasting licensee making this application, in respect of its service to which this application relates
or
for the ‘3rd party information’ tab—the third-party channel provider of the subscription television service specified in this application

	class licence
	a class licence for the provision of subscription television narrowcasting services, which has been determined by the ACMA by notice in the Gazette. (Class licences are not individually issued, but are a standing authority for any operator to enter the market and provide a service, as long as the operator has access to service delivery capacity and abides by the conditions relevant to the particular category of class licence. More information about class licences is available on the ACMA website.)


The exemption order application form uses a number of definitions. These definitions and relevant provisions in the Act are included in the relevant extracts section at the end of these guidance notes.
The complete Act is available from www.comlaw.gov.au. Information about captioning obligations on licensees is published on the ACMA’s website.
Please note that it is an offence to give false or misleading information or documents to the ACMA.
What is an exemption order under s. 130ZY?
Section 130ZY enables a subscription television broadcasting or narrowcasting licensee to apply to the ACMA for an exemption order under s.130ZY. An exemption order would exempt a specified subscription television service from section 130ZV(1) (annual captioning targets) in a specified eligible period. An eligible period may be one to five consecutive financial years. The ACMA only makes an exemption order if it is satisfied that a refusal to make the order would cause unjustifiable hardship to the applicant.
Who may apply for an exemption order under s. 130ZY?
Subscription television licensees may apply to the ACMA for an exemption order for a specified subscription television broadcasting service or subscription television narrowcasting service provided by the licensee in a specified eligible period.
How do I apply for an exemption order under s. 130ZY?
An application for an exemption order for a specified subscription television broadcasting or narrowcasting service must be in the ACMA-approved form ACMA CAP02. The application must be made to the ACMA in:
· the financial year preceding the eligible period specified in the application; or
· between 1 July and 31 March in the start year of the eligible period applied for.

Example 1: If you would like to apply for an exemption order under section 130ZY for the 2016–17 financial year (i.e. for an eligible period of 1 July 2016 to 30 June 2017), you must lodge a completed application form ACMA CAP02 with the ACMA by 31 March 2017.

Example 2: If you would like to apply for an exemption order under section 130ZY for three financial years 2016–17, 2017–18 and 2018–19 (i.e. for an eligible period from 1 July 2016 to 30 June 2019), you must lodge a completed application form ACMA CAP02 with the ACMA:
· [bookmark: _GoBack]in the period between 1 July 2015 and 31 March 2017 inclusive.

What are the criteria for making an exemption order under s. 130ZY?
In determining whether to make an exemption order, the ACMA must consider the criteria set out in sections 130ZY(4) and (5), as follows.
Criteria for making exemption order or target reduction order
	(4)	The ACMA must not make the exemption order or target reduction order unless the ACMA is satisfied that a refusal to make the exemption order or target reduction order, as the case may be, would impose an unjustifiable hardship on the applicant.
	(5)	In determining whether a failure to make the exemption order or target reduction order, as the case may be, would impose an unjustifiable hardship on the applicant, the ACMA must have regard to the following matters:
	(a)	the nature of the detriment likely to be suffered by the applicant;
	(b)	the impact of making the exemption order or target reduction order, as the case may be, on deaf or hearing impaired viewers, or potential viewers, of the subscription television service concerned;
	(c)	the number of people who subscribe to the subscription television service concerned;
	(d)	the financial circumstances of the applicant;
	(e)	the estimated amount of expenditure that the applicant would be required to make if there was a failure to make the exemption order or target reduction order, as the case may be;
	(f)	the extent to which captioning services are provided by the applicant for television programs transmitted on subscription television services provided by the applicant;
	(g)	the likely impact of a failure to make the exemption order or target reduction order, as the case may be, on the quantity and quality of television programs transmitted on subscription television services provided by the applicant;
	(h)	whether the applicant has applied, or has proposed to apply, for exemption orders or target reduction orders under this section in relation to any other subscription television services provided by the applicant;
	(i)	such other matters (if any) as the ACMA considers relevant.

Will there be public consultation before the ACMA makes a decision?
Before making an exemption order, the ACMA must, within 50 days after receiving an application for an exemption order, publish a notice on the ACMA website. The notice must set out the draft exemption order and invite persons to make submissions to the ACMA about the draft order within 30 days after the notice is published. The ACMA is required to consider any submissions received within the 30-day period before making a final decision.
When will the ACMA make a decision on an application?
Where the ACMA receives an application for an exemption order under section 130ZY of the Act, the ACMA must, after considering the application, either make the exemption order or refuse to make the exemption order within 90 days of receipt of the application.

If the ACMA does not make a decision on the application within the 90-day period starting on the day the ACMA receives the application, the ACMA is taken to have refused to make the exemption order.

If the ACMA refuses to make the exemption order or does not make a decision on the application within the 90-day period from receipt of the application, the ACMA will notify the applicant in writing.

If the ACMA makes an exemption order under section 130ZY, the ACMA will publish a copy of the order on its website.
When will an exemption order commence?
If the ACMA makes an exemption order under section 130ZY, it will come into force at the start of the eligible period to which the order relates.

Example 1: If the ACMA makes an exemption order on 30 January 2013 and the order relates to a specified subscription television service in the eligible period of the 2012–13 financial year, that exemption order would be effective from 1 July 2012 to 30 June 2013.

Example 2: If the ACMA makes an exemption order on 17 June 2013 and the order relates to a specified subscription television service in the eligible period of 2013–14 to 2015–16 financial years, that exemption order would be effective from 1 July 2013 to 30 June 2016.
Completing exemption order application form—approved electronic form ACMA CAP02
These notes explain how to complete the approved electronic form ACMA CAP02—the approved standard form for exemption order applications under section 130ZY.
Who can complete and submit this form?
An authorised officer/agent of the applicant seeking the exemption order may complete and submit this form.
The ‘3rd party information’ tab may be completed by the authorised officer/agent of the third- party channel provider of the subscription television service in relation to which the exemption is being sought if required. The authorised officer/agent of the channel provider may submit the third-party information directly to the ACMA and not via the applicant. However, the third-party information and the relevant subscription television licensee’s application should be lodged with the ACMA on the same day.
Overview of this form
[bookmark: OLE_LINK5][bookmark: OLE_LINK6]The ACMA CAP02 electronic form can accommodate applications for exemption orders from any subscription television licensee. This form has four tabs (sheets).
	Tab name
	Description

	‘Cover sheet’ tab
	For completion by authorised officer/agent of applicant

	‘Application’ tab
	

	‘Category nomination’ tab
	For completion by authorised officer/agent of applicant if the application is for a subscription television movie or general entertainment service

	‘3rd Party Information’ tab
	Optional—a third-party channel provider of the subscription television service concerned may provide financial information to the ACMA in this tab, in support of the application.
The authorised officer/agent of the third-party channel provider may complete and send the ‘3rd party information’ tab, together with any supporting evidence, directly to the ACMA (and not via the applicant).
Important If the ‘3rd party information’ tab is completed, the third-party information and the relevant subscription television licensee’s application should be lodged with the ACMA on the same day.


‘Cover sheet’ tab—instructions

Contact details of authorised representatives
Only complete blank cells.
Enter the following details of two authorised representatives whom the ACMA may contact if further information is required in respect of the application:
Name, Company, Position, Phone number, Email address, Fax number, Physical or Postal Address.
Date
Enter the date on which the electronic form is being submitted.
[bookmark: OLE_LINK20][bookmark: OLE_LINK21]‘Application’ tab—instructions
Only complete blank cells.
Licence details
The ACMA requires correct identifying information of the subscription broadcasting or narrowcasting service for which the applicant is seeking an exemption order.
Service/channel name and previous channel names for the past two years (if any)
Please provide the full name of the channel or service relevant to this application. If the service or channel name has been changed in the past two years, please also provide the previous service or channel name(s). Please do not use acronyms or abbreviations.

Service/Channel provider
If your service or channel is provided by a third-party, please name your service provider or channel provider.

Licensee name
· Subscription television broadcasting service: Insert the name of the entity holding the subscription television broadcasting licence
or
· Subscription television narrowcasting service: Insert the name of the entity providing the subscription television narrowcasting service under a class licence.

Allocated licence number (if known)
For subscription television broadcasting licensees only: Insert the number of the service licence if known.
Eligible period
An eligible period is the duration of the exemption order you are seeking in this application. This may be one financial year, two consecutive financial years, three consecutive financial years, four consecutive financial years or five consecutive financial years. A financial year starts on 1 July and finishes on 30 June.
Start date = 1July (please enter year)
Please enter the starting year only for the exemption sought.
Number of financial years (please select)
Please choose from the drop-down list the number of financial years sought for the exemption order.
Example: Applying for an exemption order for three consecutive financial years 
2012–13 to 2014–15
	Eligible period

	Start date = 1 July (please enter year)

	 2012

	Number of financial years (please select)

	 3 financial years


Category details
Type of subscription service (please select)
Please select one of the following subscription television services from the drop-down list:
· Subscription television movie service
· Subscription television general entertainment service
· Subscription television news service
· Subscription television sports service
· Subscription television music service
Please refer to section 130ZK for the definitions of different types of subscription television services.
Important
If the service is a subscription television movie service or a subscription television general entertainment service, please select the category type (categories A, B or C) and complete the 'Category nominations' tab.

If the service is a movie or general entertainment service, please select category type.
If this application is for a subscription television movie service or a subscription television general entertainment service, please select one of the following category types from the drop-down list:
· Category A
· Category B
· Category C
Movie services: please refer to section 130ZVA for categories A, B and C subscription television movie services.
General entertainment services: please refer to section 130ZW for categories A, B and C subscription television general entertainment services.

If the service is a news, sports or music service, please list the full names of the other services you provide of the same category.
If you are applying for an exemption order for a subscription television news service, a subscription television sports service or a subscription television music service, please provide the full names of the other subscription television services you provide of the same category.
For example, if this application is for a subscription television news service, please list the full names of the other subscription television news services provided by you (if any).
Description of service for which you are seeking an exemption order
i. Please describe the nature of this service (i.e. what content do you provide and what is your target audience?)
Give a brief description of the service, including the content you provide and your target audience.

ii. Is this service part of a package of channels provided to subscribers? (Yes/No)
If the service is part of a package of channels provided to subscribers, please select ‘Yes’ from the drop-down list. Otherwise, please select ‘No’ and go to question (iv).

iii. If yes, what is the name and details of the package?
If the service is part of a package of channels provided to subscribers, please provide the name and details of the package.

iv. Is this service available to purchase as a stand alone subscription?
Please indicate whether the service is available to subscribers by itself.
Questions
a) Nature of detriment
If an exemption order is not granted by the ACMA, what is the nature of the detriment likely to be suffered by you during the eligible period?
Describe the nature of the detriment likely to be suffered by you if the ACMA does not make the exemption order for which you are seeking in this application.
b) Impact on viewers 
If this exemption order is granted, what would the anticipated impact be for deaf or hearing-impaired viewers, or potential viewers, of your subscription television service?
Give details about the anticipated impact for deaf or hearing-impaired viewers, or potential viewers, of your subscription television service concerned if the ACMA makes the exemption order.
c) Number of subscribers
i. How many subscribers do you have for the subscription television service concerned?
Please provide the number of subscribers for the subscription television service concerned.
ii. If known, what is the average size of the viewing audience of this service? (Please include where you sourced this information, if it is average or cumulative data and the period applicable to your answer)
Provide the estimated average number of viewers who access this service if known and indicate the applicable period, such as the average number of viewers daily, weekly or monthly over the last six months. Please also provide the basis of the estimate.

iii. From the answer provided to question (ii) above, what is the estimated percentage of viewers who use captions (if known)?
If you have provided the estimated average number of viewers who access this service in question (ii) above, indicate the estimated proportion of viewers who use captions (if known) and the source of this information.

Details of third-party channel provider
If the third-party channel provider of your subscription television service provides information in the ‘3rd Party Information’ tab in support of this application, please give the following details of the channel provider.
· name of authorised representative
· company name
· phone number
· email address.
Otherwise, please leave this section (‘Details of third-party channel provider’) blank and go to question d).
d) Financial circumstances
i. Please describe your financial circumstances including your annual profit, annual income and annual expenditure. Please also indicate if you have access to funds from your parent company and/or consolidated group.
Describe your financial circumstances in the current financial year and the previous financial year, including your annual profit, annual income and annual expenditure. Please also indicate if you have access to funds from your parent company and/or consolidated group.

ii. Supporting evidence provided: (please list any attachments)
[image: MCj04347760000[1]]Please provide evidence of the financial circumstances in the current and previous financial years that you have described above. The evidence must include, but is not limited to, audited financial statements, such as audited balance sheet and an audited profit and loss account. Please list the documents that you attach to this application. Please email any attachment to the ACMA with the completed ACMA CAP02 electronic form.

e) Expenditure 
i. What is the estimated amount of expenditure per financial year (for the eligible period) that you would be required to make if the ACMA does not grant an exemption order?
Please provide the estimated amount of expenditure per financial year in the eligible period that you would be required to make if the ACMA does not grant the exemption order you are seeking in this application.

ii. How much of the above estimated expenditure represents the actual cost of captioning (per financial year during the eligible period)? Please show workings including percentages of a) live/online captioning, b) pre-prepared/offline captioning and c) purchased captions.
Of the estimated amount of expenditure you have indicated above, what is the actual cost of captioning the service (for which you are seeking an exemption order in this application) per financial year during the eligible period?
You need to provide the calculations for the answer, including the proportion of the cost for live/online captioning, pre-prepared/offline captioning and purchased captions for each financial year in the eligible period.
· Live/online captioning refers to captioning that is produced and cued out in real time.
· Pre-prepared/offline captioning refers to captioning that is produced before broadcast.
· Purchased captions refer to captions purchased by you, such as overseas captioning files that you have bought.

iii. On average, how many hours of work are required to produce live/online captioning for one broadcast hour? 
Please enter the average number of hours of work required to produce live/online captioning for one broadcast hour (one hour of broadcast).

iv. On average, how many hours of work are required to produce pre-prepared/offline captioning for one broadcast hour?
Please enter the average number of hours of work required to produce pre-prepared/offline captioning for one broadcast hour.

v. On average, how many hours of work are required to process/prepare purchased captions for a broadcast for one broadcast hour?
Please enter the average number of hours of work required to process/prepare purchased captions for a broadcast for one broadcast hour.

vi. What is the estimated cost per broadcast hour for your captioning service? (Please give an amount for live/online captioning, pre-prepared/offline captioning and purchased captions.)
Please provide the estimated cost per broadcast hour for your captioning service (in relation to the service for which you are seeking an exemption order). You need to indicate the cost per broadcasting hour for live/online captioning, pre-prepared/offline captioning and purchased captions, as applicable.

vii.  Is any of the program content you provide on your service captioned in English outside Australia? (Yes/No)
If any of the program content you provide on your service is captioned in English outside Australia, please select ‘Yes’ from the drop-down box. Otherwise, please select ‘No’ from the drop-down box and then go to question (f).

viii. If yes to above question (vii), please provide details of the programs captioned in English outside Australia.
If any of your program content is captioned in English outside Australia, please provide details of the programs.

ix. Also, if yes to above question (viii), is the captioning available for broadcast in Australia? (Yes/No)
If the overseas captioning of any of the program content that you provide on your service is available for broadcast in Australia, please select ‘Yes’ from the drop-down box. Otherwise, please select ‘No’ from the drop-down box and go to question (f).

x. If yes to above question (ix), is there an additional cost? (Yes/No)
If the overseas captioning of any of the program content that you provide on your service is available for broadcast in Australia and there is an additional cost involved, please select ‘Yes’ from the drop-down box. Otherwise, please select ‘No’ and go to question (f).

xi. If yes to above question (x), how much would this be per hour?
Please indicate the cost per broadcast hour for making the overseas captioning of the program content provided on your service available for broadcast in Australia.
 
f) Extent of captioning provision
i. Are you currently transmitting any captioned programs? If so, at what times are these captioned programs being transmitted?
Please indicate whether you are currently transmitting captioned programs on the service for which you are seeking an exemption order in this application.
· If currently transmitting captioned programs on the service: please provide information about the times/time ranges when you transmit captioned programs and the type of programs that you transmit with captions.
· Otherwise, please indicate ‘No’.

ii. Over the last six months, what were the average number of hours of captioned programs that you transmitted per week?
Please enter the average weekly hours of captioned programs that you transmitted on the service over the last six months.


iii. Using the average hours of captioned programs transmitted per week from the previous answer (ii), how much of this programming is captioned: a) within your organisation, b) provided by an external captioning service provider and c) purchased already captioned?
Please provide the following details about the average hours of captioned programs transmitted by you per week over the last six months:
a) the amount of programming that is captioned within your organisation
b)  the amount of programming that is captioned by an external captioning service provider
c) the amount of programming that is purchased with captions.

g) Impact on programs
If the ACMA does not grant an exemption order, what is the likely impact on the quantity and quality of television programs transmitted on the subscription television services provided by you?
Please provide details about the likely impact on the quantity and quality of television programs transmitted on the subscription television broadcasting or narrowcasting services provided by you if the ACMA were to refuse to make the exemption order.

h) Other applications for exemption orders and/or target reduction orders
i. Have you applied for, or propose to apply for, an exemption order or target reduction order under section 130ZY in relation to any other subscription television broadcasting or narrowcasting services provided by you? (Yes/No)
Please select ‘Yes’ if you have applied for, or propose to apply for, an exemption or target reduction order under section 130ZY in relation to any other subscription television services provided by you.

Otherwise, please select ‘No’ and go to question (i).

ii. If Yes, please provide details, including, application type, service/channel name, service/channel provider, eligible period and application date (or proposed application date).
If Yes to above question (i), please provide details about your application/s (or proposed application/s) for exemption orders or target reduction orders for any other subscription television services provided by you. You need to specify the:
· application type (exemption order or target reduction order)
· the service/channel name
· the service/channel provider
· the eligible period
· application date or proposed application date.


i) Other matters
Please provide any other relevant information that you would like the ACMA to consider and attach any relevant supporting information.
Please include any other relevant information that you would like the ACMA to consider and attach supporting information if required.

Summary of application 
Please provide a summary of the application in this part.

Does the applicant consider that if the ACMA were to refuse to make the exemption order, it would impose hardship on the applicant? Please provide reasons for your answer.
Please indicate whether you consider that if the ACMA were to refuse to make the exemption order, it would impose hardship on you and give reasons.
 
If the answer is 'yes' to the above, does the applicant consider that such hardship would be 'unjustifiable'? Please provide reasons for your answer.
If ‘Yes’ to the above, please indicate whether you consider that such hardship would be ‘unjustifiable’ and give reasons.

‘Category nominations’ tab—instructions
If you are applying for an exemption order for a subscription television movie service or a subscription television general entertainment service, please complete the ‘Category nominations’ tab.

If this application is for a subscription television movie service
Please complete only one of the three tables for the subscription television movie services provided by you, including the service specified in this application:
· Table 1—complete this table if you provide fewer than seven subscription television movie services.
· Table 2—complete this table if you provide seven subscription television movie services.
· Table 3—complete this table if you provide more than seven subscription television movie services.

If this application is for a subscription television general entertainment service
Please complete only one of the three tables for the subscription television general entertainment services provided by you, including the service specified in this application:
· Table 1—complete this table if you provide fewer than 19 subscription television general entertainment services.
· Table 2—complete this table if you provide 19 to 34 subscription television general entertainment services.
· Table 3—complete this table if you provide 35 or more subscription television general entertainment services.
‘3rd party information’ tab—instructions
The ‘3rd party information’ tab is for completion by an authorised officer/agent of the channel provider of the subscription television service concerned, if required.
This tab accommodates circumstances where the third-party channel provider of the subscription television service concerned would like to provide information to the ACMA in support of this application.
This third-party information may be sent directly to the ACMA by the authorised officer/agent of the channel provider (and not via the licensee of the subscription television service). However, the third-party information and the relevant subscription television licensee’s application should be lodged with the ACMA on the same day.

Contact details of authorised representative
Only complete blank cells.
Enter the following details of an authorised representative who the ACMA may contact if further information is required in respect of the third-party information provided in this tab:
· Name, Company, Position, Phone number, Email address, Fax number, Physical or Postal Address.
· Date: Enter the date on which the electronic form is being submitted.
Relationship to the applicant
Please describe your relationship to the applicant.

What level of captioning do you provide on the service/channel specified in this application?
Please indicate the level of captioning you provide on the service/channel specified in this application.

Details of the licensee (the applicant)
Please provide identifying details of the licensee (the applicant) for which you are providing third-party information.
Licensee name
· Subscription television broadcasting service: Insert the name of the entity holding the subscription television broadcasting licence
or
· Subscription television narrowcasting service: Insert the name of the entity providing the subscription television narrowcasting service under a class licence.

Service/Channel name
Please provide the full name of the service or channel concerned.


Eligible period specified in the application
Please enter the eligible period that is specified in the application for which you are providing third-party information. 

Details of your service
What other services/channels do you provide to subscription television licensees in Australia?
Please provide information about other services or channels you provide to subscription television licensees in Australia (in addition to the service specified in this application).

Of these services/channels, which ones are the same category type as the one specified in this application?
Of the other services/channels you provide, which ones are of the same category type as the one specified in this application.
For example, if the subscription television service specified in this application is a movie service, please specify which of the other service/channels provided by you to subscription television licensees in Australia are also movie services.
d) Financial circumstances
i. Please describe your financial circumstances including your annual profit, annual income and annual expenditure. Please also indicate if you have access to funds from your parent company and/or consolidated group.
Describe your financial circumstances in the current financial year and the previous financial year, including your annual profit, annual income and annual expenditure. Please also indicate if you have access to funds from your parent company and/or consolidated group.

ii. Supporting evidence provided: (please list any attachments)
[image: MCj04347760000[1]]Please provide evidence of the financial circumstances in the current and previous financial years that you have described above. The evidence must include, but is not limited to, audited financial statements, such as audited balance sheet and an audited profit and loss account. Please list the documents that you attach to this application. Please email any attachment to the ACMA with the completed ’3rd party information’ tab.
e) Expenditure
i. What is the estimated amount of expenditure per financial year (for the eligible period) that you would be required to make if the ACMA does not grant an exemption order?
Please provide the estimated amount of expenditure per financial year in the eligible period that you would be required to make if the ACMA does not grant the exemption order that the licensee is seeking in this application.



ii. How much of the above estimated expenditure represents the actual cost of captioning (per financial year during the eligible period)? Please show workings including percentages of a) live/online captioning, b) pre-prepared/offline captioning and c) purchased captions.
Of the estimated amount of expenditure you have indicated above, what is the actual cost of captioning the service (for which an exemption order is being sought in this application) per financial year during the eligible period?
You need to provide the calculations for the answer, including the proportion of the cost for live/online captioning, pre-prepared/offline captioning and purchased captions for each financial year in the eligible period.
· Live/online captioning refers to captioning that is produced and cued out in real time.
· Pre-prepared/offline captioning refers to captioning that is produced before broadcast.
· Purchased captions refer to captions purchased by you, such as overseas captioning files that you have bought.

iii. How many hours of work are required to produce live/online captioning for one broadcast hour?
Please enter the number of hours of work required to produce live/online captioning for one broadcast hour (one hour of broadcast).

iv. How many hours of work are required to produce pre-prepared/offline captioning for one broadcast hour?
Please enter the number of hours of work required to produce pre-prepared/offline captioning for one broadcast hour.

v. How many hours of work are required to process/prepare purchased captions for a broadcast for one broadcast hour?
Please enter the number of hours of work required to process/prepare purchased captions for a broadcast for one broadcast hour.

vi. What is the estimated cost per broadcast hour for your captioning service? (Please give an amount for live/online captioning, pre-prepared/offline captioning and purchased captions.)
Please provide the estimated cost per broadcast hour for your captioning service (in relation to the service for which an exemption order is being sought). You need to indicate the cost per broadcasting hour for live/online captioning, pre-prepared/offline captioning and purchased captions, as applicable.

vii.  Is any of the program content you provide on your service captioned in English outside Australia? (Yes/No)
If any of the program content you provide on your service is captioned in English outside Australia, please select ‘Yes’ from the drop-down box. Otherwise, please select ‘No’ from the drop-down box.


viii. If yes to above question (vii), please provide details of the programs captioned in English outside Australia.
If any of your program content is captioned in English outside Australia, please provide details of the programs.

ix. Also, if yes to above question (viii), is the captioning available for broadcast in Australia? (Yes/No)
If the overseas captioning of any of the program content that you provide on your service is available for broadcast in Australia, please select ‘Yes’ from the drop-down box. Otherwise, please select ‘No’ from the drop-down box.

x. If yes to above question (ix), is there an additional cost? (Yes/No)
If the overseas captioning of any of the program content that you provide on your service is available for broadcast in Australia and there is an additional cost involved, please select ‘Yes’ from the drop-down box. Otherwise, please select ‘No’.

xi. If yes to above question (x), how much would this be per hour?
Please indicate the cost per broadcast hour for making the overseas captioning of the program content provided on your service available for broadcast in Australia. 
Submitting documents to THE ACMA
You may submit a completed application form and supporting information to the ACMA by:
Email		captioning@acma.gov.au
Post		The Manager
Content Monitoring & Review
Australian Communications and Media Authority
PO Box Q500
Queen Victoria Building, NSW 1230
further information
If you have any queries or need further information about exemption orders, please email your query to captioning@acma.gov.au.

[bookmark: _Toc173296072][bookmark: _Toc173296071]

RELEVANT EXTRACTS
Broadcasting Services Act 1992
[bookmark: _Toc333499186]Part 9D—Captioning
130ZK  Definitions
                   In this Part:
Category A subscription television general entertainment service has the meaning given by section 130ZW.
Category A subscription television movie service has the meaning given by section 130ZVA.
Category B subscription television general entertainment service has the meaning given by section 130ZW.
Category B subscription television movie service has the meaning given by section 130ZVA.
Category C subscription television general entertainment service has the meaning given by section 130ZW.
Category C subscription television movie service has the meaning given by section 130ZVA.

general entertainment program means a program other than:
	(a)	a movie program; or
	(b)	a news or current affairs program; or
	(c)	a sports program; or
	(d)	a music program.

news or current affairs program means any of the following:
                     (a)  a news bulletin;
                     (b)  a program (whether presenter‑based or not) whose sole or dominant purpose is to provide analysis, commentary or discussion principally designed to inform the general community about social, economic or political issues of current relevance to the general community.

movie program means a program that is:
	(a)	a feature film; or
	(b)	a short film; or
	(c)	a telemovie.
music program means a program the sole or dominant purpose of which is to provide:
	(a)	music with video clips; or
	(b)	video footage of musical performances;
or both.

program does not include:
                     (a)  advertising or sponsorship matter (whether or not of a subscription kind); or
                     (b)  a community service announcement; or
                     (c)  an emergency warning.
sports program means:
	(a)	a sports news bulletin; or
	(b)	a program the sole or dominant purpose of which is to provide:
	(i)	coverage of one or more sporting events; or
	(ii)	analysis, commentary or discussion in relation to one or more sporting events;
		or both.

subscription television general entertainment service means a subscription television service the program content of which consists wholly or primarily of general entertainment programs.
subscription television licensee means:
	(a)	a subscription television broadcasting licensee; or
	(b)	a subscription television narrowcasting licensee.
subscription television movie service means a subscription television service the program content of which consists wholly or primarily of movie programs.
subscription television music service means a subscription television service the program content of which consists wholly or primarily of music programs.
subscription television narrowcasting licensee means a person who provides a subscription television narrowcasting service under a class license.
subscription television news service means a subscription television service the program content of which consists wholly or primarily of news or current affairs programs.
subscription television service means:
	(a)	a subscription television broadcasting service; or
	(b)	a subscription television narrowcasting service.
subscription television sports service means a subscription television service the program content of which consists wholly or primarily of sports programs.

[bookmark: _Toc333499194]130ZP  Multiple subscription television services provided by licensee
		For the purposes of this Part, the subscription television services provided by a subscription television licensee are to be determined by reference to:
	(a)	all of the subscription television broadcasting licences (if any) under which the licensee provides services; and
	(b)	the class licence (if any) under which the licensee provides services.

[bookmark: _Toc333499195]130ZQ  Television service provided in a period
	(1)	For the purposes of this Part, a commercial television broadcasting service is provided in a period (for example, a financial year) if the service is provided during the whole or a part of the period.
	(2)	For the purposes of this Part, a national television broadcasting service is provided in a period (for example, a financial year) if the service is provided during the whole or a part of the period.
	(3)	For the purposes of this Part, a subscription television service is provided in a period (for example, a financial year) if the service is provided during the whole or a part of the period.

[bookmark: _Toc333499204]Division 3—Captioning obligations of subscription television licensees
[bookmark: _Toc333499205]130ZV  Annual captioning targets—subscription television licensees
Annual captioning targets
	(1)	If a subscription television licensee provides a subscription television service in:
	(a)	the financial year beginning on 1 July 2012; or
	(b)	a later financial year;
the licensee must ensure that the percentage worked out using the following formula is not less than the annual captioning target for the service for the financial year:
[image: ]
		where:
total hours of captioned programs transmitted on the service during the financial year means the total number of hours of television programs:
	(a)	that were transmitted on the service during the financial year; and
	(b)	for which a captioning service was provided.
total hours of programs transmitted on the service during the financial year means the total number of hours of television programs transmitted on the service during the financial year.
	(2)	For the purposes of this section, the annual captioning target for a subscription television service for a financial year is:
	(a)	in the case of the financial year beginning on 1 July 2012—the applicable percentage set out in the following table; or
	(b)	in the case of the financial year beginning on 1 July 2013—the applicable percentage set out in the following table; or
	(c)	in the case of the financial year beginning on 1 July 2014—the applicable percentage set out in the following table; or
	(d)	in the case of a later financial year—whichever is the lesser of the following percentages:
	(i)	the percentage worked out using the formula in subsection (3);
	(ii)	100%.

	Annual captioning targets

	Item
	Service
	Percentage for the financial year beginning on 1 July 2012
	Percentage for the financial year beginning on 1 July 2013
	Percentage for the financial year beginning on 1 July 2014

	1
	Category A subscription television movie service
	60%
	70%
	75%

	2
	Category B subscription television movie service
	40%
	50%
	55%

	3
	Category C subscription television movie service
	30%
	40%
	45%

	4
	Category A subscription television general entertainment service
	40%
	50%
	55%

	5
	Category B subscription television general entertainment service
	30%
	40%
	45%

	6
	Category C subscription television general entertainment service
	15%
	20%
	25%

	7
	Subscription television news service
	10%
	12.5%
	15%

	8
	Subscription television sports service
	10%
	12.5%
	15%

	9
	Subscription television music service
	5%
	5%
	5%


	(3)	The formula is as follows:
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	(4)	If the percentage worked out using the formula in subsection (3) is not a multiple of 5%, the percentage is to be rounded up to the nearest multiple of 5%.
Exclusion of time‑shifting services and high definition services
	(5)	This section does not apply to a subscription television service provided by a subscription television licensee if the service does no more than:
	(a)	transmit the same stream of programs that has been previously transmitted on another subscription television service provided by the licensee; or
	(b)	simultaneously transmit, in a high definition format, the same stream of programs that is transmitted, in a standard definition format, on another subscription television service provided by the licensee.
Note 1:	For exemption orders, see section 130ZYA.
Note 2:	For target reduction orders, see section 130ZYA.
[bookmark: _Toc333499206]130ZVA  Categories for subscription television movie services
	(1)	For the purposes of this Part, if a subscription television licensee provides at least one, but fewer than 7, subscription television movie services in a financial year, those services are Category A subscription television movie services for the financial year.
	(2)	For the purposes of this Part, if a subscription television licensee provides more than 6, but fewer than 8, subscription television movie services in a financial year:
	(a)	if the licensee, by written notice given to the ACMA before the end of the financial year, nominates 6 of those services to be Category A subscription television movie services for the financial year:
	(i)	the nominated services are Category A subscription television movie services for the financial year; and
	(ii)	the remaining service is a Category B subscription television movie service for the financial year; or
	(b)	otherwise—each of those services is a Category A subscription television movie service for the financial year.
	(3)	For the purposes of this Part, if a subscription television licensee provides more than 7 subscription television movie services in a financial year:
	(a)	if the licensee, by written notice given to the ACMA before the end of the financial year, nominates:
	(i)	6 of those services to be Category A subscription television movie services for the financial year; and
	(ii)	one of those services (other than services nominated under subparagraph (i)) to be a Category B subscription television movie service for the financial year;
		then:
	(iii)	the services nominated under subparagraph (i) are Category A subscription television entertainment services for the financial year; and
	(iv)	the service nominated under subparagraph (ii) is a Category B subscription television entertainment services for the financial year; and
	(v)	the remainder of those services are Category C subscription television movie services for the financial year; or
	(b)	otherwise—each of those services is a Category A subscription television movie service for the financial year.
Exclusion of time‑shifting services and high definition services
	(4)	This section does not apply to a subscription television service provided by a subscription television licensee if the service does no more than:
	(a)	transmit the same stream of programs that has been previously transmitted on another subscription television service provided by the licensee; or
	(b)	simultaneously transmit, in a high definition format, the same stream of programs that is transmitted, in a standard definition format, on another subscription television service provided by the licensee.
[bookmark: _Toc333499207]130ZW  Categories for subscription television general entertainment services
	(1)	For the purposes of this Part, if a subscription television licensee provides at least one, but fewer than 19, subscription television general entertainment services in a financial year, those services are Category A subscription television general entertainment services for the financial year.
	(2)	For the purposes of this Part, if a subscription television licensee provides more than 18, but fewer than 35, subscription television general entertainment services in a financial year:
	(a)	if the licensee, by written notice given to the ACMA before the end of the financial year, nominates 18 of those services to be Category A subscription television general entertainment services for the financial year:
	(i)	the nominated services are Category A subscription television general entertainment services for the financial year; and
	(ii)	the remainder of those services are Category B subscription television general entertainment services for the financial year; or
	(b)	otherwise—each of those services is a Category A subscription television general entertainment service for the financial year.
	(3)	For the purposes of this Part, if a subscription television licensee provides more than 34 subscription television general entertainment services in a financial year:
	(a)	if the licensee, by written notice given to the ACMA before the end of the financial year, nominates:
	(i)	18 of those services to be Category A subscription television general entertainment services for the financial year; and
	(ii)	16 of those services (other than services nominated under subparagraph (i)) to be Category B subscription television general entertainment services for the financial year;
		then:
	(iii)	the services nominated under subparagraph (i) are Category A subscription television entertainment services for the financial year; and
	(iv)	the services nominated under subparagraph (ii) are Category B subscription television entertainment services for the financial year; and
	(v)	the remainder of those services are Category C subscription television general entertainment services for the financial year; or
	(b)	otherwise—each of those services is a Category A subscription television general entertainment service for the financial year.
Exclusion of time‑shifting services and high definition services
	(4)	This section does not apply to a subscription television service provided by a subscription television licensee if the service does no more than:
	(a)	transmit the same stream of programs that has been previously transmitted on another subscription television service provided by the licensee; or
	(b)	simultaneously transmit, in a high definition format, the same stream of programs that is transmitted, in a standard definition format, on another subscription television service provided by the licensee.
[bookmark: _Toc333499208]130ZX  Exemptions—certain subscription television services provided before 1 July 2022
Subscription television movie services
	(1)	If:
	(a)	a subscription television licensee provides more than 11 subscription television movie services in a financial year beginning before 1 July 2022; and
	(b)	the licensee has complied with subsection 130ZV(1) in relation to at least 11 of those services for the financial year; and
	(c)	the licensee, by written notice given to the ACMA not later than 30 days after the end of the financial year, nominates one or more of the subscription television movie services that:
	(i)	are covered by paragraph (a); and
	(ii)	are not covered by paragraph (b);
		to be exempt services for the financial year; and
	(d)	the total number of nominated services does not exceed the number worked out using the formula in subsection (2);
subsection 130ZV(1) does not apply, and is taken never to have applied, to programs transmitted on a nominated service during the financial year.
	(2)	The formula is:
[image: ]
where:
exemption percentage means the exemption percentage for the financial year.
Note:	See subsection (11).
Subscription television general entertainment services
	(3)	If:
	(a)	a subscription television licensee provides more than 43 subscription television general entertainment services in a financial year beginning before 1 July 2022; and
	(b)	the licensee has complied with subsection 130ZV(1) in relation to at least 43 of those services for the financial year; and
	(c)	the licensee, by written notice given to the ACMA not later than 30 days after the end of the financial year, nominates one or more of the subscription television general entertainment services that:
	(i)	are covered by paragraph (a); and
	(ii)	are not covered by paragraph (b);
		to be exempt services for the financial year; and
	(d)	the total number of nominated services does not exceed the number worked out using the formula in subsection (4);
subsection 130ZV(1) does not apply, and is taken never to have applied, to programs transmitted on a nominated service during the financial year.
	(4)	The formula is:
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where:
exemption percentage means the exemption percentage for the financial year.
Note:	See subsection (11).
Subscription television news services
	(5)	If:
	(a)	a subscription television licensee provides more than 3 subscription television news services in a financial year beginning before 1 July 2022; and
	(b)	the licensee has complied with subsection 130ZV(1) in relation to at least 3 of those services for the financial year; and
	(c)	the licensee, by written notice given to the ACMA not later than 30 days after the end of the financial year, nominates one or more of the subscription television news services that:
	(i)	are covered by paragraph (a); and
	(ii)	are not covered by paragraph (b);
		to be exempt services for the financial year; and
	(d)	the total number of nominated services does not exceed the number worked out using the formula in subsection (6);
subsection 130ZV(1) does not apply, and is taken never to have applied, to programs transmitted on a nominated service during the financial year.
	(6)	The formula is:
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where:
exemption percentage means the exemption percentage for the financial year.
Note:	See subsection (11).
Subscription television sports services
	(7)	If:
	(a)	a subscription television licensee provides more than 7 subscription television sports services in a financial year beginning before 1 July 2022; and
	(b)	the licensee has complied with subsection 130ZV(1) in relation to at least 7 of those services for the financial year; and
	(c)	the licensee, by written notice given to the ACMA not later than 30 days after the end of the financial year, nominates one or more of the subscription television sports services that:
	(i)	are covered by paragraph (a); and
	(ii)	are not covered by paragraph (b);
		to be exempt services for the financial year; and
	(d)	the total number of nominated services does not exceed the number worked out using the formula in subsection (8);
subsection 130ZV(1) does not apply, and is taken never to have applied, to programs transmitted on a nominated service during the financial year.
	(8)	The formula is:
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where:
exemption percentage means the exemption percentage for the financial year.
Note:	See subsection (11).
Subscription television music services
	(9)	If:
	(a)	a subscription television licensee provides more than 6 subscription television music services in a financial year beginning before 1 July 2022; and
	(b)	the licensee has complied with subsection 130ZV(1) in relation to at least 6 of those services for the financial year; and
	(c)	the licensee, by written notice given to the ACMA not later than 30 days after the end of the financial year, nominates one or more of the subscription television music services that:
	(i)	are covered by paragraph (a); and
	(ii)	are not covered by paragraph (b);
		to be exempt services for the financial year; and
	(d)	the total number of nominated services does not exceed the number worked out using the formula in subsection (10);
subsection 130ZV(1) does not apply, and is taken never to have applied, to programs transmitted on a nominated service during the financial year.
	(10)	The formula is:
[image: ]
where:
exemption percentage means the exemption percentage for the financial year.
Exemption percentage
	(11)	For the purposes of this section, the exemption percentage for a financial year is:
	(a)	in the case of the financial year beginning on 1 July 2012—100%; or
	(b)	in the case of the financial year beginning on 1 July 2013—100%; or
	(c)	in the case of the financial year beginning on 1 July 2014—100%; or
	(d)	in the case of the financial year beginning on 1 July 2015—80%; or
	(e)	in the case of the financial year beginning on 1 July 2016—80%; or
	(f)	in the case of the financial year beginning on 1 July 2017—60%; or
	(g)	in the case of the financial year beginning on 1 July 2018—60%; or
	(h)	in the case of the financial year beginning on 1 July 2019—40%; or
	(i)	in the case of the financial year beginning on 1 July 2020—40%; or
	(j)	in the case of the financial year beginning on 1 July 2021—20%.
Rounding
	(12)	If the number worked out using the formula in subsection (2), (4), (6), (8) or (10) is not a whole number, the number is to be rounded up to the nearest whole number.
Exclusion of time‑shifting services and high definition services
	(13)	This section does not apply to a subscription television service provided by a subscription television licensee if the service does no more than:
	(a)	transmit the same stream of programs that has been previously transmitted on another subscription television service provided by the licensee; or
	(b)	simultaneously transmit, in a high definition format, the same stream of programs that is transmitted, in a standard definition format, on another subscription television service provided by the licensee.

[bookmark: _Toc333499209]130ZY  Exemption orders and target reduction orders—unjustifiable hardship
Application
	(1)	A subscription television licensee may apply to the ACMA for:
	(a)	an order (an exemption order) that exempts from subsection 130ZV(1) a specified subscription television service provided by the licensee in a specified eligible period; or
	(b)	an order (a target reduction order) that:
	(i)	is expressed to relate to a specified subscription television service provided by the licensee in a specified eligible period; and
	(ii)	for each financial year included in the eligible period, provides that a specified percentage is the reduced annual captioning target for the service for the financial year.
Note:	For eligible period, see subsection (13).
	(2)	An application must:
	(a)	be in writing; and
	(b)	be in a form approved, in writing, by the ACMA; and
	(c)	be made in:
	(i)	the financial year preceding the eligible period specified in the application; or
	(ii)	the 180‑day period beginning at the start of the eligible period specified in the application.
Decision on application
	(3)	If an application under subsection (1) has been made for an exemption order or target reduction order, the ACMA must, after considering the application:
	(a)	by writing, make the exemption order or target reduction order, as the case may be; or
	(b)	refuse to make the exemption order or target reduction order, as the case may be.
Criteria for making exemption order or target reduction order
	(4)	The ACMA must not make the exemption order or target reduction order unless the ACMA is satisfied that a refusal to make the exemption order or target reduction order, as the case may be, would impose an unjustifiable hardship on the applicant.
	(5)	In determining whether a failure to make the exemption order or target reduction order, as the case may be, would impose an unjustifiable hardship on the applicant, the ACMA must have regard to the following matters:
	(a)	the nature of the detriment likely to be suffered by the applicant;
	(b)	the impact of making the exemption order or target reduction order, as the case may be, on deaf or hearing impaired viewers, or potential viewers, of the subscription television service concerned;
	(c)	the number of people who subscribe to the subscription television service concerned;
	(d)	the financial circumstances of the applicant;
	(e)	the estimated amount of expenditure that the applicant would be required to make if there was a failure to make the exemption order or target reduction order, as the case may be;
	(f)	the extent to which captioning services are provided by the applicant for television programs transmitted on subscription television services provided by the applicant;
	(g)	the likely impact of a failure to make the exemption order or target reduction order, as the case may be, on the quantity and quality of television programs transmitted on subscription television services provided by the applicant;
	(h)	whether the applicant has applied, or has proposed to apply, for exemption orders or target reduction orders under this section in relation to any other subscription television services provided by the applicant;
	(i)	such other matters (if any) as the ACMA considers relevant.
Consultation
	(6)	Before making an exemption order, or a target reduction order, under subsection (3), the ACMA must:
	(a)	within 50 days after receiving the application for the exemption order or target reduction order, as the case may be, publish on the ACMA’s website a notice:
	(i)	setting out the draft exemption order or draft target reduction order, as the case may be; and
	(ii)	inviting persons to make submissions to the ACMA about the draft exemption order or draft target reduction order, as the case may be, within 30 days after the notice is published; and
	(b)	consider any submissions received within the 30‑day period mentioned in subparagraph (a)(ii).
Commencement of exemption order or target reduction order
	(7)	An exemption order, or a target reduction order, under subsection (3) comes into force at the start of the eligible period to which the exemption order or target reduction order, as the case may be, relates.
Refusal to make exemption order or target reduction order
	(8)	If:
	(a)	an application under subsection (1) has been made for an exemption order or target reduction order; and
	(b)	the ACMA does not make a decision on the application within the period of 90 days beginning at the start of the day on which the ACMA received the application;
the ACMA is taken, at the end of that 90‑day period, to have decided to refuse to make the exemption order or target reduction order, as the case may be.
	(9)	If:
	(a)	an application under subsection (1) has been made for an exemption order or target reduction order; and
	(b)	the ACMA decides to refuse to make the exemption order or target reduction order, as the case may be;
the ACMA must give written notice of the decision to the applicant.
Publication requirement
	(10)	If the ACMA makes an exemption order or target reduction order under subsection (3), the ACMA must publish a copy of the order on the ACMA’s website.
Order is not a legislative instrument
	(11)	An exemption order, or a target reduction order, under subsection (3) is not a legislative instrument.
Target reduction order may specify different percentages for different years
	(12)	A target reduction order under subsection (3) may specify different percentages for different financial years.
Definitions
	(13)	In this section:
eligible period means:
	(a)	a financial year; or
	(b)	2 consecutive financial years; or
	(c)	3 consecutive financial years; or
	(d)	4 consecutive financial years; or
	(e)	5 consecutive financial years.
subscription television service includes a proposed subscription television service.
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Scope
	(1)	This section applies if a target reduction order under section 130ZY is applicable to a subscription television service for a financial year.
Subscription television broadcasting service
	(2)	The subscription television licensee who provides the service must ensure that the percentage worked out using the following formula is not less than the reduced annual captioning target for the service for the financial year:
[image: ]
		where:
total hours of captioned programs transmitted on the service during the financial year means the total number of hours of television programs:
	(a)	that were transmitted on the service during the financial year; and
	(b)	for which a captioning service was provided.
total hours of programs transmitted on the service during the financial year means the total number of hours of television programs transmitted on the service during the financial year.
Standard captioning targets do not apply
	(3)	Subsection 130ZV(1) does not apply to the service for the financial year.
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