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[bookmark: _GoBack]Investigation report no. BI-515
	Summary
	

	Licensee
	Foxtel Cable Television Pty Ltd

	Finding
	No breach 

	Date finalised
	27 September 2019

	Relevant Legislation
	Paragraph 10(1)(a) of Schedule 2 to the Broadcasting Services Act 1992

	Program
	Monaco Formula One Grand Prix

	Date of broadcast
	26 and 27 May 2019

	Station
	Fox Sports

	Type of service
	Subscription—television

	Background
	In July 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the live television broadcast of the Monaco Formula One Grand Prix. The ACMA received a complaint alleging the program featured tobacco advertising.

	Attachments
	A - extracts of the complaint to the ACMA
B - extracts of the licensee’s submissions to the ACMA 
C - relevant legislation and the ACMA’s assessment




Issue: Tobacco Advertising
Finding
The licensee did not breach paragraph 10(1)(a) of Schedule 2 to the BSA. 
Reasons
Mission Winnow is a collaboration between Philip Morris International (PMI), Scuderia Ferrari (Ferrari) and Ducati. According to the Mission Winnow website:
From world-leading engineers and scientists to cutting-edge creatives, the people at PMI, and our partners at Scuderia Ferrari and Ducati, have the know-how to challenge the status quo, drive revolutionary change and to be champions. They have devoted their lives to finding a better way, and their stories of endeavor and success are inspiring.[footnoteRef:1] [1:  https://www.missionwinnow.com/ accessed 6 September 2019] 

[bookmark: _Hlk17988715]The website indicates that the Mission Winnow logo is an italicised ‘M’, mirrored on a horizontal axis to appear as a ‘W’ below. The shape formed between the two letters is an arrow-like shape. The full words ‘Mission Winnow’ appears to be part of the logo with ‘MISSION’ in capital letters mirrored on a horizontal axis with ‘WINNOW’ below. The letters and logos may appear in red, white or black.
During the program, the words ‘Mission Winnow’ and the Mission Winnow logo were featured in several locations. These included:
· on the livery of the Ferrari cars; 
· on the uniforms and helmets of the two Ferrari drivers; and
· on the uniforms, helmets and earphones of Ferrari team members in pit lane.
Both Ferrari cars were shown throughout the race. Ferrari driver Charles Leclerc was featured prominently in the early stages of the race with a camera angle just behind his helmet and slow-motion replays of his car clearly displaying ‘Mission Winnow’ wording and logos.
Assessment of tobacco advertising
To assess compliance, the ACMA has addressed the following questions:
· Did the licensee broadcast a ‘tobacco advertisement’ within the meaning of the Tobacco Advertising Prohibition Act 1992 (the TAP Act)?
· In determining whether the licensee has broadcast a ‘tobacco advertisement’ under the TAP Act the ACMA has considered whether the broadcast promoted or publicised: 
· a registered trade mark for tobacco products – paragraph 9(1)(c);
· the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of, some or all of those products – paragraph 9(1)(e); or
· any other words or designs that are closely associated with a tobacco product or a range of tobacco products – paragraph 9(1)(f). 
· If so, was the broadcast of the tobacco advertisement permitted under the TAP Act?
Did the licensee broadcast a ‘tobacco advertisement’ within the meaning of the TAP Act?
Did the broadcast promote or publicise a registered trade mark for tobacco products?
The ACMA understands that there are two pending applications in Australia for registration under the Trade Marks Act 1955 of the words ‘Mission Winnow’ and a version of the Mission Winnow logo.[footnoteRef:2] As these applications were not ‘registered’ at the time of the broadcast, paragraph 9(1)(c) of the TAP Act does not apply. [2:  https://search.ipaustralia.gov.au/trademarks/search/view/1980884?q=mission+winnow and https://search.ipaustralia.gov.au/trademarks/search/view/1975707?q=mission+winnow, accessed 27 August 2019] 

Did the broadcast promote or publicise the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of, some or all of those products? 
The complainant submitted: 
Although the footage may not have contained any specific reference to PMI, the ordinary reasonable viewer is nevertheless clearly capable of informing him/herself of the connection between the Mission Winnow branding and PMI via a simple internet search. 
[…]
Furthermore, even without accessing further information, we believe that prior to the broadcasts the Mission Winnow branding and its connection with PMI had attracted a significant amount of media attention […], such that the ordinary reasonable viewer would have been aware of PMI’s direct association with the brand.
The licensee submitted:
[…] the ordinary reasonable viewer in Australia would not have been aware, when watching the broadcast, of the connection between PMI, an extremely well-known brand, and Mission Winnow, being a new brand that was only unveiled in October 2018. Any connection between the two brands is unlikely to be apparent to the ordinary reasonable viewer given PMI-tobacco branding has not appeared on Ferrari cars and drivers’ uniforms for more than 10 years […]. Foxtel further submits that the ability to access information via the internet should not properly form part of the assessment of the meaning conveyed by the broadcast to the ordinary reasonable viewer. 
PMI is a manufacturer of tobacco products and cigarettes. 
Philip Morris cigarettes, sold in Australia, are subject to the ‘plain packaging’ restrictions under the Tobacco Plain Packaging Act 2011. These prohibit the inclusion of logos on cigarette packaging, however, the name of the manufacturer and the name of the product may appear on the packaging. In Australia, the name ‘Philip Morris’ appears on cigarette packaging.
The complainant noted that Mission Winnow branding and its association with PMI had received a significant amount of media attention. This media attention may have publicised an association between Mission Winnow and PMI. However, paragraph 9(1)(e) specifically requires that the broadcast ‘promote’ or ‘publicise’ the ‘name’ of a manufacturer of tobacco products.  
The broadcast did not include the names ‘Philip Morris International’ or ‘Philip Morris’, nor the acronym ‘PMI’. The name associated with the Ferrari team was ‘Mission Winnow’ and the logo ‘MW’.
Accordingly, the ACMA does not consider that the broadcast promoted or publicised the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of some or all of those products. 
Did the broadcast promote or publicise any other words or designs that are closely associated with a tobacco product or a range of tobacco products?
In making this assessment, there are a several factors that the ACMA must consider. 
As noted above, Mission Winnow is a collaboration between PMI, Ferrari and Ducati. The livery of the Ferrari team, the uniforms and helmets of the Ferrari drivers and the uniforms, helmets and earphones of the Ferrari pit crew in the broadcast, included the words ‘Mission Winnow’ and the Mission Winnow logos.
The complainant stated that the Mission Winnow logo ‘is clearly reminiscent’ of the Marlboro logo (a PMI cigarette brand) worn by the Ferrari team for many years and ‘is likely to evoke an association between Mission Winnow and Marlboro products’. In contrast, the licensee stated (paraphrasing the Mission Winnow website), ‘the design is not intended in any way to reflect PMI’s tobacco brands or products’ and instead ‘is based on the concept of an arrow moving forward, encapsulating the principle of continuous innovation, improvement and change’.
The ACMA notes that there are some similarities between the Mission Winnow logo and the Marlboro logo, in relation to the red and white colouring and the use of arrow/chevron design elements. However, the ACMA also notes that the red colouring is consistent with the colouring used by Ferrari over a long period of time and that the Marlboro logo has not appeared on the Ferrari cars since 2007. 
The ACMA does not consider that the two logos are so similar that the promotion of the Mission Winnow logo would lead an ordinary reasonable viewer to recognise that there was a close association between Mission Winnow and Marlboro tobacco products.
The complainant submitted that there was a close association between Mission Winnow and PMI: 
PMI is an internationally renowned corporation, widely known for its association with and manufacture of tobacco products. The association between PMI and Mission Winnow is evident from the Mission Winnow website, which includes references to PMI and smoking.
[…]
the ordinary reasonable viewer is likely to have been aware of the connection between Mission Winnow and PMI. […] Although the Mission Winnow branding was ultimately not displayed at the Australian Grand Prix, the proposed use of the brand attracted a significant amount of media attention (both nationally and internationally). As a result, the Mission Winnow branding and its connection with PMI was discussed on national radio, and featured in a number of news articles published by major online and print media outlets in the lead up to the Monaco Formula 1 Grand Prix (including The Age, The Guardian, Sydney Morning Herald, ESPN and Yahoo News), as well as numerous specialist motor sport news websites.


The licensee submitted:
the ordinary reasonable viewer would not have been aware, when watching the Program, of any connection between Mission Winnow and tobacco products. […] while the Mission Winnow website publicises the affiliation between Mission Winnow and PMI, it does not contain any references to PMI tobacco products and Mission Winnow does not otherwise publicise smoking or the purchase or use of tobacco products.
In assessing whether there is a ‘close association’ between Mission Winnow and tobacco products, the ACMA has also considered a number of factual matters.
The ACMA acknowledges that there has been some media attention relating to Mission Winnow in both the mainstream media and via sports and motorsports sources since the Japanese Grand Prix in October 2018. 
The ACMA also notes that PMI is a corporation widely known to be a manufacturer of tobacco products and that the connection between Mission Winnow and PMI is clear from the Mission Winnow website. 
However, while the Mission Winnow website makes reference to ‘smoke free alternatives’, ‘supporting tobacco harm reduction’ and scientific transparency relating to research into ‘the interval between continuous cigarette smoking and smoking cessation’, the website does not contain references to PMI tobacco products, nor does it appear to promote or publicise continued smoking or the purchase or use of tobacco products.[footnoteRef:3]  [3:  See https://www.missionwinnow.com/,accessed 28 August 2019] 

The ACMA also notes that the two trade marks in Australia relating to Mission Winnow have been amended to exclude ‘class 34’ goods that are or include tobacco goods and that a number of Mission Winnow’s registered trade marks in other countries do not include ‘class 34’ goods.
Although the ACMA notes that there is a connection between Mission Winnow and PMI (a manufacturer of tobacco products), it does not consider that there is sufficient evidence to indicate a ‘close association’ between Mission Winnow and ‘tobacco products’, as required by paragraph 9(1)(f). 
Taking account of the elements of section 9 of the TAP Act, the ACMA considers that the licensee did not broadcast a tobacco advertisement within the meaning of the TAP Act, and so accordingly, the ACMA has formed the view that the licensee did not breach paragraph 10(1)(a) of Schedule 2 to the BSA.
Attachment A
Extracts of the Complaint to the ACMA dated 3 July 2019
[…]
We are writing to lodge a complaint regarding the […]:
· Monaco Formula One Grand Prix – live broadcast by Foxtel (Fox Sports), which we understand aired from 23-27 May 2019.
We note that pursuant to paragraph [10(1)(a)] of Schedule 2 of the Broadcasting Services Act 1992 (Cth) (‘the BSA’), each […] television broadcast license is subject to a condition that the licensee will not broadcast a ‘tobacco advertisement’ in contravention of the Tobacco Advertising Prohibition Act 1992 (Cth) (‘the TAP Act’). We believe […] the above […] contained a ‘tobacco advertisement’ within the meaning of the TAP Act in the form of footage of the ‘Mission Winnow’ branding displayed on Ferrari team cars and livery.
As the ACMA is aware, ‘Mission Winnow’ is a collaboration between Philip Morris International (PMI), Scuderia Ferrari (Ferrari) and Ducati. We refer to ACMA Investigation Reports numbered BI-457 and BI-458 (‘the previous investigation reports’), in which the ACMA considered the broadcast of Mission Winnow branding on Ferrari team cars at the Japanese Formula One Grand Prix.
We note that in each of those cases, the ACMA found there had been no breach of the BSA, as the footage of the Mission Winnow branding did not amount to a ‘tobacco advertisement’ as defined by section 9 of the TAP Act. We believe there are material differences between those cases and the present case (as outlined further below), and we therefore respectfully request that the ACMA make a different finding on this issue in relation to the present complaint. It is [our] view that the footage of the Mission Winnow branding at the Monaco Formula 1 Grand Prix constitutes a tobacco advertisement within the meaning of section 9. Specifically, we believe the footage satisfies subsections 9(1)(e) and/or 9(1)(f) of the TAP Act. Our submissions regarding each of these subsections are set out below.
Subsection 9(1)(e) of the TAP Act –
As the ACMA is aware, pursuant to section 9(1)(e), the footage of the Mission Winnow branding will amount to a ‘tobacco advertisement’ if the footage ‘gives publicity to, or otherwise promotes or is intended to promote…the whole or part of the name of a person who is a manufacturer of tobacco products and whose name appears on, or on the package of, some or all of those products.’
As noted in the ACMA’s previous investigation reports referred to above, PMI is a manufacturer of tobacco products, and the name ‘Philip Morris’ appears on cigarette packaging in Australia.
We accept that the footage in this case did not include the name ‘Philip Morris,’ and that the name associated with the Ferrari team was Mission Winnow (as was the case with the footage of the Japanese Grand Prix). We note that when considering the footage of the Japanese Grand Prix, the ACMA concluded that in the absence of any specific reference to PMI, the footage could not be said to have given publicity to or otherwise promoted PMI. We respectfully disagree with this conclusion.
As noted in its previous investigation reports, when assessing content, the ACMA is required to consider the meaning conveyed by the relevant material as it would be understood by an ‘ordinary reasonable viewer.’ We note that when considering the understanding of the ordinary reasonable viewer, it is important to take into account the broader social context in which they can be expected to have viewed that material (including any information likely to be available to them through other channels). Although the footage may not have contained any specific reference to PMI, the ordinary reasonable viewer is nevertheless clearly capable of informing him/herself of the connection between the Mission Winnow branding and PMI via a simple internet search. A ‘google’ search of ‘Mission Winnow’ reveals numerous results referring directly to PMI. An Australian viewer with access to a smart phone would be able to inform him/herself of the connection between Mission Winnow and PMI in a matter of mere seconds. Access to information via the internet is very much a part of the general knowledge and experience that should be attributed to the ordinary reasonable viewer (as is the tendency for viewers to ‘google’ search advertised branding they may be curious about, in order to obtain more information).[footnoteRef:4] [4:  The pervasiveness of internet searching has been recognised by Australian courts in the context of defamation cases. See, for example, Google Inc v Duffy [2017] SASCFC 130 (4 October 2017).] 

Furthermore, even without accessing further information, we believe that prior to the broadcasts the Mission Winnow branding and its connection with PMI had attracted a significant amount of media attention (discussed further below), such that the ordinary reasonable viewer would have been aware of PMI’s direct association with the brand.
We therefore submit that the footage of the Mission Winnow branding did not need to specifically refer to PMI in order to promote or give publicity to the company itself. The promotion of PMI (and its partnership with Ferrari) was, in fact, the very goal of the Mission Winnow sponsorship and associated branding. On this basis, we believe the footage of the branding amounts to a tobacco advertisement within the meaning of section 9(1)(e).
Subsection 9(1)(f) of the TAP Act 
As the ACMA is aware, pursuant to section 9(1)(f), the footage of the Mission Winnow branding will amount to a ‘tobacco advertisement’ if the footage ‘gives publicity to, or otherwise promotes or is intended to promote…any other words…or designs, or combination of words and designs, that are closely associated with a tobacco product or a range of tobacco products (whether also closely associated with other kinds of products).’
We believe there are a number of factors which indicate a close association between the Mission Winnow branding and tobacco products, including the following:
· The design of the Mission Winnow logo itself is clearly reminiscent of the red and white ‘Marlboro’ chevron worn by the Ferrari Formula 1 team for many years, and is likely to evoke an association between Mission Winnow and Marlboro products […]. 
· As noted in in ACMA’s previous reports, PMI is an internationally renowned corporation, widely known for its association with and manufacture of tobacco products. The association between PMI and Mission Winnow is evident from the Mission Winnow website, which includes references to PMI and smoking. Although we acknowledge the broadcast did not include any reference to the website, we again note that the connection between Mission Winnow and PMI would become apparent to the ordinary reasonable viewer within a matter of seconds via a simple internet search.
· Even without viewing the Mission Winnow website, we believe that at the time of the broadcasts, the ordinary reasonable viewer is likely to have been aware of the connection between Mission Winnow and PMI. As the ACMA may be aware, in early 2019 PMI announced that it intended to use the Mission Winnow branding at the Australian F1 Grand Prix in March. We understand that the proposed use of the branding was investigated by both the Commonwealth Department of Health and the Victorian Department of Health and Human Services. Following the investigation, Victorian Health Minister Ms Jenny Mikakos confirmed to the media that the Victorian Government had been assured the branding would not appear on Ferrari cars or livery in Australia.[footnoteRef:5] Although the Mission Winnow branding was ultimately not displayed at the Australian Grand Prix, the proposed use of the brand attracted a significant amount of media attention (both nationally and internationally). As a result, the Mission Winnow branding and its connection with PMI was discussed on national radio,[footnoteRef:6] and featured in a number of news articles published by major online and print media outlets in the lead up to the Monaco Formula 1 Grand Prix (including The Age, The Guardian, Sydney Morning Herald, ESPN and Yahoo News),[footnoteRef:7] as well as numerous specialist motor sport news websites.[footnoteRef:8] One specialist motor sports news website in particular reported on 9 February 2019 that PMI’s Director of Global Communication had specifically described Mission Winnow as a ‘window to the new Philip Morris International’.[footnoteRef:9] [5:  https://www.theage.com.au/national/victoria/ferrari-drops-big-tobacco-branding-from-name-ahead-of-grand-prix- 20190305-p511s1.html ]  [6:  https://www.abc.net.au/radionational/programs/saturdayextra/tobacco-sponsorship/10838104]  [7:  See, for example, the following:
https://www.theage.com.au/national/victoria/phillip-morris-under-fire-for-new-logo-on-ferrari-f1-uniforms- 20190207-p50wa2.html 
https://www.theage.com.au/national/victoria/ferrari-drops-big-tobacco-branding-from-name-ahead-of-grand-prix- 20190305-p511s1.html
https://www.theguardian.com/business/2019/may/11/formula-one-ferrari-mclaren-e-cigarette-advertising
https://www.smh.com.au/national/victoria/phillip-morris-under-fire-for-new-logo-on-ferrari-f1-uniforms-20190207- p50wa2.html
https://www.espn.com.au/f1/story/_/id/26148902/ferrari-drops-mission-winnow-branding-australian-grand-prix
https://au.news.yahoo.com/ferrari-removes-mission-winnow-branding-australia-023551170--spt.html]  [8:  See, for example, the following:
https://www.sportingnews.com/au/motorsports/news/formula-1-2019-ferrari-mission-winnow-philip-morris- international-australian-grand-prix/sid9qfztjxhj11v6213ziaum7 
https://www.autosport.com/f1/news/141908/ferrari-removes-mission-winnow-logo-for-australia 
https://www.motorsport.com/f1/news/mission-winnow-to-stay-ferrari/4351182/ 
http://scuderiafans.com/ferrari-changing-f1-team-name-back-scuderia-ferrari-mission- winnow/?fbclid=IwAR07eUunKe38CxazJSpJ_TBQwQLqEW7Z2rQQDEO30vth5NF7jqYc-Nlc1e0      ]  [9:  https://www.motorsport.com/f1/news/ferrari-mission-winnow-investigation-australia/4335004/ ] 

· The Monaco Grand Prix was the 5th time the Mission Winnow logo had been displayed on Ferrari cars and livery in the 2019 Grand Prix season. We also understand the logo has featured on Ducati motorcycles a number of times during the 2019 Moto GP season.
In such circumstances, we consider it highly unlikely that the ordinary reasonable viewer (particularly a viewer with an interest in motorsports) would have been unaware of the connection between the Mission Winnow branding and PMI at the time of the broadcasts. It follows that the footage of the Mission Winnow branding can be said to have given publicity to or otherwise promoted PMI and its close association with tobacco products. We therefore believe the footage of the branding amounts to a tobacco advertisement within the meaning of section 9(1)(f).
We note that section 9 of the TAP Act was intended to be interpreted broadly. The explanatory memorandum to the TAP Act specifically states that the definition of ‘tobacco advertisement’ is ‘intended to be a wide definition so that the use of any phrase or image associated with tobacco products is included within the operation of this Act. This will avoid the need for frequent amendments to be made to this Act when new advertising techniques are created.’[footnoteRef:10] [10:  Available from: http://classic.austlii.edu.au/au/legis/cth/bill_em/tapb1992324/memo_0.html ] 

Application of section 14 of the TAP Act – Accidental/incidental broadcasts
We do not believe that the broadcasts should fall within the exemption for accidental/incidental broadcasts in section 14 of the TAP Act.
Although we accept that the Mission Winnow branding did not ‘dominate’ the broadcasts, we nevertheless believe it formed a significant feature of the footage. We note that a Ferrari driver finished second in the event (and was therefore shown on the race podium). Moreover, the footage of the Ferrari vehicles and livery was not brief or fleeting. It was shown frequently throughout the duration of each broadcast and formed a substantial feature of the broadcasts.

Attachment B
Extracts from Licensee submission to the ACMA dated 15 August 2019
[…]
[…] Philip Morris International (PMI) is a long-standing partner of the Formula One Team, Scuderia Ferrari (Ferrari). In October 2018, Ferrari unveiled its new livery, which incorporated the logo of PMI’s ‘Mission Winnow’ initiative. According to the Mission Winnow website, Mission Winnow is committed to scientific and technological advances that can expedite positive change for society.[footnoteRef:11] At the time of the unveiling Riccardo Parino, PMI Vice President for Global Events Partnerships, said: [11:  https://www.missionwinnow.com/ accessed 9 August 2019. ] 

It’s very important to say the [Mission Winnow] logo, the campaign, is not related to any tobacco products. It’s about us. It’s about the fact our company is going to transform, it’s going to move to a totally different set of initiatives for a better future.
The Mission Winnow branding appeared throughout the Program on the livery and cars of the two Ferrari drivers competing in the Monaco Formula One Grand Prix, Sebastian Vettel and Charles Leclerc, and on the uniforms of the Ferrari pit crew.
2. 	Compliance with paragraph 10(1)(a) of Schedule 2 of the BSA
[…]
Foxtel submits that it complied with paragraph 10(1)(a) of Schedule 2 of the BSA when the Program was broadcast on the Channel as the Program did not contain a ‘tobacco advertisement’ within the meaning of subsection 9(1) of the TAP Act.
In the event the ACMA considers the Program contained a ‘tobacco advertisement’, Foxtel submits that this was not broadcast in contravention of the TAP Act because this was permitted under section 14 of the TAP Act and Foxtel did not have the requisite intention to be found in breach of section 13 of the TAP Act. Accordingly, Foxtel submits that it has complied with paragraph 10(1)(a) of Schedule 2 of the BSA.
2.1 	Did Foxtel broadcast a ‘tobacco advertisement’?
[…]
Foxtel does not consider that the material broadcast within the Program, namely the Mission Winnow branding, gave publicity to, or otherwise promoted, any of the matters listed in paragraphs (a) – (f) of subsection 9(1) of the TAP Act.
In determining whether Foxtel broadcast a ‘tobacco advertisement’ during its coverage of the Japanese Formula One Grand Prix, the ACMA considered only paragraphs (c), (e) and (f) of subsection 9(1).[footnoteRef:12] [12:  Australian Communications and Media Authority, Investigation Report No. BI-458 (2019), Japanese Formula One Grand Prix broadcast by Foxtel Cable Television Pty Ltd on 7 October 2018.] 

Similarly, we do not consider paragraphs (a), (b) and (d) relevant as the Mission Winnow branding is not promoting or publicising smoking, the purchase or use of a tobacco product or a registered design in relation to tobacco products. Therefore, to support this submission, we have focused on whether the broadcast of the Program promoted or publicised:
· a registered trade mark for tobacco products – 9(1)(c);
· the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of, some or all of those products – 9(1)(e); or
· any other words or designs that are closely associated with a tobacco product or a range of tobacco products – 9(1)(f).
Did the broadcast promote or publicise a registered trade mark for tobacco products?
The broadcast of the Program did not promote or publicise a registered trade mark for tobacco products. Foxtel notes there are two pending trade mark applications in Australia for registration of the words ‘Mission Winnow’[footnoteRef:13] and a version of the Mission Winnow logo.[footnoteRef:14] In Investigation Report No. BI-458, the ACMA found that despite the fact these applications were applied for in a class relating to tobacco products, being class 34, the TAP Act did not apply as the applications were not yet registered.[footnoteRef:15] [13:  https://search.ipaustralia.gov.au/trademarks/search/view/1980884?q=mission+winnow accessed 9 August 2019. ]  [14:  https://search.ipaustralia.gov.au/trademarks/search/view/1975707?q=mission+winnow accessed 9 August 2019.]  [15:  Australian Communications and Media Authority, Investigation Report No. BI-458 (2019), Japanese Formula One Grand Prix broadcast by Foxtel Cable Television Pty Ltd on 7 October 2018.] 

Since the ACMA’s previous investigation, the trade mark owner has amended both applications removing class 34. Accordingly, Foxtel submits that subsection 9(1)(c) does not apply.
Did the broadcast promote or publicise the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of, some or all of those products?
Consistent with the ACMA’s recent finding in Investigation Report No. BI-458, Foxtel submits that the broadcast of the Program did not promote or publicise the whole or a part of the name of a person who is a manufacturer of tobacco products, and whose name appears on, or on the packaging of, some or all of those products.
For the purposes of this provision, the name of the relevant person who manufactures tobacco products and whose name appears on the packaging of some or all of those products is Phillip Morris International, or PMI. Foxtel’s broadcast of the Program did not include the name of Philip Morris International, or PMI, and this has been accepted by the complainant.
The name associated with the Ferrari team at the Monaco Formula One Grand Prix was ‘Mission Winnow’, a non-tobacco brand. According to its website, Mission Winnow is a campaign to demonstrate its commitment to continuous innovation and development of new solutions that can expedite positive change for society. Consequently, the Mission Winnow branding does not contain any reference to PMI or PMI tobacco products[footnoteRef:16]. [16:  https://www.missionwinnow.com/ accessed 9 August 2019.   ] 

We respectfully disagree with the complainant’s argument that even without specific reference to PMI, the broadcast can be said to have promoted or publicised PMI.
The complainant has asserted that the ordinary reasonable viewer is either aware of the connection between PMI and Mission Winnow or is capable of informing him/herself of the connection between the Mission Winnow branding and PMI via an internet search and that access to information via the internet should be attributed to the ordinary reasonable viewer’s general knowledge and experience.
Foxtel submits that the ordinary reasonable viewer in Australia would not have been aware, when watching the broadcast, of the connection between PMI, an extremely well-known brand, and Mission Winnow, being a new brand that was only unveiled in October 2018. Any connection between the two brands is unlikely to be apparent to the ordinary reasonable viewer given PMI-tobacco branding has not appeared on Ferrari cars and drivers’ uniforms for more than 10 years, with PMI stating it has voluntarily removed all tobacco branding from cars, bikes, drivers’ and riders’ uniforms and racetrack signage since 2007.[footnoteRef:17] Foxtel further submits that the ability to access information via the internet should not properly form part of the assessment of the meaning conveyed by the broadcast to the ordinary reasonable viewer. The inherent characteristic of an internet search is to obtain information not already known. Moreover, such an interpretation would mean that any information available online would form part of the meaning conveyed to the ‘ordinary reasonable viewer’ which would defeat the purpose of the assessment. [17:  https://www.missionwinnow.com/frequently-asked-questions.html accessed 14 August 2019. ] 

In assessing the meaning conveyed to the ordinary reasonable viewer, we understand the ACMA primarily evaluates the relevant statement in its context; that is, contextual indications from the rest of the broadcast and Foxtel supports this approach. In this context, there is no PMI branding within the Program nor is there any reference to PMI-products. In addition, there is no indication from the Mission Winnow branding that there is any association with tobacco products. Accordingly, Foxtel does not consider that the broadcast of the Program promoted or publicised the whole or a part of the name of a person who is a manufacturer of tobacco products, or whose name appears on some or all of those products.
Did the broadcast promote or publicise any other words or designs that are closely associated with a tobacco product or a range of tobacco products?
Foxtel also does not believe that the broadcast of the Program promoted or publicised words or designs that are closely associated with a tobacco product or a range of tobacco products.
The complainant considers there are a ‘number of factors indicating a close association between the Mission Winnow branding and tobacco products’, which we have addressed below.
The complainant has submitted:
The design of the Mission Winnow logo itself is clearly reminiscent of the red and white ‘Marlboro’ chevron worn by the Ferrari Formula 1 team for many years, and is likely to evoke an association between Mission Winnow and Marlboro products.
The Mission Winnow website offers a detailed explanation of the Mission Winnow logo. The logo was designed by Italian architect and designer Fabio Novembre. It is a white italicised ‘M’, mirrored on a horizontal axis to appear as a ‘W’, creating an arrow-like shape. It is based on the concept of an arrow moving forward, encapsulating the principle of continuous innovation, improvement and change. The design is not intended to reflect PMI’s tobacco brands or products.[footnoteRef:18] [18:  https://www.missionwinnow.com/frequently-asked-questions.html accessed 9 August 2019. ] 

The complainant also submitted:
The association between PMI and Mission Winnow is evident from the Mission Winnow website…even without the Mission Winnow website, we believe that at the time of the broadcasts, the ordinary reasonable viewer is likely to have been aware of the connection.
[bookmark: _Hlk18322948]Although there is an affiliation between Mission Winnow and PMI, Foxtel submits the Mission Winnow brand is not closely associated with any PMI tobacco products, a statement supported by the ACMA in Investigation Report No. BI-458.[footnoteRef:19] As found by the ACMA in that investigation, Foxtel submits that in the absence of references within the Program to the Mission Winnow website or a call to action for viewers to find out more about Mission Winnow, the ordinary reasonable viewer would not have been aware, when watching the Program, of any connection between Mission Winnow and tobacco products. As the complainant has stated, in order to understand any association between Mission Winnow and PMI, an online search is required and, as stated above, we do not consider this should form part of the ordinary reasonable viewer’s general knowledge and experience and should not be considered when assessing the meaning conveyed to the ordinary reasonable viewer. Furthermore, while the Mission Winnow website publicises the affiliation between Mission Winnow and PMI, it does not contain any references to PMI tobacco products and Mission Winnow does not otherwise publicise smoking or the purchase or use of tobacco products. [19:  Australian Communications and Media Authority, Investigation Report No. BI-458 (2019), Japanese Formula One Grand Prix broadcast by Foxtel Cable Television Pty Ltd on 7 October 2018.] 

In the event the ACMA considers the Mission Winnow branding closely associated with PMI tobacco products, Foxtel does not consider that the branding within the Program reached the requisite level of giving publicity to, or otherwise promoting tobacco products. In previous investigations, the ACMA has expressed the view that:
The phrase ‘that gives publicity to’ within the definition in section 9(1) is qualified by the phrase ‘or otherwise promotes or is intended to promote’. This means the publicity must have some specific promotional element. Accordingly, a broadcast which gives publicity to smoking but does not promote smoking will not fall within the definition of tobacco advertisement.[footnoteRef:20] [20:  Australian Communications and Media Authority, Investigation Report No. 2190 (2009), Getaway broadcast by TCN Channel Nine Pty Ltd on 12 March 2009.] 

Foxtel does not consider that the broadcast of the Monaco Formula One Grand Prix contained any positive endorsement of Mission Winnow, PMI or tobacco products and no attention is drawn to the depictions of the Mission Winnow branding in a way that publicises or promotes it. The Program merely included images of the Mission Winnow branding as a sponsor of the Ferrari team.
We therefore submit that the Mission Winnow branding broadcast within the Program was not a ‘tobacco advertisement’ within the meaning of subsection 9(1) of the TAP Act.
2.2 	Was the broadcast of the tobacco advertisement permitted under the TAP Act?
[…]
If the ACMA determines that the Mission Winnow branding contained within the Program constituted a ‘tobacco advertisement’ then Foxtel submits that this material was nevertheless permitted under section 14 of the TAP Act as:
· the material was an incidental accompaniment to the broadcast of other matter; and
· Foxtel did not receive any direct or indirect benefit for broadcasting the material in question.
Incidental accompaniment
The word ‘incidental’ has previously been interpreted by the ACMA, with reference to case law,[footnoteRef:21] in the context of section 14 of the TAP Act as ‘happening…in fortuitous or subordinate conjunction’ with other matter.[footnoteRef:22] As expressed by the ACMA in previous investigations, a tobacco advertisement will therefore be regarded as an ‘incidental accompaniment’ if it is subordinate to other matter being broadcast. If a tobacco advertisement dominates or forms a substantial feature of a program, scene or segment, we understand it will not be regarded by the ACMA as an ‘incidental accompaniment’.[footnoteRef:23] In Investigation Report No. 3145,[footnoteRef:24] the ACMA considered that the visual images of the Marlboro logo displayed on still and moving vehicles and on the jackets of drivers were broadcast contemporaneously with, and in clear subordination to, other matter, namely the 1989 Tour de Corse car rally. [21:  Rothmans of Pall Mall (Australia) Ltd v Australian Broadcasting Tribunal (1985) 58 ALR 675; Director of Public Prosecutions v United Telecasters Sydney Limited (1989) 168 CLR 594.]  [22:  Australian Communications and Media Authority, Investigation Report No. 3110 (2014), Clever Smoke broadcast by Network TEN (Melbourne) Pty Ltd on 9 March 2013.]  [23:  Australian Communications and Media Authority, Investigation Report No. 3145 (2014), Motor Mate broadcast by Channel Seven (Perth) Pty Ltd on 5 November 2013.]  [24:  Australian Communications and Media Authority, Investigation Report No. 3145 (2014), Motor Mate broadcast by Channel Seven (Perth) Pty Ltd on 5 November 2013.] 

Foxtel agrees with the complainant that the ‘Mission Winnow branding did not dominate the broadcast’. Foxtel however disagrees with the complainant’s statement that the branding formed a significant component of the broadcast. Foxtel considers the images of the Mission Winnow branding throughout the broadcast were fleeting, with the Ferrari team comprising only two cars out of a field of twenty that competed in the Monaco Formula One Grand Prix. Further, there was no extended or inappropriate focus on the Mission Winnow branding, with the branding receiving similar treatment to those of other sponsors. Foxtel considers that the visual images of the Mission Winnow branding instead happened in subordinate conjunction with ‘other matter’, namely the Monaco Formula One Grand Prix.
Further, we note that the Program, which consisted of predominately live-to-air coverage of the Monaco Formula One Grand Prix, was not produced by Foxtel or Fox Sports and, instead, supplied by Sky Sports, a supplier authorised to produce feeds of Formula One events. In Investigation Report No. 3145,[footnoteRef:25] the ACMA noted that the visual images of the Marlboro logo displayed on moving vehicles and driver jackets were so intertwined with the other matter it would have been difficult to remove or obscure each image. Similarly, in these circumstances, Foxtel was not able to exclude any Mission Winnow branding without affecting the integrity of the broadcast, as (i) Foxtel had no control over the camera positioning; (ii) the event was broadcast live-to-air; and (iii) the Mission Winnow branding was intertwined with the Monaco Formula One Grand Prix. [25:  Australian Communications and Media Authority, Investigation Report No. 3145 (2014), Motor Mate broadcast by Channel Seven (Perth) Pty Ltd on 5 November 2013.] 

Direct or indirect benefit
We understand that the presence of Mission Winnow branding at Monaco Formula One Grand Prix arose from a sponsorship relationship between PMI and Ferrari. Neither Formula One nor Foxtel/Fox Sports is involved in this relationship.
Furthermore, we can confirm that neither Foxtel nor Fox Sports received any direct or indirect benefit for the broadcast of the Mission Winnow branding on the Ferrari vehicles and livery at the event.
2.3 	Did Foxtel intend to broadcast tobacco advertising?
If the ACMA determines that the Mission Winnow branding contained within the Program constituted a ‘tobacco advertisement’, we submit that Foxtel did not have the requisite intention to be found in breach of section 13 of the TAP Act.
As noted by the ACMA in Investigation Report No. 2472,[footnoteRef:26] the test of intention for a contravention of section 13 of the TAP Act has been stated by the majority judges (Tracey and Robertson JJ) in Channel Seven Adelaide Pty Ltd v ACMA [2014] FCAFC32 to be: that the person broadcasting must be proved not only to intend to broadcast material which falls within the statutory definition of ‘tobacco advertisement’, but also to intend to promote, or give publicity to, smoking or tobacco products. [26:  Australian Communications and Media Authority, Investigation Report No. 2472 (2014), Channel Seven News broadcast by Channel Seven Adelaide Pty Ltd on 18 July 2010.] 

Based on the information available to Foxtel at the time of the Program’s broadcast, including PMI’s numerous public statements that Mission Winnow was not in any way associated with smoking or tobacco products, Foxtel could not have had the intention to promote, or give publicity to, smoking or tobacco products by incidentally broadcasting the Mission Winnow branding as part of its Monaco Formula One Grand Prix broadcast coverage. In addition, while Foxtel acknowledges the ACMA would consider any investigations relating to Mission Winnow branding on a case by case basis, at the time of the Program’s broadcast the ACMA had recently concluded that the broadcast of Mission Winnow branding, in circumstances virtually identical to this broadcast, did not constitute a ‘tobacco advertisement’ within the meaning of subsection 9(1), and so Foxtel submits that it could not have held the requisite intention to broadcast a ‘tobacco advertisement’ within the meaning of subsection 9(1) at the time of the broadcast of the Program.
3. 	Final comments
For the reasons set out above, we submit that Foxtel has complied with paragraph 10(1)(a) of Schedule 2 of the BSA:
1. The Program did not contain a ‘tobacco advertisement’ within the meaning of subsection 9(1) of the TAP Act.
2. Any tobacco advertisement was permitted by section 14 of the TAP Act as an incidental accompaniment to other matter, for which Foxtel did not receive any direct or indirect benefit.
3. Foxtel did not contravene the TAP Act because it had no intention to broadcast a tobacco advertisement in the Program.


Attachment C
Relevant legislation and the ACMA’s assessment process 
Relevant legislation 
Schedule 2 to the BSA: Standard Conditions
10 Conditions applicable to subscription television broadcasting licences
1. Each subscription television broadcasting licence is subject to the following conditions:
1. The licensee will not, in contravention of the Tobacco Advertising Prohibition Act 1992, broadcast a tobacco advertisement within the meaning of that Act.
[…]
TAP Act
Part 2—Interpretation 
9 Meaning of tobacco advertisement 
Basic meaning 
1. Subject to this section, for the purposes of this Act, a tobacco advertisement is any writing, still or moving picture, sign, symbol or other visual image, or any audible message, or any combination of 2 or more of those things, that gives publicity to, or otherwise promotes or is intended to promote: 
(a) smoking; or 
(b) the purchase or use of a tobacco product or a range of tobacco products; or 
(c) the whole or a part of a trade mark that is registered under the Trade Marks Act 1955 in respect of goods that are or include tobacco products; or 
(d) the whole or a part of a design that is registered under the Designs Act 2003 in relation to products that are or include tobacco products; or 
(e) the whole or a part of the name of a person: 
(i) who is a manufacturer of tobacco products; and 
(ii) whose name appears on, or on the packaging of, some or all of those products; or 
(f) any other words (for example the whole or a part of a brand name) or designs, or combination of words and designs, that are closely associated with a tobacco product or a range of tobacco products (whether also closely associated with other kinds of products).
[…]
Part 3—Prohibition of tobacco advertisements 
Division 1—Broadcasting of tobacco advertisements 
13 Tobacco advertisements not to be broadcast 
1. A person must not broadcast a tobacco advertisement in Australia or Norfolk Island on or after 1 July 1993 otherwise than as permitted by section 14. 
[…]
14 Accidental or incidental broadcast permitted 
A person may broadcast a tobacco advertisement if: 
1. the person broadcasts the advertisement as an accidental or incidental accompaniment to the broadcasting of other matter; and 
1. the person does not receive any direct or indirect benefit (whether financial or not) for broadcasting the advertisement (in addition to any direct or indirect benefit that the person receives for broadcasting the other matter).
Assessment and the ordinary reasonable viewer
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:27] [27:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the legislation.
[image: ]
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