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Investigation report no. BI-504
	[bookmark: ColumnTitle]Summary
	

	Licensee
	Peninsula Community Broadcasters Incorporated

	Station
	5GFM

	Type of service
	Community Broadcasting – Radio

	Date of broadcast
	21 June 2019

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992 (the BSA):
· paragraph 9(1)(b) [prohibition on broadcast of advertisements]
· paragraph 9(3)(b) [time limit for sponsorship announcements]

	[bookmark: _GoBack]Date finalised
	6 September 2019

	Decision
	No breach of paragraph 9(1)(b) of Schedule 2 to the BSA 
No breach of paragraph 9(3)(b) of Schedule 2 to the BSA





Background
On 1 July 2019, the Australian Communications and Media Authority (the ACMA) started an investigation under the Broadcasting Services Act 1992 (the BSA) into Peninsula Community Broadcasters Incorporated’s compliance with paragraphs 9(1)(b) and 9(3)(b) of Schedule 2 to the BSA.
Peninsula Community Broadcasters Incorporated is the licensee of 5GFM, a community radio broadcasting service. 5GFM is licensed to represent the general geographic area community interest in the Yorke Peninsula RA1 licence area in South Australia.
The ACMA started the investigation after receiving a complaint on 21 June 2019. The complaint alleged that, on that day at about 3:45pm:
· after a sponsorship announcement, the announcer broadcast information about the sponsor which effectively extended the length of the announcement to two minutes
· this may have taken the licensee over the time limit for sponsorship announcements for that hour
· the additional information given by the announcer made it sound more like an advertisement than a sponsorship announcement.
Assessment and submissions
This investigation is based on:
· the complaint 
· submissions from the licensee received by the ACMA on 14 July 2019 and 3 September 2019
· a recording of the content broadcast between 3:00pm and 4:00pm on 21 June 2019.
Other sources are identified where relevant.
When assessing content, the ACMA considers its meaning to an ‘ordinary reasonable’ listener or viewer. This includes the natural, ordinary meaning of the language, context, tenor and tone of the content, and any inferences that may be drawn from this meaning. 
Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

The ACMA then assesses whether the content complies with the relevant licence conditions.
The relevant licence conditions for this investigation are in Attachment A.


Issue 1: Did the licensee broadcast advertisements?
Finding
The licensee did not breach the licence condition in paragraph 9(1)(b) of Schedule 2 to the BSA. 
Reasons
Under paragraph 9(1)(b) of Schedule 2 to the BSA, community broadcasting licensees are prohibited from broadcasting advertisements. 
The BSA does not provide a definition of ‘advertisement’. However, the ACMA has taken the term to be potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service.[footnoteRef:2] [2:  Community Broadcasting Sponsorship Guidelines 2008, p3.] 

Subclauses 2(1) and 2(2) of Schedule 2 to the BSA set out exceptions to the general prohibition on the broadcast of advertisements by a community broadcasting licensee. This means that a broadcast may contain material that has the characteristics of an advertisement (that is, the material ‘promotes products or services’) if the Clause 2 exceptions apply to that material. 
When deciding whether a licensee has breached this licence condition, the ACMA must consider:
· whether the material broadcast was of an advertising character
· if so, whether any of the exceptions under Clause 2 of Schedule 2 to the BSA apply.
Was the material broadcast of an advertising character?
The recording of the content broadcast between 3:00pm and 4:00pm on 21 June 2019 contained material of an advertising character. A transcript of this material is in Attachment B.
This material included six pre-recorded announcements that were intended to promote the products or services of, or were designed or calculated to draw public attention to, the following businesses:
· Kurlben Painting (two announcements)
· Enfield Furnishers (one announcement)
· Copper Triangle Taxis (one announcement)
· The Kadina Village Motel (one announcement)
· Statewide Cinemas (one announcement).
This material also included information that the presenter provided live on-air that was designed or calculated to draw public attention to the Statewide Cinemas in Moonta and Kadina. This included the dates and times of film screenings, and the location of the cinemas.

Do any of the Clause 2 exceptions apply?
Paragraph 2(2)(b)
Sponsorship announcements that acknowledge financial support of the licensee or a program are allowed on community radio. The ACMA generally considers that an acknowledgement of a sponsor’s financial support (‘tag’):
· must state the name of the person or organisation that has given support in cash or in kind 
· must be attached to each individual sponsorship announcement
· must be clearly heard or visible and understood
· must be in the same language as the sponsorship announcement
· can be placed in any part of a sponsorship announcement, provided it is clear to listeners that the information to be broadcast and/or that has been broadcast is a sponsorship announcement.[footnoteRef:3] [3:  Community Broadcasting Sponsorship Guidelines 2008, p14.] 

The ACMA considers all six pre-recorded announcements were appropriately tagged and fall under the exception provided for by paragraph 2(2)(b):
· Five of the six pre-recorded announcements included the phrase ‘proud sponsor of 89.3 Gulf FM’, ‘proud sponsors of 89.3 Gulf FM’, ‘proudly sponsoring Gulf FM’, or ‘proud sponsor of local radio Gulf FM’.
· One of the six pre-recorded announcements did not include the word ‘sponsor’. However, it did state the following:
This weather forecast is proudly brought to you by Kurlben Painting.
The ACMA considers that an ordinary reasonable listener would understand this to be an acknowledgement of the financial support that the sponsor (Kurlben Painting) gave to a program (the weather forecast).
These matters are further considered at Issue 2 below.
Paragraph 2(2)(a)
Community information material or community promotional material is permitted on community radio. What constitutes community information material or community promotional material is considered on a case-by-case basis. The ACMA generally considers that this material includes:
· material about an appeal by a registered charity, or a non-profit or volunteer group […]
· announcements that can be seen to meet the needs of the community served by the licensee […]
· genuine community information material, such as local sporting events, community theatre or weather warnings
· announcements about goods or services, where the money raised benefits the community, a non-profit group or community organisation […][footnoteRef:4] [4:  Community Broadcasting Sponsorship Guidelines 2008, p9.] 

[bookmark: _Hlk18999140]Where a licensee receives payment for broadcasting community information material, the announcement should be tagged and must be included in the hourly sponsorship time limit.[footnoteRef:5] [5:  Ibid.] 

The complaint alleges that at approximately 3.45 pm the presenter ‘continued after the recorded sponsorship announcement with added information on the business making the total time for the announcement approximately 2 minutes for the one announcement’.
From the broadcast material provided, the ACMA considers that, following an identified sponsorship announcement for Statewide Cinemas, the presenter provided information about film screenings at cinemas in the Yorke Peninsula RA1 licence area, and the location of these cinemas. The presenter’s segment ran for approximately 1 minute and 13 seconds.
The licensee submitted that, in relation to the information that the presenter provided about Statewide Cinemas:
[…] [The presenter] as a community service to any movie-loving listeners, spoke for 75 seconds about the movies […] 
[…] 5GFM receives no payment, in cash or in kind, not even free tickets or any other reimbursement, in return for any presenter reading out times and dates of movie screenings on air. The presenter in the hour in question merely made 75 seconds of comment to assist listeners as a community service. He received nothing for this community service, neither did 5GFM. […]
Statewide Cinemas appear to be the only cinemas in the Yorke Peninsula RA1 licence area, where the licensee represents the general geographic area community interest. The presenter did not make any statements about these cinemas such as promoting the quality of these cinemas or promoting their website or phone numbers. The focus of the content was on genuine community information material that meets the needs of the general community in the licence area and is likely to be of interest to listeners.
Accordingly, the ACMA considers that the information that the presenter provided about Statewide Cinemas falls under the exception provided for by paragraph 2(2)(a).


Issue 2: Did the licensee exceed the sponsorship time limit?
Finding
The licensee did not breach the licence condition in paragraph 9(3)(b) of Schedule 2 to the BSA.
Reasons
A licensee is permitted to broadcast five minutes of sponsorship announcements in any hour of broadcast. For the purposes of calculation, an hour of broadcast is taken from the start of each clock hour. A sponsorship announcement acknowledges financial support of the licensee by a person or support of a program broadcast on a service provided under the licence. The duration of a sponsorship announcement includes the acknowledgement of support and play-in/play-out music to the announcement.
The recording of the content broadcast between 3:00pm and 4:00pm on 21 June 2019 contained 2 minutes and 30 seconds of sponsorship announcements.
As noted above, the ACMA considers that the information that the presenter provided about Statewide Cinemas is community information. Therefore, the 1 minute and 13 seconds that the presenter spent providing this information is not included in the total time for sponsorship announcements that were broadcast.
Accordingly, the licensee did not broadcast more than five minutes of sponsorship announcements between 3:00pm and 4:00pm on 21 June 2019.














Attachment A
Issue 1: Did the licensee broadcast advertisements?
Relevant provisions of the Broadcasting Services Act 1992 
[bookmark: _Toc417552681]Schedule 2—Standard conditions	
Part 1—Interpretation
2  Interpretation—certain things do not amount to broadcasting of advertisements
(1) 	For the purposes of this Schedule (other than paragraphs 7(1)(a), 8(1)(a), 9(1)(a), 10(1)(a) and 11(1)(a)), a person is not taken to broadcast an advertisement if:
(a)   	the person broadcasts matter of an advertising character as an accidental or incidental accompaniment to the broadcasting of other matter; and
(b)   	the person does not receive payment or other valuable consideration for broadcasting the advertising matter.
(2)	For the purposes of this Schedule (other than paragraph 9(1)(a)), the broadcasting by a community broadcasting licensee of:
(a)   	community information material or community promotional material; or
(b)   	a sponsorship announcement that acknowledges financial support by a person of the licensee or of a program broadcast on a service provided under the licence, whether or not the announcement:
(i)	specifies the name and address of, and a description of the general nature of any business or undertaking carried on by the person; or
(ii)	promotes activities, events, products, services or programs of the person; or
(c)   	material that announces or promotes a service provided under the licence, including material (whether by way of the announcement or promotion of activities, events, products, services or otherwise) that is likely to induce public support, whether financially or otherwise, or to make use of, the service or services provided under the licence;
is not taken to be the broadcasting of an advertisement.
[…]
[bookmark: _Toc417552704]Part 5—Community broadcasting licences
9  Conditions applicable to services provided under community broadcasting licences
(1)  	Each community broadcasting licence is subject to the following conditions:
[…]
(b)   	the licensee will not broadcast advertisements, and the licensee will not broadcast sponsorship announcements otherwise than as mentioned in this clause;
[...]

Interpretation of advertising taken from the Community Broadcasting Sponsorship Guidelines 2008.[footnoteRef:6] [6:  Community Broadcasting Sponsorship Guidelines 2008, p3.] 

In investigating complaints, the ACMA has previously had regard to the following:
· The High Court’s consideration of the meaning of the term ‘advertising’ in the context of the former Broadcasting Act 1942:
It would seem to be used in a broad general sense which would encompass a broadcast or telecast of material ‘designed or calculated to draw public attention’ to something … regardless of whether the broadcast or telecast ‘serves a purpose other than that of advertising’.[footnoteRef:7] [7:  Australian Capital Television Pty Ltd and the State of New South Wales v The Commonwealth (1992) 177 CLR 106 at 166.] 

· The plain English definition in the Macquarie Dictionary (Fourth Edition), which defines ‘advertisement’ as follows:
Advertisement: noun any device or public announcement, as a printed notice in a newspaper, a commercial film on television, a neon sign, etc., designed to attract public attention, bring in custom, etc.
Accordingly, an advertisement is potentially any broadcast that is intended to promote a product or service, regardless of whether payment in cash or in kind has been received by a licensee, or by any employee, agent, contractor or volunteer of the service.







Issue 2: Did the licensee exceed the hourly limit for sponsorship announcements?
Relevant provisions of the Broadcasting Services Act 1992 
Schedule 2 – Community broadcasting licences Part 5
9 Conditions applicable to services provided under community broadcasting licences.
(3) A community broadcasting licensee may broadcast sponsorship announcements on a particular community broadcasting service. However, they must not run in total for more than:
		[…] (b) [….] 5 minutes in any hour of broadcasting on that service.
(5)  In working out the length of time devoted to the broadcasting of sponsorship announcements, account is not to be taken of the broadcasting by a community broadcasting licensee of any of the following:
	(a)   	material that publicises programs to be broadcast by the licensee;
	(b)   	material that promotes the licensee’s products, services or activities for the broadcast of which the licensee does not receive any consideration in cash or in kind;
	(c)   	community information or community promotional material for the broadcast of which the licensee does not receive any consideration in cash or in kind;
	[…]











Attachment B
Transcript
[bookmark: _Hlk15379525]Pre-recorded announcements, and information that the presenter provided about Statewide Cinemas, broadcast on 5GFM between 3:00pm and 4:00pm on 21 June 2019.

	Time code
	Duration
	Transcript

	0:09-0:13
	00:04
	This weather forecast is proudly brought to you by Kurlben Painting.

	1:41-2:00
	00:19
	If you’ve been putting that painting job for ages, give Kurlben Painting a call. Locals employing locals. For a free no obligation quote, give [name] a call on [telephone number]. Kurlben Painting, for all your painting needs. Proud sponsor of 89.3 Gulf FM.

	12:37-12:52
	00:15
	Love better furniture, love better furniture. Love better prices, love better prices. We love Enfield Furnishers. Love country service, love country service. Love city prices. We love Enfield Furnishers. Proudly sponsoring Gulf FM.

	26:47-27:14
	00:27
	Off to the pub tonight? Why not call a cab? [Name] and his team from copper triangle taxis, phone [telephone number], provide fast reliable service day or night. Remember, calling a taxi is cheaper than losing your licence. [Telephone number] for a safe ride home. Group bookings welcome. Out and about to serve you. Copper Triangle Taxis, another proud sponsor of 89.3 Gulf FM.

	35:26-35:56
	00:30
	The Kadina Village Motel is your home away from home. Self-rated at a proud three and a half stars, you’ll enjoy real country hospitality along with a complementary bottle of wine and chocolates on arrival. So, be it a business trip, a family holiday or just to get away, make the Kadina Village Motel your home away from home. Give [name 1] or [name 2] a call on [telephone number]. Oh, and like us on Facebook. Kadina Village Motel, 28 Port Road. A proud sponsor of local radio Gulf FM.

	45:00-45:42
	00:42
	Statewide Cinemas in Moonta and Kadina bring the movies to you. Enjoy the latest movies on the big screen with surround sound in air-conditioned comfort all year round. Very affordable including concessions and children’s rates. Movie nights and great fundraisers too. So go on, get a group together and enjoy a night at the cinema. Moonta, phone [telephone number]. Or Kadina, [telephone number]. Or check out our website, statewidecinema.com.au. Like us on Facebook. Statewide Cinemas are proud sponsors of Gulf FM.

	45:43-46:56
	01:13
	Presenter: Yes, and we thank all our sponsors. And I thought I would, this would be a good time just to let you know what’s on at the Statewide Cinema. If you’re wanting to go to the Moonta Cinema, of course they’re not open now until Sunday. 11am is Aladdin, 1:50pm, Top End Wedding and 4:15pm MIB International. For those that don’t, that’s Men in Black International. Of course, that’s in the Moonta Town Hall down there in George Street, opposite Queen Square.
The Kadina cinemas are in the Ascot Theatre in Grove Street Kadina, opposite the NAB. And what have we got there? For today, we have, oh sorry it’s already gone in so there’s nothing else for today. But for tomorrow, 10:30am Toy Story 4, 1:00pm MIB International, 6pm Toy Story 4, 8:15 MIB International. Sunday, 11:00am Toy Story, and 1:30pm MIB International. And don’t forget She Shears is on Sunday the 30th at 3:00pm with light refreshments first. Bookings essential, so if you need to get that detail just give the station a ring when there’s someone here and we can give you the information on how to make a booking for that. And apparently the show is a goer. So there you go, that’s what’s on at the cinemas.
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