[bookmark: _GoBack][image: ]Form ACMA B7
Effective August 2014
Guidance notes

Application for prior approval of temporary breaches under section 67 of the Broadcasting Services Act 1992 (the BSA)
WHEN SHOULD AN ACMA B7 APPLICATION FORM BE LODGED? 
An ACMA B7 form should be used before a transaction takes place, or an agreement is entered into, that would place a person in breach of a provision of Division 2 (sections 53, 54, or 54A, 54B) or Division 3 (sections 55, 56 or 56A) of the BSA.  

If you have any difficulty completing the form, contact the Diversity, Localism and Accessibility Section in the ACMA Sydney Office during business hours on 1800 226 667.  



	Collection, use and disclosure of personal information

The Privacy Act 1988 (Cth) (the Privacy Act) imposes obligations on the ACMA in relation to the collection, security, quality, access, use and disclosure of personal information.  These obligations are detailed in the Australian Privacy Principles.  
The ACMA may only collect personal information if it is reasonably necessary for, or directly related to, one or more of the ACMA’s functions or activities. 
The purpose of the collection of information on this form, including personal information, is to make a decision on applications for prior approval of temporary breaches that may occur as a result of a transaction or agreement.  This information is required under section 67 of the BSA.

The ACMA maintains public registers of all approvals given by the ACMA under section 67 of the BSA and extensions granted by the ACMA under section 68, as well as notices to remedy breaches given under section 70 and extensions granted under section 71. The ACMA makes public approvals under section 67 once the transaction or agreement has taken place or been entered into.
The registers are open for public inspection and a person is entitled to be given a copy of, or an extract from, any entry in the register. The ACMA may charge fees for these services. 
The ACMA will not use the personal information for any other purpose, nor will we disclose it, other than as noted above, unless we have the individual’s consent or we are otherwise permitted to do so under the Privacy Act.  

If the personal information is not provided it may not be a valid application and it may not be a valid application and you may be contacted and asked to submit a new form, as noted above.    

Further information on the Privacy Act and the ACMA’s Privacy Policy is available www.acma.gov.au/privacypolicy. 

The Privacy Policy contains details about how you may access personal information about you that is held by the ACMA, and seek the correction of such information.  It also explains how you may complain about a breach of the Privacy Act and how we will deal with such a complaint. Should you have any questions in this regard please contact the ACMA’s privacy contact officer on 1800 226 667 or by email at privacy@acma.gov.au.






COMPLETING THE FORM ACMA B7

 PART A 

Applicant

Each person seeking approval for a breach must be identified in the Form ACMA B7.

Contact Person (s)

Provide the name and contact details of the person or persons the ACMA may contact if further information or clarification is required in relation to this application. Please also indicate which persons the contact person is representing and may speak on behalf of. If it is necessary to add additional contact persons please do so by inserting an additional table. Please note the contact person will need to certify they have been authorised to accept service on behalf of the applicant(s).

PART B 

The transaction or agreement 

You must include a full and detailed description of the transaction or agreement. Where relevant, the response to 4 must include (without limitation): 

(a) the date on which any contracts, arrangements, understandings or proposals were, or are intended to be, entered into; 
(b) the date on which any bid was, or is intended to be, made;
(c) the date on which any bid was, or is expected to be, accepted;
(d) the date on which the transaction or agreement is intended to be completed;
(e) details of any approvals required from Federal, State or Local government regulators or authorities in order for the transaction to proceed;
(f) any actions by third parties (such as financiers, shareholders, suppliers or joint venture partners) on which the transaction or agreement is dependent; and
(g) the commercial rationale for the transaction or agreement.

Where available, full and current copies of any offer documents, contracts, deeds, proposals or other agreements documenting the proposed transaction or agreement should be attached to the form. 

Please note section 67 refers to ‘a transaction’ that takes place or ‘an agreement’ that is entered into. Applicants must specify whether the relevant date relates to a transaction or an agreement.

In response to 5, list all licence areas which are affected by the proposed transaction or agreement, not only those in which breaches are anticipated. The description in the second column of the table does not need to be long.

In the table at 6, state the section of the BSA that will be breached by the transaction or agreement and describe the breach.
The action proposed to remedy the breach 

Your response to 7 must provide a full description of the action proposed to be taken by each applicant, including where relevant (without limitation): 

(a) details of each person involved;
(b) a detailed timetable for the planned actions;
(c) details of any factors which may affect implementation of the planned remedy; and
(d) details of actions which will be taken by the applicants should the proposed remedial action not be taken, or not be completed, for any reason.

Where available, full and current copies of contracts, deeds, proposal or other agreements documenting the proposed action should be attached to the form. 

Where an application is made pursuant to section 67 of the BSA, the ACMA must be satisfied that the applicant will take action to ensure that each breach ceases.

In relation to 9 please note that pursuant to section 67 of the BSA, the period specified for action in a notice approving a breach must be six months, one year, or two years.

Responses to 10 should explain why a shorter period of time would not suffice. Responses should include:

(a) details of the time said to be required for each step in the remedial action and justification for this amount of time.
(b) details of any factor requiring ‘time’ to be taken, this may include notice provisions in contracts and statutory time-frames for taking certain action.

Businesses or entities to be acquired 

If it is not possible for the applicant to liaise with the Acquisition Businesses to gather the information required in 11 to 13 , the responses must be as complete as possible on the basis of information available to the applicant (the sources of information relied upon should be cited to support claims made). 

The business/entity proposed to be divested 

Response to 14(e) must include, as a minimum and without limitation:

(a) if the business or entity is a public company, a copy of the company’s most recent Annual Report and monthly profit and loss statements for all months since the end of the last audit period;
(b) a copy of the business or entity's most recent audited financial statements and monthly profit and loss statements for all months since the end of the last audit period; or
(c) if neither of the above are available, a copy of the business or entity's unaudited accounts, including the business or entity's most recent management accounts, and monthly profit and loss balance statements for all months since the end of the last accounting period.

In addition, if available please provide a current business plan. 

Response to 14(f) must stipulate, as a minimum and without limitation, any:

(a) content sharing arrangements;
(b) promotional / advertising sharing arrangements;
(c) supply arrangements;
(d) equipment sharing arrangements; or
(e) back-office sharing arrangements

the business or entity has with any member or members of its current corporate group. 

The response must detail (without limitation): 

(a) the financial benefit (direct or indirect) the business or entity gains from the contracts, relationships or arrangements;
(b) the duration and termination provisions of the contracts, relationships or arrangements;
(c) the likelihood of the contracts, relationships or arrangements continuing after the business or entity is sold; and
(d) the ability of the business or entity to enter into equivalent contracts, relationships or arrangements after it is sold.

Where available, full and current copies of any arrangements, contracts, or other documents referred to should be attached to the form, with relevant sections flagged. 

Response to 14(g) must detail (without limitation):

(a) the financial benefit (direct or indirect) the business or entity gains from the contracts, relationships or arrangements (including where relevant, volume discounts);
(b) the duration and termination provisions of the contracts, relationships or arrangements;
(c) the likelihood of the contracts, relationships or arrangements continuing after the business or entity is sold; and
(d) the ability of the business or entity to enter into equivalent contracts, relationships or arrangements after it is sold.
Where available, full and current copies of any arrangements, contracts, or other documents referred to should be attached to the form, with relevant sections flagged. 

Response to 14(h) must provide any further information which will materially assist the ACMA in determining whether the business or entity can operate as a viable business independent of its current corporate group.

Protection of the business / entity proposed to be divested 

If relevant, any draft undertakings offered might address such issues as:

(a) maintenance of the business or entity as an independent and viable going concern;
(b) separation of the business or entity to be divested (including quarantining of the board and
(c) management);
(d) limits on the ability of the acquirer to remove or appoint directors to the board of the business or entity to be divested, except as necessary to implement the action to be taken to remedy the breach;
(e) no transfer of assets between the acquirer and the business or entity to be divested, except as necessary to implement the action to be taken to remedy the breach;
(f) no poaching of the staff or key contracts of the business or entity to be divested, except as necessary to implement the action to be taken to remedy the breach;
(g) no removal of capital from the business or entity to be divested, except as necessary to implement the action to be taken to remedy the breach;
(h) no access by the acquirer to the confidential information of the business or entity to be divested, except as necessary to implement the action to be taken to remedy the breach; and
(i) provision to the ACMA of an independent report on compliance with the undertakings.

Sale of the business / entity proposed to be divested 

Response to 16 must include where relevant (without limitation) the timetable for sale, any agents engaged to assist with the sale, any steps already taken towards the sale and the end date for completion of the sale.

Any undertakings offered in relation to 16 should address the contingency that the proposed sale is not completed by the date for completion and outline alternative action to be taken in that event which will remedy the breach.

Director ceasing to hold position 

Response to 17 must include where relevant (without limitation) the timetable for the planned action, any relevant sections of the company's constitution relating to the removal of directors or the ability of directors to cease to hold their position, a discussion of any issues which may hinder, delay or prevent implementation of the plan, and any contracts or agreements relating to the director ceasing to hold his or her position that have already been entered into. 

Person ceasing to be in a position to exercise control 

Response to 18 must include where relevant (without limitation) the timetable for the planned action, any notice periods which must be complied with before a relevant contract can be terminated, a discussion of any issues which may hinder, delay or prevent the person from ceasing to be in a position to exercise control as planned, and any relevant contracts or agreements already entered into. 

In response to 19 consider providing the ACMA with draft undertakings in relation to ensuring the relevant person does not remain in a position to exercise control. 

Other Action to remedy breach
 
Applicants must contact the ACMA to discuss the information to be provided in this section. In most cases the ACMA encourages the applicant to set up a meeting or teleconference with it at least three weeks in advance of lodging the application. 

Information on applications made to the ACCC 

Many media mergers are likely to require both ACMA and ACCC clearance.


Objectives of the transaction or agreement 

In order to approve a breach pursuant to section 67 of the BSA, the ACMA must be satisfied that the transaction or agreement would place the applicant in breach of a relevant provision of the BSA, that the applicant will take action to ensure that the breach ceases, and that the breach is incidental to the objectives of the transaction or agreement. 

The ACMA’s discretion 

The most relevant objects of the BSA for the purposes of the application are found in sections 3(1)(a),(b),(c),(e),(ea) and (f). 

Other matters  

In deciding whether to approve the transaction, the ACMA may have regard to any relevant, current and valid undertakings that have been accepted under section 61AS, and any other matters the ACMA considers relevant.

If any relevant undertakings have been cancelled or withdrawn, provide a copy of relevant correspondence, and information as to the effective date and why they were withdrawn or cancelled.

PART C 

Certification of the application 

The application must be certified by the applicant, or an authorised officer or agent of the applicant(s). Giving false or misleading information is a serious offence.

The person certifying the contents of the form and authorised to accept service must complete their contact details.

PART D 

Consent for information in the application to be shared with the ACCC 

If for any reasons the applicant cannot or does not wish to give the consent, the situation should be discussed with the ACMA.
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