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	File No.
	ACMA2016/583

	Carriage Service Provider
	Crunch Tel Pty Ltd

	ACN 
	614 059 559

	Type of Service or Product
	Landline, mobile and internet (ADSL, NBN)

	Scope
	Telecommunications Consumer Protections Code C628:2015, Chapter 7 Changing Suppliers



Findings
The Australian Communications and Media Authority (ACMA) is of the view that Crunch Tel Pty Ltd (ACN 614 059 559) (Crunch Tel) has contravened clauses 7.1, 7.2.2, 7.3, 7.4, 7.5.1(a), and 7.6 of the Telecommunications Consumer Protections Code C628:2015 (TCP Code). Specifically:
· Clause 7.1: Crunch Tel did not take the steps specified in clauses 7.1.1(a) to ensure that 408 consumers that were the subject of a Transfer had provided their consent to a Transfer; 
· Clause 7.2.2: before initiating a Transfer, Crunch Tel did not ensure that 408 customers received the information identified in clauses 7.2.2(a) to (j) of the TCP Code;
· Clause 7.3: Crunch Tel did not take the steps specified in clauses 7.3.1, 7.3.2, 7.3.3 and 7.3.4 to validate that the telecommunications services of 408 consumers could be Transferred;
· Clause 7.4: Crunch Tel failed to keep 408 consumers informed during a Transfer process as specified in clauses 7.4.1(a), (b) and (c);
· Clause 7.5.1(a): Crunch Tel did not use reasonable efforts to notify 408 customers of the completion of a Transfer on the day it occurred; and
· Clause 7.6: Crunch Tel failed to create and retain records as specified in clauses 7.6.1(a) and (b) to enable 408 customers to verify the Transfer process was undertaken in accordance with Chapter 7 of the TCP Code.
Background
1. On 16 February 2017, the ACMA commenced an investigation into Crunch Tel’s compliance with Chapter 7 of the TCP Code.
2. On the same day, the ACMA gave Crunch Tel a statutory notice (the Notice) under subsection 521(2) of the Telecommunications Act 1997 (the Act) requiring the production of information and copies of documents demonstrating how the Transfer of a customer base to Crunch Tel from Crunch Networks Pty Ltd (ACN 608 506 332) (Crunch Networks) complied with Chapter 7 of the TCP Code.
3. On 28 February 2017, Watson Mangioni Lawyers Pty Ltd, acting on behalf of Crunch Tel, provided the ACMA with a response to the Notice.
4. On 5 May 2017, the ACMA provided Crunch Tel with a preliminary investigation report outlining its preliminary findings.
5. On 25 May 2017, Watson Mangioni Lawyers Pty Ltd, acting on behalf of Crunch Tel, provided the ACMA with its submission dated 24 May 2017 in response to those preliminary findings. 
6. The TCP Code is registered under Part 6 of the Act. The TCP Code contains rules about how carriage service providers (CSPs) deal with their residential and small business customers.
7. Chapter 7 of the TCP Code places obligations on Suppliers and Gaining Suppliers when consumers seek to change their current Supplier of a telecommunications service to an alternative Supplier.  It also sets out Supplier’s obligations to customers when a Transfer of a customer’s telecommunications service arises as a result of the sale of a Supplier’s business or a corporate reorganisation of the Supplier.
8. The TCP Code defines Transfer as “the transfer of all or part of a Consumer’s Telecommunications Service from one Supplier to the Gaining Supplier”.
9. Crunch Tel is an Australian company that provides telephone and internet services to residential and small business customers.  It is therefore a CSP within the meaning of the Act and a Supplier for the purposes of the TCP Code, which sets out a range of requirements for Suppliers.
10. In the course of this investigation, the ACMA examined the information obtained from Crunch Tel in response to the Notice, information received by the ACMA directly from two complainants, and Crunch Tel’s submission of 25 May 2017 in response to the preliminary findings.
Findings and Reasons
11. Having assessed the evidence and information before it, the ACMA is of the view that Crunch Tel has contravened clauses 7.1, 7.2.2, 7.3, 7.4, 7.5.1(a), and 7.6 of the TCP Code.  Details of the contraventions are set out below.
Clause 7.9 Sale of Supplier’s business or Supplier reorganisation
12. Clause 7.9 states that if a Supplier proposes to Transfer a customer’s telecommunications service as the result of a sale of the Supplier’s business or a corporate reorganisation, the Supplier must notify the customer in writing prior to that Transfer being initiated.  The Supplier must also ensure that that customer may terminate its customer contract for that telecommunications service within the period specified in clause 7.9.
13. In the Crunch Tel response to the Notice, the ACMA was advised that on 1 October 2016:
a. Crunch Networks sold its business assets, including customer contracts and Supplier contracts, to Crunch Tel;
b. 408 customers who were contracted with Crunch Networks were “‘transferred’ to Crunch Tel as part of the sale of Crunch Networks’ business”, with the services provided being unchanged; and
c. the wholesale supplier did not change, therefore ‘no services were disconnected, churned or ported at any time, and the services were not transferred from one supplier to another’.
14. As Crunch Networks and Crunch Tel are separate legal entities, both are separate Suppliers, as defined in clause 2.1 of the TCP Code.  As such, a Transfer as defined in the TCP Code took place from one Supplier, being Crunch Networks (now under external administration), to another Supplier, known as the Gaining Supplier, being Crunch Tel.
15. If a Supplier proposes to Transfer its customer’s telecommunications service as a result of a sale of the Supplier’s business or a corporate reorganisation, clause 7.9.1 of the TCP Code places an obligation on the losing Supplier (Crunch Networks) to notify its customers in writing prior to that Transfer being initiated and undertake the actions set out in clause 7.9.1.
16. The ACMA asked the two complainants whether Crunch Networks notified them of the Transfer to Crunch Tel. Both complainants advised the ACMA that they only became aware of the Transfer to Crunch Tel, after contacting the Telecommunications Industry Ombudsman (TIO).  
17. In its submission of 25 May 2017, Crunch Tel stated that on 1 October 2016, Crunch Networks sold its business assets, including customer contracts and supplier contracts, to Crunch Tel, and the relevant contracts were assigned to Crunch Tel.
18. Crunch Tel further advised that until 1 October 2016, pursuant to the Sale Agreement it had with Crunch Networks, Crunch Networks was required to conduct the business in compliance with all applicable laws and regulations.  It stated that at the date of the Agreement, being 4 October 2016, Crunch Tel was led to believe Crunch Networks complied with all laws and regulations, including clause 7.9 of the TCP Code.
19. Crunch Tel could not provide any evidence to show Crunch Networks complied with clause 7.9.1, and there is no evidence that Crunch Tel undertook due diligence regarding compliance by Crunch Networks with this clause, prior to the sale.
20. The ACMA is of the view that the existence of a Sale Agreement between two Suppliers does not demonstrate that Crunch Networks complied with clause 7.9.
21. Additionally, in its submission of 25 May 2017, Crunch Tel advised the customer transfer took place on 1 October 2016 and that the Sale Agreement was signed on 4 October 2016. That is, the Sale Agreement was signed after the customers had effectively been transferred to Crunch Tel.
22. As such, the ACMA is satisfied that Crunch Networks did not comply with clause 7.9.1 regarding the Transfer to Crunch Tel of two customers, and Crunch Networks did not notify these customers prior to the Transfer being initiated, nor provide its customers with an opportunity to terminate their customer contracts.
23. In the ACMA’s view, Crunch Tel should have satisfied itself of the actions taken by Crunch Networks prior to the customer transfer, with a view to establishing what it would need to do as the Gaining Supplier.  It does not appear that Crunch Tel undertook any actions to form a reasonable basis that Crunch Networks had complied with clause 7.9 and therefore it could rely on the exception in clause 7.9.2 of the TCP Code.
24. Clause 7.9.2 provides that where a Supplier complies with the terms of clause 7.9, the Supplier is not required to comply with the other provisions of Chapter 7 of the TCP Code, except clauses 7.4, 7.5 and 7.7.
25. The practical effect of clause 7.9.2 is that if clause 7.9 is not complied with by the losing Supplier (being Crunch Networks), the Gaining Supplier (in this case, Crunch Tel) is required to comply with all other provisions in Chapter 7. For the reasons set out above, in this case the ACMA is satisfied that Crunch Tel is required to comply with all the provisions in Chapter 7 as a consequence of the failure by Crunch Networks to comply with clause 7.9 regarding the Transfer.
Clause 7.1 Obtaining Consent
26. Clause 7.1 requires a Gaining Supplier to use reasonable endeavours to ensure that a consumer is only the subject of a Transfer to a Gaining Supplier if the consumer has provided their consent to such a Transfer. Clause 7.1.1 states that a Gaining Supplier must take the steps in paragraphs (a) and (b) to enable this outcome.  Relevantly, clause 7.1.1(a) states the Gaining Supplier must ensure that the customer provides consent to the Transfer.
27. In the Notice, Crunch Tel was requested to provide a detailed written description of the circumstances in which customers of Crunch Networks were Transferred to Crunch Tel and the processes and procedures undertaken by Crunch Tel to ensure compliance with Chapter 7 of the TCP Code.
28. In Crunch Tel’s response to the Notice, the ACMA was informed that Crunch Tel notified its customers in writing that the services were Transferred from Crunch Networks.  The ACMA was provided an excerpt of the wording Crunch Tel states that it used to notify customers of the Transfer:
“From 1 October 2016, Crunch Networks Pty Ltd becomes Crunch Tel Pty Ltd. The
existing Customer Service Team and Management will continue to service your
telecommunications needs in the same professional manner that you are accustomed
to. Your current contracts and pricinq are not affected. You will notice the name change
and a new ABN on your invoices from this date. Should you have any questions, please
call our office on 1300 78 30 67.’”
29. Crunch Tel’s response, however, did not provide any evidence to show how, and when, it sought consent from consumers and how it ensured consent was provided by customers of Crunch Networks.
30. In its submission of 25 May 2017, Crunch Tel stated, ‘if Crunch Networks did not comply with clause 7.9.1 of the TCP Code, Crunch Tel accepts that it did not comply with clauses 7.1, 7.2, 7.3 and 7.6 of the TCP Code…’
31. The ACMA is therefore satisfied that Crunch Tel contravened clause 7.1 of the TCP on 1 October 2016, when 408 consumers were Transferred from Crunch Networks to Crunch Tel, and Crunch Tel failed to take steps to ensure those customers provided consent to the Transfer as specified in clause 7.1.1(a).
32. Given the above finding, consideration has not been given to whether the Gaining Supplier also used its reasonable endeavours to ensure the person requesting the Transfer is the rights of use holder, or an authorised representative of that person, as required by clause 7.1.1(b).
Clause 7.2 Process and information requirements for Transfers
33. Clause 7.2.2 states that before initiating a Transfer, or when requested by a consumer, a Gaining Supplier must ensure that the consumer receives at least the information identified in clauses 7.2.2(a) to (j) of the TCP Code regarding the gaining Supplier and the Transfer process.
34. Clauses 7.2.2(a) to (j) require the provision of at least the following information:
a. the name and contact details of the Gaining Supplier;
b. that the offer to Transfer the telecommunications service is subject to validating that it can be Transferred;
c. details as to whether there will be an interruption or change to the service during or as a result of the Transfer process;
d. what type of equipment would be compatible with the Gaining Supplier’s telecommunications service;
e. the relevant terms and conditions relating to any equipment purchased from the Gaining Supplier for use with the service being Transferred;
f. that the consumer may have to pay a penalty or cancellation fee to their existing Supplier, and that there may be other consequences if they are ending their existing customer contract with another Supplier early;
g. that the Gaining Supplier will use reasonable efforts to notify the consumer of the completion of the Transfer on the day it occurs, or, if the completion of the Transfer relies on a third party, on the day the Gaining Supplier is advised that completion has occurred;
h. the appropriate contact details for lodging an inquiry or a complaint about any aspect of the Transfer if this process is different to the Gaining Supplier’s normal complaint handling process;
i. the mechanism by which the consumer can ascertain that the Transfer has occurred; and
j. any other terms and conditions of the Transfer.
35. Information from two complainants that were interviewed by the ACMA indicates neither of them received the minimum information in clauses 7.2.2(a) to (j) before they were Transferred to Crunch Tel.  The two complainants were not aware of the Transfer until after they made contact with the TIO.
36. Crunch Tel, in its response to the Notice, provided the ACMA with a copy of a customer’s invoice issued on 5 November 2016, for the billing period 1 – 31 October 2016, being after the date of the Transfer.  That invoice contains the wording referred to by Crunch Tel (at paragraph 28 above), which is after the Transfer.
37. As the response to the Notice states that affected consumers received notice of the Transfer from Crunch Networks to Crunch Tel in writing by Crunch Tel, and the only document provided in response to the Notice by Crunch Tel that includes this wording is a customer invoice issued over a month after the actual Transfer took place, the ACMA is not satisfied that affected consumers were provided with any information by Crunch Tel before the Transfer took place.
38. As mentioned above, in its submission of 25 May 2017, Crunch Tel stated, ‘if Crunch Networks did not comply with clause 7.9.1 of the TCP Code, Crunch Tel accepts that it did not comply with clauses 7.1, 7.2, 7.3 and 7.6 of the TCP Code…’
39. The ACMA is therefore satisfied that on 1 October 2016, Crunch Tel contravened the requirements of clause 7.2.2 of the TCP Code on 408 occasions.
Clause 7.3 Transfer Validation
40. Clause 7.3 requires the Gaining Supplier to undertake activity to validate that the telecommunications service can be Transferred.  A Gaining Supplier must take the action set out in clauses 7.3.1, 7.3.2, 7.3.3 and 7.3.4 of the TCP Code.
41. In the Notice, Crunch Tel was requested to provide for the first ten customer Transfers, copies of documents it has kept pursuant to clause 7.6 of the TCP Code, to enable customers to verify that the Transfer process was undertaken in accordance with Chapter 7 of the TCP Code.
42. The ACMA was advised by Crunch Tel at paragraph 12 of its response to the Notice that it is not required to comply with clause 7.6, and as such, it did not provide copies of documents.
43. In its submission of 25 May 2017, Crunch Tel stated, ‘if Crunch Networks did not comply with clause 7.9.1 of the TCP Code, Crunch Tel accepts that it did not comply with clauses 7.1, 7.2, 7.3 and 7.6 of the TCP Code…’
44. As the ACMA was not provided with copies of documents verifying the Transfer process was undertaken in accordance with Chapter 7 (which includes clause 7.3), the ACMA is satisfied that Crunch Tel has not complied with clause 7.3 of the TCP Code and did not undertake any of the activities specified in clauses 7.3.1, 7.3.2, 7.3.3 and 7.3.4 for the 408 consumers that were the subject of the Transfer.
Clause 7.4 Consumers to be kept informed
45. Clause 7.4 of the TCP Code states that during the Transfer process the Gaining Supplier must give consumers the information specified in clauses 7.4.1(a), (b) and (c) including information about when the Transfer will take place and any applicable cooling off period, changes to the Transfer process which may affect the consumer and any changes to the estimated time by which the Transfer will be completed.
46. As set out above, at paragraphs 28-30, 35-38, and 44, there is no evidence that Crunch Tel contacted consumers prior to the Transfer taking effect.  The ACMA is therefore satisfied that Crunch Tel has not complied with clause 7.4 of the TCP Code by failing to keep the 408 consumers that were the subject of the Transfer informed during the Transfer process.
Clause 7.5 Notification of completion of a Transfer
47. Clause 7.5.1(a) requires the Gaining Supplier to use reasonable endeavours to notify the customer of the completion of the Transfer on the day it occurs or, if the completion of the Transfer relies on a third party, on the day the Gaining Supplier is advised that the completion has occurred.
48. In the Notice, Crunch Tel was requested to provide a detailed written description of the processes and procedures undertaken to ensure compliance with Chapter 7 of the TCP Code.  Crunch Tel’s response does not outline how it made reasonable efforts to notify customers within the timeframes specified in clause 7.5.1(a). Crunch Tel did not state it relied on a third party to complete the Transfer.
49. The response to the Notice confirmed the Transfer took place on 1 October 2016, but the invoices provided by Crunch Tel in relation to Complainant A’s service indicate that he was not advised until 5 November 2016, at the earliest, of the Transfer, in his monthly bill.
50. The ACMA is therefore satisfied that Crunch Tel has not complied with clause 7.5.1(a) of the TCP Code as it did not use reasonable endeavours to notify 408 customers of the completion of the Transfer on the day it occurred.

Clause 7.6 Keeping records regarding Transfers
51. Clause 7.6 requires a Gaining Supplier to keep records to enable a customer to verify that the Transfer process was undertaken in accordance with Chapter 7 of the TCP Code.
52. Clause 7.6.1 states that a Gaining Supplier must create and retain for a minimum of 2 years after the completion of the Transfer, or as required by law, auditable records establishing that:
a. the person who authorised the Transfer advised the Gaining Supplier that they were authorised to do so; and
b. the Transfer was undertaken in accordance with Chapter 7 of the TCP Code. 
53. The Notice required Crunch Tel to provide, in relation to the first ten Transfers from Crunch Networks, copies of documents kept by Crunch Tel pursuant to clause 7.6 of the TCP Code.
54. The Notice also required Crunch Tel to provide copies of documents relating to the Transfer of two consumers, Complainant A and Complainant B, including recordings and transcripts of sales information provided to the consumers prior to consent, documents relating to initial consent as well as the customer Contract and other information sent to the consumer in connection with the Transfer.
55. In response to the provision of information relating to Complainant A, Crunch Tel provided a copy of three invoices issued to him for the billing periods 1-31 October 2016, 1 November – 30 November 2016 and 1 December – 31 December 2016.  Additionally, Crunch Tel provided a copy of the Asset Sale Agreement between Crunch Networks, Crunch Tel and the Vendor Guarantor and a letter from the wholesale provider to Crunch Tel.  No records were provided relating to the Transfer of Complainant A’s service, as requested.
56. In its submission of 25 May 2017, Crunch Tel provided a copy of four invoices issued to Complainant B’s business name for the billing periods 1 September - 30 September 2016, 1 October - 31 October 2016, 1 November – 30 November 2016 and 1 December – 31 December 2016. No records were provided in relation to the Transfer of Complainant B’s service.
57. As set out in paragraph 25, the ACMA’s view is that Crunch Tel is required to comply with all the provisions in Chapter 7 on the basis that there is no evidence to suggest that Crunch Networks complied with clause 7.9 regarding the Transfer, and accordingly the ACMA is satisfied that it did not do so.
58. As mentioned earlier, in its submission of 25 May 2017, Crunch Tel stated, ‘if Crunch Networks did not comply with clause 7.9.1 of the TCP Code, Crunch Tel accepts that it did not comply with clauses 7.1, 7.2, 7.3 and 7.6 of the TCP Code…’
59. Given the above, the ACMA is satisfied that Crunch Tel did not comply with clause 7.6 on 408 occasions as it did not create or retain records in relation to 408 customers to enable the customer to verify the Transfer process was undertaken in accordance with Chapter 7 of the TCP Code.
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