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	Licensee
	Commonwealth Broadcasting Corporation Pty Ltd

	Station
	Kiis FM

	Type of service
	Commercial—Radio

	Name of program
	Election advertisement

	Date of broadcast
	18 May 2019

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992

	Date Finalised
	23 August 2019

	Finding
	No breach of subclause 3A(2) [broadcast of election advertisement] 
No breach of paragraph 7(1)(j) [comply with clause 3A] 




Background
In June 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the alleged broadcast of an election advertisement for the Liberal Party of Australia.
The advertisement was allegedly broadcast on Kiis FM by Commonwealth Broadcasting Corporation Pty Ltd on 18 May 2019 at approximately 2.35 pm. 
The election blackout period for the 2019 Australian Federal Election commenced at the end of Wednesday 15 May 2019 and concluded at the close of the poll on 18 May 2019.
The ACMA has investigated the licensee’s compliance with the licence condition in paragraph 7(1)(j) of Schedule 2 to the BSA, which requires compliance with subclause 3A(2) [broadcast of election advertisement] of Schedule 2 to the BSA (extracts of relevant provisions are at Attachment A). 
The advertisement
The complainant stated the advertisement was for the Liberal Party of Australia and political in nature. 
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance.
This investigation has taken into account the complaint (extracts of which are at Attachment B), submissions from the broadcaster (extracts of which are at Attachment C). Other sources are identified in this report where relevant.
Issue: Election Advertisement
Finding
The licensee did not breach subclause 3A(2) or paragraph 7(1)(j) of Schedule 2 to the BSA.
Reasons
In assessing compliance with subclause 3A(2), the ACMA asks:
· Was the advertisement an ‘election advertisement’?
· If so, was the advertisement broadcast during the ‘relevant period’?
The complainant submitted that an advertisement for the Liberal Party that included ‘slogans’ was broadcast at approximately 2.35 pm on 18 May 2019.
The licensee submitted that it did not broadcast an election advertisement on 18 May 2019. It noted that an advertisement for News Corporation was broadcast at 2.29 pm which made reference to the federal election: 
How’s the election going to affect you. Subscribe before you decide. And get trusted news from the Daily Telegraph which is $12 for the first 12 weeks. Minimum Cost $4. Conditions Apply. Hurry, search The Daily Telegraph Deal. The Daily Telegraph, we’re for you.
Material broadcast
A copy of all material broadcast by the licensee between 2.00 pm and 3.00 pm was reviewed. The content included music interspersed with advertisements and comments and promotions by the host. All advertisements broadcast during these times were for commercially available goods and services. The Daily Telegraph advertisement referenced by the licensee was noted. No content was identified that resembled that described in the complaint. 
Was the advertisement an ‘election advertisement’?
For content to fall within paragraph (a) of the definition of ‘election advertisement’, it must satisfy both limbs of that paragraph. That is:
· the content broadcast must contain ‘election matter’ that relates to that election; and 
· the licensee must have received, or is to receive, payment or other consideration for the broadcast. 
The term ‘election matter’ is defined at Schedule 2 to the BSA and includes:
(a) matter commenting on, or soliciting votes for, a candidate at the election; 
(b) matter commenting on, or advocating support of, a political party to which a candidate at the election belongs; 
(c) matter commenting on, stating or indicating any of the matters being submitted to the electors at the election or any part of the policy of a candidate at the election or of the political party to which a candidate at the election belongs; 
(d) matter referring to a meeting held or to be held in connection with the election. 
None of the advertisements broadcast during the reviewed period satisfied any of the criteria that define ‘election matter’. Therefore, the ACMA does not consider that any of the advertisements were election advertisements. Consequently, it is not necessary to consider whether the advertisements were broadcast during the relevant period.
Accordingly, the licensee did not breach subclause 3A(2) or paragraph 7(1)(j) of Schedule 2 to the BSA.
Attachment A
Relevant provisions
Schedule 2 to the BSA provides:
1 Definitions 
In this Schedule:
[…]
election means an election to a Parliament or a local government authority of a State or Territory.
election advertisement, in relation to an election, means: 
(a) an advertisement: 
(i) that contains election matter that relates to that election; and 
(ii) in respect of the broadcasting of which the relevant licensee has received or is to receive, directly or indirectly, any money or other consideration; or 
(b) an announcement containing a statement to the effect that a program that is to be or has been broadcast is or was sponsored by a person or persons and indicating that the person is a candidate, or one or more of the persons is or are candidates, at the election; or 
(c) an announcement containing a statement to the effect that a program that is to be or has been broadcast is or was sponsored by a particular political party where a candidate at the election belongs to that party. 
election matter, in relation to an election, means matter of any of the following kinds: 
(a) matter commenting on, or soliciting votes for, a candidate at the election; 
(b) matter commenting on, or advocating support of, a political party to which a candidate at the election belongs; 
(c) matter commenting on, stating or indicating any of the matters being submitted to the electors at the election or any part of the policy of a candidate at the election or of the political party to which a candidate at the election belongs; 
(d) matter referring to a meeting held or to be held in connection with the election. 
[…]
relevant period, in relation to an election, means the period that commences at the end of the Wednesday before the polling day for the election and ends at the close of the poll on that polling day.
[…]
3A Broadcasting of election advertisements
[…]
(2) If: 
           (a) a broadcaster has a licence that has a licence area; and 
           (b) an election to a Parliament is to be held; and 
           (c) the licence area overlaps, contains or is contained in the area of Australia to which the election relates; 
the broadcaster must not broadcast under the licence an election advertisement in relation to the election during the relevant period. 
[…]
7 Conditions of commercial television broadcasting licences 
(1) Each commercial television broadcasting licence is subject to the following conditions:
[…]
(j) the licensee will comply with the requirements of clauses 3, 3A, 4, 5 and 6;
[…] 

Attachment B
Extracts from original complaint to the ACMA dated 20 May 2019:
Political advertisement during blackout period. Liberal party ad aired polling day on radio station broadcasting in […] cafe 1435hrs kiss fm This a breach of the code and should be acted upon.
Extracts from further information provided to the ACMA dated 31 May 2019:
[…]
the ad aired as described on polling day. 
[…]
it came on after a few minutes we heard the Kiss FM call sign at the end of a traffic report
[…]
the ad featured Mr Morrison pushing out his slogans - it was not an interview and was not part of a news broadcast it was a stand-alone item and sounded like an ad that I had heard during the rest of the election campaign.
[…]
The details are in the report that I submitted at the time - this would include an estimate of the time of the broadcast.















Attachment C
Extracts from licensee submission to the ACMA dated 2 July 2019:
ARN understands from the ACMA’s email of 19 June 2019 that the approximate time and date of broadcast of the advertisement was approximately 2.35 pm on 18 May 2019.
[…]
ARN did not broadcast an election advertisement on 18 May 2019. However, an advertisement for News Corporation which referred to its election coverage was broadcast at approximately 2.29 pm on 18 May 2019 which included a reference to the Federal election in the following terms:
How’s the election going to affect you. Subscribe before you decide. And get trusted news from the Daily Telegraph which is $12 for the first 12 weeks. Minimum Cost $4. Conditions Apply. Hurry search The Daily Telegraph Deal. The Daily Telegraph, we’re for you.
[…]
The definitions for Election Advertisement and Election Matter require advertising material to contain material intended or likely to affect voting in an upcoming election or commenting on the policies of candidates in connection with the election. The News Corporation advertisement does not solicit votes for any particular party, or comment on the policy issues at hand in the Federal election but merely advertises its print and digital masthead The Daily Telegraph. Accordingly, the News Corporation advertisement is not an Election Advertisement within the meaning of the Broadcasting Services Act 1992 (Cth).
For the reasons set out above, ARN maintains its broadcast of advertisements during the election blackout period did not contravene the Schedule 2 requirements of the Broadcasting Services Act 1992 (Cth).
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