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	Licensee
	Goulburn and Border Broadcasters Pty Ltd

	Station
	 Triple M 105.7 The Border

	Type of service
	Commercial — Radio

	Name of program
	Kennedy Molloy

	Date of broadcast
	20 February 2019

	Relevant code
	Commercial Radio Code of Practice March 2017 (revised 2018) (the Code)

	Date Finalised
	12 July 2019

	Finding
	No breach of 2.1.4 [incite hatred against or serious contempt or severe ridicule because of disability] 




Background
In May 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into Kennedy Molloy (the program).
The program was broadcast on Triple M 105.7 The Border by Goulburn and Border Broadcasters Pty Ltd on 20 February 2019 from 4 pm to 6 pm.
The ACMA received a complaint alleging the program incited severe ridicule of people of short stature through the host’s discussion and repeated use of the term ‘midgets’.
The ACMA has investigated the licensee’s compliance with 2.1.4 of the Commercial Radio Code of Practice (2017) (revised in 2018) (the Code).
The program
Kennedy Molloy is a drivetime radio program, hosted by comedians Mick Molloy and Jane Kennedy. The program is anchored by Dave Williams.
The program broadcast on 20 February 2019 included a segment titled ‘What was the last thing you Googled?’ in which the hosts accepted calls from the public to discuss the matters they had recently searched online. During the segment one caller recounted that he had searched the phrase ‘the height to be classed a midget’.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (at Attachment A) and submissions from the broadcaster (at Attachment B). Other sources are identified in this report where relevant.
Issue: Incite hatred, serious contempt or severe ridicule because of disability
Relevant Code provision 
2. 	Material not suitable for broadcast
2.1. 	A Licensee must not broadcast a Program which in all of the circumstances:
		[…]		
2.1.4.	is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability; 
[…]
2.5.		Nothing in 2.1 and 2.4 prevents a Licensee from broadcasting a Program of the kind or kinds referred to in those provisions if the material is presented:
2.5.1.	reasonably and in good faith for academic, artistic (including comedy or satire), religious instruction, scientific or research purposes, or discussion or debate about any act or matter in the public interest; or
2.5.2.	in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest.
Finding
[bookmark: _Hlk529872453]The ACMA finds that the licensee did not breach 2.1.4 of the Code. 
Reasons
To assess compliance, the ACMA has addressed the following questions:
· [bookmark: _Hlk529958667]Did the program identify a person or group of persons on a relevant basis?
· Was the program likely to incite hatred against, serious contempt for, or severe ridicule of that person or group of persons on that basis?
· If so, was the material presented in such a way that met the requirements of 2.5 of the Code?
The complainant submitted: 
…the word/term ‘midget’ is considered extremely offensive to a large number of those with short stature.  The word itself can be compared with words like, ‘Retard’, ‘Spastic’ & ‘Nigger’ …
[…]
The fact that they continued using the word AFTER clearly being told by producers it was not acceptable was to be frank, completely inappropriate, unprofessional and insulting to all those involved in the short statured community.  
The use of this term in itself we may (or may not have) been able to overlook; but the conversation and references that followed in the next minute and half were truly disparaging.  
The licensee submitted:
In response to the call, the announcers continued to use this term throughout the Segment without fully understanding that there was a derogatory connotation associated with the term. During the Segment, Mick Molloy said ‘I really hope we've used the right term by the way’ suggesting that he himself was not sure whether the term was correct.
[…] 
A further broadcast was aired soon after the original Segment, where the announcers acknowledged that the station had received several calls notifying them that the term 'midget' is incorrect and offensive to short statured people. During this audio, the announcers recognised that they themselves were unaware of the appropriate term to use and so the discussion was ended to avoid causing any further offence to listeners. 
Did the segment identify a person or group of persons on a relevant basis?
The complaint stated:
I feel that Section 2.1.4 of the Commercial Radio Code of Conduct has been breached in that the segment I refer to is likely to incite, at a minimum, ‘severe ridicule of any person or group of persons because of … disability’.
The term ‘midget’ was used numerous times throughout the segment by both the announcers and the person who called into the program. The ACMA considers the ordinary, reasonable listener would have understood that it was used in reference to people affected by dwarfism. While short stature by height alone is not a disorder[footnoteRef:2] many of the conditions causing dwarfism can be considered disabilities.  [2:  See https://dwarfismawarenessaustralia.com/, accessed 2 July 2019.] 

The ACMA is satisfied that for the purposes of this investigation the relevant group of persons identified are members of the short statured community and the relevant basis is disability.
Was the program likely to incite hatred against, serious contempt for, or severe ridicule of that person or group of persons on that basis?
‘Likely’, ‘in all of the circumstances’ 
Use of the words, ‘likely’ ‘in all of the circumstances’ imposes an objective test and implies a real and not remote possibility; something which is probable. 
‘Incite’
To assess whether the program was likely to ‘incite’, the ACMA asks if the segment was likely to have urged a reasonable person to share feelings of hatred, contempt or ridicule on the basis of disability. Material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable listener. There must be something more than an expression of opinion; rather, there must be something that is positively stimulatory of that reaction in others. 
This incitement or provocation can be achieved through comments made about a person or group; there is no requirement that those comments include a specific call to action. There is no need for proof of intention to incite or that any one was in fact incited. 
Severe ridicule
The inclusion of the term ‘severe’ contemplates the incitement of a very strong reaction in the listener. It is not sufficient that the broadcast induces a mild or even a strong response. 
In this case, the ACMA must consider whether a reasonable person would have understood that they were being urged, stimulated or encouraged by the content to share or maintain feelings of severe ridicule against people because of their short stature.
‘Because of’ 
The incitement to severe ridicule, must occur on a basis specified in 2.1.4. The phrase ‘because of’ requires that there be an identifiable causal link between the prohibited ground (disability), and the action complained of (severe ridicule).  
Discussion
In its submission the licensee stated that the announcers did not understand the ‘derogatory connotation’ associated with the term ‘midget’.
While the announcers may not have been certain as to the most appropriate term, they were aware of the strong possibility that the term ‘midget’ could be derogatory. This was evidenced by Mick Molloy saying, ‘I think the phones are ringing up, we’re in trouble’ and ‘I can see our producers, you’ve done the wrong thing here’. Despite these acknowledgments that ‘midget’ could be offensive, it continued to be used throughout the segment. The liberal use of ‘midget’ and the consistent laughter associated with the discussion gave the listener the impression that any concern about potentially inappropriate use was insincere.
Apart from the use of the term ‘midget’ the segment also included:
· A reference by Mr Molloy to throwing people of short stature.
· A reference by Mr Molloy to measuring people in a similar fashion to an amusement park attraction in order to determine if they are under a certain height.
· Mr Molloy telling an anecdote about the picketing of a production of Snow White and the Seven Dwarfs because the production’s use of child actors deprived people of short stature of a ‘bread and butter gig being a dwarf’.
The ACMA considers that the remarks made by Mr Molly were distasteful, offensive and ridiculed people of short stature because of their physical attributes. However, as mentioned previously the inclusion of the term ‘severe’ contemplates a very strong reaction and ‘likely to incite’ requires something that is positively stimulatory of that reaction in listeners. 
The segment had a comedic tone and was initiated by a caller who described his fiancé as a ‘midget’. The first segment involved all participants laughing at people of short stature, and arguably, the nature of the program format invited the audience to join in. However, co-host Jane Kennedy struck a cautionary tone, particulary in the second segment where, after the program returned from a break, she said, ‘let’s just be careful what we say and let’s just get all the facts before we say anything out loud’. Ultimately, Ms Kennedy moved the discussion onto a new topic and introduced a new caller. While she did use the term ‘midget’ in the first segment and joined in on the laughter, her concern seemed genuine in the second part of the segment. This moderating tone conveyed to the listener the sense that there was something uncomfortable and inappropriate about the direction of the conversation and helped to temper the level of ridicule and any incitement to the audience to join in that ridicule.
Consequently, although the licensee broadcast material that was offensive and ridiculed people because of their short stature, the ACMA does not consider that the high threshold test of likely incitement of ‘severe ridicule’ was met, as required for a breach of this provision.
Accordingly, the ACMA’s finding is that the licensee did not breach 2.1.4 of the Code.



Attachment A
Complaint 
Extract from complaint to the licensee dated 20 February 2019:
I am writing to you today in reference and in complaint to a segment of radio that was aired on your station at approximately 4.50pm on the 20th of February, as part of the Kennedy Molloy talk show […]
I feel that Section 2.1.4 of the Commercial Radio Code of Conduct has been breached in that the segment I refer to is likely to incite, at a minimum, ‘severe ridicule of any person or group of persons because of … disability’.
The original segment could, for about 24 hours post the airing of the show, be heard on the catch up podcasts on The Triple M web page at the 27 minute and 30 second mark.  This segment has since been removed, however I have attached a transcribed version (acquired from a friend who has short stature) of the first part of the segment for your reference.   
The segment that I refer to was in response to a call from a listener, in response to the question, ‘What was the last thing you Googled?’ A caller called in and stated that the last thing he Googled was, ‘The height to be classed a midget!’
[…] this in itself was distasteful and cringe worthy; but it was the comments that the hosts Mick Molloy and Jane Kennedy responded with that have prompted me to write this letter.
I would suggest that if you are not familiar with the segment I refer to, that you read it now…..
…Firstly let me state with absolute certainty that the word/term ‘midget’ is considered extremely offensive to a large number of those with short stature.  The word itself can be compared with words like, ‘Retard’, ‘Spastic’ & ‘Nigger’; all words that I am absolutely certain that no self-respecting individual would use, let alone a radio host on air.
The fact that the term ‘midget’ was used considerably in the initial part of this segment by Mick Molloy and Jane Kennedy was truly disheartening and disappointing.  The fact that they continued using the word AFTER clearly being told by producers it was not acceptable was to be frank, completely inappropriate, unprofessional and insulting to all those involved in the short statured community.  
The use of this term in itself we may (or may not have) been able to overlook; but the conversation and references that followed in the next minute and half were truly disparaging.  The apology, and I use that word for lack of a better term, was insincere and nasty and only further added fuel to the fire.  
[…] once so eloquently said, ‘Dwarfs are still the butt of jokes. It’s one of the last bastions of acceptable prejudice.’ I agree; in my opinion there is no other group of disability that would suffer the insults and comments made towards those with short stature and in my mind, this is completely inexcusable.   
I would expect that as talk show hosts who are so clearly in the public eye, they could at least show proper etiquette and kindness to those born with differences. I would also expect that despite being comedians, they could use their roles to lead by example and educate their listeners on a subject that clearly society is so ignorant about.
 […]
I have sent a formal complaint to Triple M via their website and I did make contact with the Kennedy Molloy show on social media, as did others in the short statured community; but all comments have gone unanswered and ignored.  
The fact any references to this segment have been removed and that no apology whatsoever has been issued has not done Triple M any favours.  It tells me that the producers, managers and owners of this station condone this behaviour and in turn reflects on their morality and indicates an unwillingness to learn from this experience.
Extract from complaint to the ACMA dated 8 April 2019:
A segment was aired on The Kennedy Malloy show which openly mocked and ridiculed those with short stature. I did write a complaint letter to the appropriate station (My letter was addressed to Triple M […] as this is where the segment was heard) and from my understanding this complaint was sent to Melbourne. I also personally spoke with […] Triple M regarding this matter. 

I feel the response I have had from Triple M is less than adequate. They have advised me that the two radio hosts involved in the segment have been counselled on appropriate language when referring to those with short stature however, I feel this barely touches on the issues raised in my letter […]. I also would like to state that no public apology has been given regarding this incident and it appears none will be forthcoming.
Attachment B
Licensee’s response and submissions
Extract from the licensee’s response to the complainant dated 14 March 2019:
[…]
We take complaints about our programs seriously and we apologise for any offence caused by the comments of our announcers Jane Kennedy and Mick Molloy.
The comments were made in the context of a discussion that formed part of a regular segment, where listeners call in to discuss their most recent Google search. During the segment, one caller discussed how he had Googled the technical height to be classified as a ‘midget’. He googled this on behalf of his fiancé who is a dwarf. Our announcers then continued the discussion with frequent use of the term ‘midget’.
We regret that you found the comments to be hurtful and disrespectful, this certainly was not the intention of our announcers.
We do understand your concerns and we have counselled Mick and Jane and their production team regarding their choice of words when discussing issues relating to dwarfs.
Thank you for taking the time to write to us and I apologise that you felt let down on this occasion.
Extract from the Licensee’s submission to the ACMA dated 4 June 2019:
[…]
2.	Comments on compliance with Code 2.1.4
2.1	Background
Triple M is a station focused on rock music, sport and comedy, appealing to a mostly male demographic aged 25-54 with Kennedy Molloy rating as a very popular drive show around Australia[footnoteRef:3].  [3:  GFK Metro Survey 2, 2019 Southern Cross Media Group Limited ABN 91 116 024 536] 

The Broadcast relates to a regular segment titled ‘What did you last Google?’ (Segment). During the Segment, a listener called through to the station to tell the announcers that his last Google search was ‘what is the height required to be classified a 'midget'?’ The caller used the term 'midget' in reference to his fiancée who, the listener said, is 143cm. In response to the call, the announcers continued to use this term throughout the Segment without fully understanding that there was a derogatory connotation associated with the term. During the Segment, Mick Molloy said ‘I really hope we've used the right term by the way’ suggesting that he himself was not sure whether the term was correct. 
A further broadcast was aired soon after the original Segment, where the announcers acknowledged that the station had received several calls notifying them that the term 'midget' is incorrect and offensive to short statured people. During this audio, the announcers recognised that they themselves were unaware of the appropriate term to use and so the discussion was ended to avoid causing any further offence to listeners. 
[…]
2.2	Code 2.1.4 
Code 2.1.4 of the Codes provides:
A licensee must not broadcast a program which in all of the circumstances: 
[ ... ]is likely to incite hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability.
It is our submission that the Segment complied with Code 2.1.4 for the following reasons.
(a)	No hatred or contempt ‘because of disability’: At no point during the Segment did the announcers incite hatred of short statured people. The announcers used the term 'midget' throughout the Segment following the caller's use of the term in reference to his fiancée. The announcers themselves did not understand that the use of this term was offensive to people living with the dwarfism disability.
Soon after the Broadcast, Triple M acted to better educate the production team on the correct terminology to use when discussing issues relating to short statured people. We referred to this in our written response to the Complainant.
(b)	No incitement: In previous ACMA investigations, the ACMA has expressly noted that ‘Material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable listener. There must be something more than an expression of opinion; rather, there must be something that is positively stimulatory of that reaction in others[footnoteRef:4]’.  [4:  ACMA Investigation BI-441 (2018) at page 5] 

We submit that the ordinary, reasonable listener would not have been urged or provoked by comments made during the Broadcast to feel hatred against, or serious contempt for, or severe ridicule towards short statured people. The announcers themselves did not understand the connotation well enough to be able to incite hatred, serious contempt or severe ridicule.
(c)	No hatred, serious contempt or severe ridicule: We submit that Code 2.1.4 contemplates a high threshold for a breach. Hatred, serious contempt and severe ridicule are very strong concepts. The ACMA has noted that ‘The inclusion of the term 'hatred', and the adjectives 'serious' and 'severe' contemplates the incitement of a very strong reaction in the listener. It is not sufficient that the broadcast induces a mild or even a strong response[footnoteRef:5]’. [5:  ACMA Investigation BI-441 (2018) at page 5] 

Conclusion 
For the reasons set out above, we consider that the Broadcast could not reasonably be considered to incite hatred against, serious contempt for or severe ridicule of any person or group of persons because of disability. It is our view that the Broadcast does not breach Code 2.1.4. 
We acknowledge, however, that our announcers should not have followed the lead of the listener in using the term 'midget', and we have taken the opportunity to educate our production team about the correct way to refer to short statured people.
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