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	Licensee
	Queensland Television Ltd.

	Station
	Nine

	Type of service
	Commercial—Television

	Name of program
	Nine News 

	Date of broadcast
	26 February 2019

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised 2018) (the Code)

	Date Finalised
	9 August 2019

	Decision
	No breach of clause 2.3.3 [exercise care in selecting material for broadcast]
No breach of clause 3.2.1 [material which may cause distress]




Background
In May 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into Nine News (the program).
The program was broadcast on Nine by Queensland Television Ltd. on 26 February 2019 at 6.00 pm.
The ACMA received a complaint alleging that a report on the program relating to Cardinal George Pell’s conviction for historical child sexual abuse offences referenced graphic details including oral rape, without providing any warning.
The ACMA has investigated the licensee’s compliance with clause 2.3.3 and clause 3.2.1 of the Commercial Television Industry Code of Practice 2015 (revised 2018) (the Code).
The program
Nine News is a one-hour news program comprised of local, national and overseas news, broadcast each night at 6.00 pm. 
On 26 February 2019, the program included a report about the trial and conviction of Cardinal Pell for historical child sexual abuse offences (the report). The report provided some details of Cardinal Pell’s conduct in the 1990’s which led to his conviction and some of the evidence considered during the trial. The report also offered a brief history of Cardinal Pell’s career in the Catholic Church and the potential reaction in the Vatican to Cardinal Pell’s conviction.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (at Attachment A) and submissions from the broadcaster (at Attachment B). Other sources are identified in this report where relevant.
The complainant submitted to the licensee: 
The report on Pell's [offences] contained way too much graphic and insensitive, detail. […] Hearing what he did with his penis and that he was accused of oral rape and how he pushed his victim against a wall etc was too much […]
The complainant submitted to the ACMA:
I believe the report in question should have had a warning that the contents of the report may be distressing to some viewers. 
The licensee submitted to the ACMA:
In order to […] discharge the media's function to keep the public informed about matters of significant public interest, it was inherently necessary to refer to some details of the actual conduct for which Pell had been convicted and some details of the trial that led to the guilty verdict. The charges themselves could potentially encompass a wide spectrum of actual conduct, making the nature of the precise conduct relevant to the Report. […]
Nine submits that care was taken in preparing the Report to ensure that no extended and improperly graphic descriptions of sexual abuse were included and potentially sensitive material was given appropriate context so as to ameliorate its impact. […] 
Issue 1: Exercise care in selecting material for broadcast
Relevant Code provisions 
2. Classification and Proscribed Material
[…]
2.3.3	News Programs (including news flashes and news updates), Current Affairs Programs and Sports Programs and Program Promotions for news, Current Affairs or Sports Programs do not require classification and may be shown at any time, however a Licensee will exercise care in selecting material for broadcast, having regard to: 
a) 	the likely audience of the Program or Program Promotion; and 
b)	any identifiable public interest reason for presenting the Program or Program Promotion. 
Finding
The licensee did not breach clause 2.3.3 of the Code. 
Reasons
To determine whether the licensee exercised care in selecting the material for broadcast, the ACMA has addressed the following questions:
· What was the likely audience of the program?
· What was the public interest reason for presenting the material?
· Did the licensee exercise care in selecting the material for broadcast? 
What was the likely audience of the program?
The licensee submitted that the program is: 
[…] directed toward a primarily adult audience as it is largely adults who view the program for the purpose of being informed about developments in news and current affairs
The ACMA accepts that the likely audience for the news program was adult.
What was the public interest reason for presenting the material? 
Child sexual abuse, particularly abuse that occurred within institutional surroundings, is an important issue which has been amplified since the Royal Commission into Institutional Responses to Child Sexual Abuse. Consequently, there is a strong public interest in reporting on the trial of alleged abusers.
According to the 2016 Census almost a quarter (22.6 per cent) of the Australian population identified as Catholics.[footnoteRef:2] Given the trial and conviction involved a man who had been Australia’s highest-ranking Catholic official this added to the strong public interest. [2: https://www.abs.gov.au/AUSSTATS/abs@.nsf/mediareleasesbyReleaseDate/7E65A144540551D7CA258148000E2B85 ] 

The ACMA accepts the licensee’s submission that child sexual abuse ‘could potentially encompass a wide spectrum of actual conduct’ and given the high profile nature of the case it would have been in the public interest to report on the nature of the conduct for which Cardinal Pell had been convicted.
Did the licensee exercise care in selecting the material for broadcast? 
Under the Code, news programs do not require classification and may be shown at any time. Material may be included in these programs that might not otherwise be permitted as long as the broadcaster complies with Code provisions to exercise care in selecting that material. 
The licensee submitted:
… that it exercised care in relation to these materials by including a written attribution in the visual graphics to the relevant speakers, being the legal representatives for the prosecution and the defence, as well as the testimony from [a victim]. By doing so, these statements were appropriately contextualised for viewers. Additionally, the content was particularly brief in nature. Indeed, Nine would submit that the content did not contain extended descriptions of overly graphic content, and the details included were necessary to fairly and accurately report the proceedings and inform viewers about the specific conduct the subject of the charges and the submissions made during the trial.
Relevantly, the report contained the following details, relating to the offences:
· A voice-over stated, ‘on December 11, a jury of twelve men and women found the 77-year-old guilty of all five charges – four counts of performing an indecent act with a child under the age of sixteen, and one count of sexual penetration of a child also under the age of sixteen’.  
· This voice-over was accompanied by a graphic that read ‘Guilty. 5 Charges. 4 x indecent act with child under 16. 1 x sexual penetration of child under 16’.
· A voice-over and subtitle reported a statement from Cardinal Pell's defence counsel, ‘The trial here is of the most senior Catholic cleric charged with ... let's call a spade a spade ...orally raping a child of thirteen’.
· A voice-over and subtitle reported a statement from the Crown Prosecutor, ‘he then proceeded to manoeuvre his robes, so as to pull out his penis’.
· A voice-over stated, ‘over the next six minutes both boys were violated. One of them pleaded with Pell to stop – “Can you let us go? We didn't do anything”.
· A voice-over and subtitle reported a further statement from Cardinal Pell's defence counsel, ‘Only a madman would attempt to rape boys in the sacristy after Sunday solemn mass’.
· A voice-over and subtitle reported a further statement from the victim, ‘He shoved me against the wall violently and squeezed my genitals. Nothing was said. It occurred within a matter of seconds’.
The above references to ‘orally raping’, ‘pull out his penis’ and ‘squeezed my genitals’ provided details of the offences. However, the ACMA accepts the licensee’s submission that as child sexual abuse can involve a wide spectrum of conduct, it was acceptable to offer some brief detail in order to accurately report on the specifics of the conduct that resulted in Cardinal Pell’s conviction.
Consequently, having regard to the likely adult audience and the significant public interest in the story, the ACMA considers that the licensee exercised care in selecting material for broadcast.
Accordingly, the licensee did not breach clause 2.3.3 of the Code.
Issue 2: Material which may cause distress
Relevant Code provisions 
3. News and Current Affairs
[…]
3.2 Material which may cause distress 
3.2.1	In broadcasting a news or Current Affairs Program, a Licensee must: 
a) 	not include material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so; and
b)	include a spoken warning before a segment that contains material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers having regard to the likely audience of the Program; and
[…]
Finding
The licensee did not breach subclause 3.2.1(a) of the Code.
Reasons
As discussed earlier the report did include descriptions of Cardinal Pell’s conduct, including:
· orally raping a child of thirteen
· pulling out his penis
· shoving a victim against the wall and squeezing the victim’s genitals.
Was the material likely to seriously distress or seriously offend a substantial number of viewers?
Subclause 3.2.1(a) prevents the inclusion of material in a broadcast that will have a serious impact on viewers, having regard to the likely audience of the program and the public interest. 
The subclause sets a high threshold for a breach, given the material must be likely to seriously distress or seriously offend a substantial number of viewers. The use of the adjectives ‘seriously’ and ‘substantial’, contemplates a very strong response in a large number of viewers.
The ACMA accepts the licensee’s submission that the audience for this particular program was primarily adult. The ACMA also acknowledges that child sexual abuse has an inherent capacity to distress viewers. The ACMA considers the ordinary reasonable viewer is likely to find the nature of the conduct described in the report to be distressing and offensive.
However, the ACMA considers there were a number of factors in the report that moderated the impact of the content. The ACMA accepts the licensee’s submission that the descriptions were not ‘extended descriptions’. The ACMA also agrees that using ‘accurate legal terminology’ to describe the specific charges, as well as contextualising the descriptions by attributing them to legal counsel or witnesses, helped to mitigate the level of distress and offense caused.
While the report may have distressed some viewers, having regard to the likely adult audience, the ACMA considers that the broadcast did not reach the high threshold of being likely to ‘seriously’ distress or ‘seriously’ offend a ‘substantial’ number of viewers. 
Accordingly, the licensee did not breach subclause 3.2.1(a) of the Code.
Under the Code, subclause 3.2.1(b) requires a spoken warning before a segment that contains material which is likely to seriously distress or seriously offend a substantial number of viewers. Having found that the report was not likely to seriously distress or seriously offend a substantial number of viewers, it was not necessary for the ACMA to consider whether a spoken warning was required. 


Attachment A
Complaint 
Extract of Complaint to the licensee dated 26 February 2019:
The report on Pell's offensives contained way too much graphic and insensitive, detail. Given survivors of childhood sexual abuse are interested in hearing how cases like this go, the details provided were totally uncalled for. Hearing what he did with his penis and that he was accused of oral rape and how he pushed his victim against a wall etc was too much […]. Given the likelihood that survivors of childhood sexual abuse would be interested in hearing the outcome of the court appearance, I feel the report that was aired breached Clause 2.3.3. of Free-TV-Commercial-Television-Industry-Code-of-Practice- in so far as the Licensee failed to ‘exercise care in selecting material for broadcast, having regard to: a) the likely audience of the Program or Program Promotion;’ I kept telling myself that the report would end in a second but it just kept going with more and more detail. Detail that did not need to be included to tell the story. […] There was not even a warning of graphic detail to come. The decision to air the report as it was, given the likely audience, was insensitive and uncalled for. I don't recall any other report by Nine with such detail and do not understand why it was aired this time.
Extract of complaint to the ACMA dated 16 April 2019:
[…]
The report relates to a court case on George Pell and childhood sexual abuse.

I complained to the broadcaster […] – I have followed this case and previous reports have been manageable as while they referred to sexual abuse they did not go into detail of what actually occurred.

The broadcaster has responded to my complaint […] saying they did not break any codes however I believe the report in question should have had a warning that the contents of the report may be distressing to some viewers. Clearly a good percentage of viewers would have been victims themselves or known victims and they deserved the opportunity to leave/change channels if they felt it would be too upsetting. As no other reports on this subject by this channel that I saw had the detail of the abuse that was described in this report, I stayed to watch however had I known it would be graphic I would have changed channels. As the details emerged I thought it will end now, it will end now but it just kept going. 

Channel 9 says ‘the scripts incorporated testimony of the victims which was necessary in order to properly report on the matter’ – I disagree as no other reports by this channel included the detail of the abuse that was described in this report. And I’m sure they would say previous reports were properly reported.

‘Nine also maintains that the script was broadcast with an identifiable public interest to highlight the seriousness of the matters being reported’ – any person with any integrity would know that child sexual abuse is serious without having to hear the details and therefore the detail provided was not required – many times reports say they won’t elaborate because the details would be too distressing. That would have sufficed on this occasion without telling viewers what the offender did with his penis.
[…]
At the very least the broadcaster should have issued a warning prior to screening the report.
Attachment B
Licensee’s response and submissions
Extract of Licensee response to the complainant dated 29 March 2019:
[…]
At the outset, we sincerely apologise to you and to your family for any distress that may have been caused as a result of the Report, as it is certainly not Nine’s intention to upset its viewers.
The Commercial Television Industry Code of Practice 2015 (the Code) has a number of requirements relating to the broadcast of news content. These include requirements to take care in selecting material and to avoid the use of seriously distressing material.
Clause 2.3.3 of the Code provides:
2.3.3 News Programs (including news flashes and news updates), Current Affairs Programs and Sports Programs and Program Promotions for news, Current Affairs or Sports Programs do not require classification and may be shown at any time, however a Licensee will exercise care in selecting material for broadcast, having regard to:
a) the likely audience of the Program or Program Promotion; and
b) any identifiable public interest reason for presenting the Program or Program Promotion.
Clause 3.2.1 of the Code provides:
3.2.1 In broadcasting a news or Current Affairs Program, a Licensee must:
a) not include material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason for doing so;

The Code recognises the unique nature of news and current affairs content and the public interest basis of such material, and unlike other forms of television content, they are exempt from classification (clause 2.3.3). Unlike other television content, the Code allows news and current affairs (including promotions for news and current affairs programs) to be scheduled at any time during the broadcast day provided that broadcasters exercise care in selecting material for broadcast having regard to the likely audience of the program, and provided there is an identifiable public interest reason for presenting the selected program material.
Nine regrets that you have had cause to object to the content of the Report, however, observing these Code requirements often involves a balancing of the public interest in receiving relevant information and news, against the sensitivities inherent in some news material and the likely audience. By their very nature, news programs often contain material that deals with distressing material, but is provided on the basis of the public interest in informing viewers of news and current affairs.
Classification requirements don’t apply to news and current affairs programs as the programs are considered to be of interest to a primarily adult audience. As such, Nine takes very seriously its role as a broadcaster, and the need to inform the public of cases involving sexually abusive behavior. Often, scripts include elements of the incident, to convey the appropriate level of seriousness and gravity of the situation that is being covered, and this must be carefully balanced against the requirements in the Code to exercise due care. In this regard, Nine takes care to ensure that vision and scripts used are not excessively graphic and where it considers it appropriate to do so, Nine’s news team will edit footage and scripts, to ensure it does not include overly graphic material.
We have reviewed the Report in order to properly consider your complaint. As noted above, Nine regrets that you have had cause to object to the content of the Report, however, we maintain that the Report does not meet the requisite threshold of ‘seriously’ distressing or offending a substantial number of viewers. The scripts incorporated testimony of the victims which was necessary in order to properly report on the matter. Nine also maintains that the script was broadcast with an identifiable public interest to highlight the seriousness of the matters being reported.
Having considered the material in the Report, Nine believes that it exercised care in the selection of material, and that there is an identifiable public interest reason for the broadcast of the Report. Accordingly, there has not been a contravention of the Code requirements.
[…]
Nine submits that the content of the Report was appropriately restrained given the highly sensitive nature of the subject matter, and to the extent that sensitive material was included, it was not likely to seriously offend or distress a significant number of viewers.
Extract of Licensee submission to the ACMA dated 31 May 2019:
[…]

The Complaint

4. Nine understands the substance of the Complaint to be that:

a) The Report ‘should have had a warning that the contents of the report may be distressing to some viewers’; and

b) The Report contained excessive and unnecessary graphic material:

i) ‘no other reports by this channel included the detail of the abuse that was described in this report’; and

ii) ‘any person with any integrity would know that child sexual abuse is serious without having to hear the details and therefore the detail provided was not required’.

Code Provisions

5. Turning the requirements of the Code, clause 2.3.3 of the Code provides:

2.3.3 News Programs (including news flashes and news updates), Current Affairs Programs and Sports Programs and Program Promotions for news, Current Affairs or Sports Programs do not require classification and may be shown at any time, however a Licensee will exercise care in selecting material for broadcast, having regard to:

a) The likely audience of the Program or Program Promotion; and

b) Any identifiable public interest reason for presenting the Program or Program Promotion.

6. Clause 3.2.1 of the Code provides:

3.2.1 In broadcasting a news or Current Affairs Program, a Licensee must:

a) not include material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program, unless there is a public interest reason to do so; and

b) include a spoken warning before a segment that contains material which, in the reasonable opinion of the Licensee, is likely to seriously distress or seriously offend a substantial number of viewers having regard to the likely audience of the Program; and

c) not broadcast reports of suicide or attempted suicide unless there is a public interest reason to do so, and exclude any detailed description of the method used, and exclude graphic of detailed images;

d) exercise sensitivity in broadcasting images of or interviews with bereaved relatives or people who have witnessed or survived a traumatic incident; and

e) have regard to the feelings of relatives and viewers when including images of dead bodies or people who are seriously wounded, taking into account the relevant public interest.

7. At the outset, Nine notes that the Report did not contain any material dealing with the content of paragraphs (c), (d), or (e) of clause 3.2.1. As such, the scope of Nine's submissions on compliance with clause 3.2.1 are limited to paragraphs (a) and (b).
8. The Code clearly recognises the unique nature of news and current affairs content. Unlike other forms of television content, news and current affairs programs are exempt from classification and may be scheduled at any time during the broadcast day, as set out in clause 2.3.3.
9. However, this permission is not unqualified. Clause 2.3.3 requires licensees to exercise care in the selection of material for broadcast based on two considerations, the likely audience of the program and an identifiable public interest reason for presenting the material. Similarly, clauses 3.2.1 (a) and (b) do set out circumstances in which the broadcast of material ‘likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program’ is permitted - namely, when there is a public interest reason for the broadcast (3.2.1(a)) and an appropriate spoken warning is given (3.2.1(b)).
10. Nine does note that an assessment of compliance with clause 3.2.1 (a) and (b) must necessarily follow a determination of whether the relevant content was in fact ‘likely to seriously distress or seriously offend a substantial number of viewers, having regard to the likely audience of the Program’. If the relevant content does not meet this criterion, then the requirements of these clauses are not triggered and there can be no breach of clause 3.2.1(a) or (b).
11. In complying with the above provisions, Nine is required to balance the clear public interest in providing viewers with relevant information regarding news items against the sensitivities inherent within some news content. Further, while individuals may find certain news content distressing or offensive on a personal level, clause 3.2.1 requires the relevant content to be seriously distressing or offensive for a ‘substantial number viewers, having regard to the likely audience of the Program’ (our emphasis).
12. As such, for the purposes of compliance with clause 2.3.3 and 3.2.1, Nine submits that Nine News is a program directed toward a primarily adult audience as it is largely adults who view the program for the purpose of being informed about developments in news and current affairs.
The Report
13. The Report lasted approximately 11 minutes and 41 seconds and consisted of four segments. The first segment reported on the guilty verdict. The second segment was a live cross to the reporter to discuss the next steps in the proceedings. The third segment provided a background of Pell's rise through the ranks of the Catholic Church as well as his involvement in investigations into child sexual abuse in the Catholic Church, both as a church official and as the subject of investigations. The fourth segment focused on the likely impact the guilty verdict would have in the Vatican and the possible response of the Vatican to same.
14. Based on the content of the Complaint, it appears that the complainant has only raised concern with a very limited portion of the Report, namely the first segment - asserting that it contained too much ‘graphic detail’. Indeed, Nine has not identified any content in segments two, three, or four that detailed the nature of Pell's offences.
15. In its report on the guilty verdict, the first segment of the Report contained a summary of the incidents for which Pell had been found guilty. Nine understands the following details of Pell's offences to be the subject of the Complaint:
a) A voice-over stating, ‘On December 11, a jury of 12 men and women found the 77 year old guilty of all five charges - four counts of performing an indecent act with a child under the age of 16, and one count of sexual penetration of a child also under the age of 16’.  This voice-over was accompanied by a graphic that read ‘Guilty. 5 Charges.  4 x indecent act with child under 16. 1 x sexual penetration of child under 16’.

b) A voice-over and subtitle reporting a statement from Pell's defence counsel […], ''The trial here is of the most senior Catholic cleric charged with ... let's call a spade a spade ...orally raping a child of 13’.

c) A voice-over and subtitle reporting a statement from Crown Prosecutor [...], ‘He then proceeded to manoeuvre his robes, so as to pull out his penis’.

d) A voice-over stating, ‘Over the next six minutes both boys were violated. One of them pleaded with Pell to stop - 'Can you let us go? We didn't do anything'. The plea from the victim was accompanied by a subtitle of same.

e) A voice-over and subtitle reporting a further statement […], ‘Only a madman would attempt to rape boys in the sacristy after Sunday solemn mass’.

f) A voice-over and subtitle reporting a further statement from the victim in relation to the second incident, ‘He shoved me against the wall violently and squeezed my genitals. Nothing was said. It occurred within a matter of seconds’.

16. Nine has not identified any other aspects of the Report which detailed the two incidents for which Pell was convicted that would be captured by the allegations in the Complaint.
Background

17. Before examining the Report's compliance with the above provisions of the Code, Nine submits that it is important to view the Report within the broader context of the proceedings against Pell, particularly as this context informed the presentation of the Report. In this regard, Nine notes the following significant contextual issues:

a) In June 2017, Pell was charged with multiple offences of historical sexual abuse;

b) The proceedings against Pell were particularly significant as he was the first senior official of the Catholic Church to face formal criminal proceedings for historical sexual abuse and indeed was the first senior Australian figure in the Catholic Church to face such serious criminal proceedings;

c) In June 2018, the County Court of Victoria issued a suppression order over the criminal proceedings such that information from the trial, including details of the alleged incidents, were not able to be contemporaneously reported by the media to the public (the Suppression Order);

d) Pell was found guilty of the charges in mid-December 2018, however on 14 December 2018, the scope of the Suppression Order was extended to include the guilty verdict and the duration of the Suppression Order was extended to prevent prejudice to a second set of criminal proceedings Pell was facing for historic sexual abuse; and

e) On 26 February 2019, the County Court of Victoria revoked the Suppression Order, thus enabling the details of the proceedings and the guilty verdict to be reported publicly by the media.

Compliance

18. Given the content of the Report dealt with the charges, trial and conviction of a senior figure in the Catholic Church and indeed a well-known public figure in Australia, Nine submits that the Report undoubtedly dealt with matters of public interest as contemplated by clauses 2.3.3 and 3.2.1. Nine also submits that the nature and seriousness of the charges contributed to the significant public interest associated with the Report.
19. Moreover, the public interest associated with the Report was amplified by the fact that for approximately seven months, the media was not able to inform the public about the nature and substance of Pell's criminal proceedings or conviction for same due to the Suppression Order. As outlined above, the Suppression Order was revoked on 26 February 2019, the same date that the Report was broadcast. Accordingly, the Report was the first opportunity for a 6pm bulletin of Nine News to inform the public of Pell's convictions, the charges and evidence against him, and the basis upon which that verdict had been reached.
20. In order to provide viewers with this information and thereby discharge the media's function to keep the public informed about matters of significant public interest, it was inherently necessary to refer to some details of the actual conduct for which Pell had been convicted and some details of the trial that led to the guilty verdict. The charges themselves could potentially encompass a wide spectrum of actual conduct, making the nature of the precise conduct relevant to the Report. However, for the reasons articulated below, Nine maintains that it exercised appropriate care in selection of the material included in the Report and submits that those selected details were not likely to seriously offend or distress a substantial number of viewers.
21. With respect to the content outlined at paragraph 15(a) of these submissions, Nine submits that the Report used accurate legal terminology when it referred to the specific charges for which Pell had been found guilty - the wording for which was derived from the Crimes Act 1958 (Vic). As such, this aspect of the Report was not likely to be seriously distressing or offensive to a substantial number of viewers, but rather was necessary to accurately report the specific offences at issue.
22. In relation to the content outlined at paragraphs 15(b) to 15(f) of these submissions, these were largely direct quotations taken from the proceedings and care was taken to clearly present them as such. Nine submits that it exercised care in relation to these materials by including a written attribution in the visual graphics to the relevant speakers, being the legal representatives for the prosecution and the defence, as well as the testimony from [a victim]. By doing so, these statements were appropriately contextualised for viewers. Additionally, the content was particularly brief in nature. Indeed, Nine would submit that the content did not contain extended descriptions of overly graphic content, and the details included were necessary to fairly and accurately report the proceedings and inform viewers about the specific conduct the subject of the charges and the submissions made during the trial.
23. The Report did provide a brief recount of Pell's conduct in the lead up to the first incident, but the actual description of the offending conduct was phrased in concise, generic and lower impact language – ‘Over the next six minutes both boys were violated’, as set out in paragraph 15(d). Nine submits that the omission of any extended description of this ‘violation’ demonstrates the care taken to ensure that seriously distressing material was not broadcast as part of the Report. Further, the description of the second incident was extremely limited, comprising of three brief sentences directly quoted from the victim's testimony.  This statement was given clear context and attribution in the Report.
24. While the Complaint asserts that ‘no other reports’ contained the ‘detail of the abuse’ as identified in paragraph 15 of these submissions, while Nine cannot verify such an assertion, Nine notes that such a comparative exercise is not the measure by which compliance with the Code is determined. Rather, compliance is determined by an assessment of the content of the Report itself against the articulated considerations in the Code, namely whether care was taken in the selection of the material in the Report, and whether that specific material was likely to seriously distress or offend a substantial number of viewers.
25. Having regard to the above, Nine submits that care was taken in preparing the Report to ensure that no extended and improperly graphic descriptions of sexual abuse were included and potentially sensitive material was given appropriate context so as to ameliorate its impact. In light of this care and of the likely adult audience of Nine News as referred to in paragraph 12, Nine submits that the content of the Report was appropriately restrained given the highly sensitive nature of the subject matter, and to the extent that sensitive material was included, it was not likely to seriously offend or distress a significant number of viewers. Accordingly, Nine submits that the Report complied with clauses 2.3.3 and 3.2.1(a) of the Code.
26. Consequently, Nine does not consider that there has been a breach of clause 3.2.1(b) of the Code in this instance. In this regard, Nine reiterates that it is a primarily adult audience of Nine News who view the program to be informed about news and current affairs and also refers to the required process for determining compliance with clause 3.2.1 as outlined at paragraph 10 of these submissions. As Nine did not consider the Report contained material likely to seriously offend or distress a substantial number of viewers, the requirements for a spoken warning pursuant to clause 3.2.1(b) were not triggered in this instance.
27. Notwithstanding the above, Nine does draw the ACMA's attention to the fact that the nature and likely content of the Report was made abundantly clear to viewers in the opening lines of the Report – ‘The unforgivable sins of Australia's highest ranking Catholic are no longer a secret. Cardinal George Pell, once considered one of the Pope's trusted lieutenants, is now facing time in prison. A jury finding the 77-year old guilty of sexually abusing two thirteen year old choir boys...’ (our emphasis). This was coupled with a graphic on the wall behind the news presenters depicting a picture of Pell and the word ‘Guilty’. Accordingly, Nine submits the Report did provide viewers in advance with an understanding of the likely content of the Report such that there was ample opportunity to cease viewing prior to broadcast of the content identified at paragraph 15.
Conclusion
28. Nine takes its obligations under the Code extremely seriously - particularly in relation to care in selection requirements and the handling of potentially distressing or offensive material in the course of presenting its news and current affairs content.
29. Nine is also highly sympathetic towards individual viewers who may experience personal distress or an emotional reaction when viewing certain news and current affairs material […]. However, such individual resonance, while undoubtedly regrettable and in no way intended, does not in and of itself constitute a breach of the Code.
30. Having regard to the broader context surrounding Pell's conviction and the significant public interest in informing viewers of this particular news item, Nine submits that the content of the Report was necessary to accurately inform the public about this news item.
31. [bookmark: _GoBack]Furthermore, the care taken when presenting the material in the Report, such as ensuring that information was appropriately contextualised, was brief in nature and did not contain excessively graphic descriptions of the incidents in question, Nine maintains that the content of the Report was compliant with clauses 2.3.3. and 3.2.1 of Code.
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