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	Licensee
	Channel Seven Perth Pty Ltd[image: http://crm.internal.govt/_imgs/imagestrips/transparent_spacer.gif]

	Station
	7Mate

	Type of service
	Commercial—television

	Name of program
	Commercial for cinema film Hellboy

	Dates of broadcasts
	22 March 2019

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised 2018)

	Date finalised
	23 August 2019

	Finding
	No breach of clause 2.1.1 [classification]




Background
In May 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a commercial for the cinema film Hellboy (the commercial).
[bookmark: _Hlk8641342]The commercial was broadcast during the live broadcast of an Australian Football League (AFL) match on 7Mate by Channel Seven Perth Pty Ltd (the licensee) on Friday                   22 March 2019. 
The ACMA received a complaint alleging the commercial was not appropriately broadcast at 6.00 pm during a football match, at a time where families with small children were watching.
The ACMA has investigated the licensee’s compliance with clause 2.1.1 [classification] of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code). Relevant provisions are at Attachment A.
The commercial
The commercial is a 30 second promotional trailer for the film Hellboy, a live-action/CGI feature in the action/adventure/fantasy[footnoteRef:1] genre, classified R18+ by the Australian Classification Board on 5 April 2019, with consumer advice of ‘High impact violence, blood and gore’.[footnoteRef:2]  [1:  See https://www.imdb.com/title/tt2274648/, accessed on 16 July 2019.]  [2:  See http://www.classification.gov.au/ , accessed 16 July 2019.] 

At the time of broadcast, the film had not been classified. 
The commercial was classified PG by Commercials Advice (CAD) (now ClearAds) of Free TV Australia.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:3] [3:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
This investigation has taken into account the complaint (at Attachment B) and submissions from the broadcaster (extracts at Attachment C). Other sources are identified in this report where relevant.
Issue: Classification
Finding
The licensee did not breach clause 2.1.1 of the Code.
Reasons
Clause 2.1.1 requires that all programs and non-program material must be classified in accordance with the criteria set out at Appendix 1 of the Code and broadcast within the time zones specified in section 2.2.[footnoteRef:4] [4:  Subject to limited exceptions that do not apply to this commercial.] 

The complaint to the licensee submitted: 
I have a 6-year-old and 4.5-year-old watching football as family time this afternoon and at the 1/4-time commercials there is an advert for the movie Hellboy. My 6-year-old ran off screaming about nightmares tonight. Do you really think this is appropriate for 6pm at night where families with small children are watching???
The licensee submitted to the ACMA:
In accordance with industry practice across the free to air commercial television sector, the commercial for Hellboy was classified by Commercials Advice (CAD). CAD determined that the commercial was compliant with PG (Parental Guidance Recommended).
In reaching its view on the classification of the Hellboy commercial in question, CAD deemed that the impact was mild, in accordance with the PG classification. 
To assess compliance with subclause 2.1.1(a), the ACMA has considered whether the relevant content in the commercial met the PG classification criteria, based on the material it contained and the commercial’s treatment of that material. The ACMA has then considered whether, under subclause 2.1.1(b), the commercial was broadcast in accordance with the classification zones set out in the Code.
2.1.1 (a) Did the content of the commercial meet the PG classification criteria?
Visually, the commercial consisted predominantly of images of a supernatural character known as ‘Hellboy’, a creature that resembles a demon, with a large human-like form. Hellboy has red skin and large horns protruding from his forehead (although usually shown as sawn-off at the base).
The narrative of the commercial appears to suggest that Hellboy has been tasked with saving the world by fighting off apparent evil characters and supernatural forces.


The images were accompanied by excerpts of audio from the film in the form of sound effects and suspenseful music. The visual and audio elements combined to create suspense, anticipation or excitement, in keeping with the action/adventure/fantasy genre and context of the film. 
The classifiable elements in the commercial were violence and themes. 
The Code states that at the PG classification level, depictions of violence must be inexplicit and restrained. Material classified PG may contain adult themes or concepts but must be mild in impact and remain suitable for children to watch with supervision. The Code also permits the inclusion of supernatural or mild horror themes. All classifiable elements must be justified by context.
Violence
The commercial contained some depictions of implied violence, and threats of violence, which were very brief and lacked detail, including:
· In live action scenes:
· Hellboy (facing camera) threw a punch towards a hooded figure, who spun towards the camera. The point of contact was obscured by the camera angle and the position of the participants.
· A female was depicted rotating in a standing position after implicitly punching or hitting a masked victim (while holding a gun). The point of contact was not depicted.
· Hellboy and another male character were depicted holding and pointing a gun off screen, with no depiction of any target or victim.
· In CGI scenes:
· A large pterodactyl-type creature used its flaming tail to implicitly strike the ground, which appeared to be occupied by a sea of people or creatures. The flames/fire special effects covered the screen to obscure any detail or injury.
· Hellboy landed on the ground – with his horns and sword in flame – and implicitly wiped out a crowd of people or creatures. The flames/fire special effects covered the screen to obscure any detail or injury.
The commercial included no detailed depictions of injuries which may have been sustained during any of these scenes. The ACMA agrees with the licensee’s submissions that the commercial was ‘quite stylised’ and that the depictions of implied violence were brief.
The ACMA considers the depictions were inexplicit, restrained, mild in impact and remained suitable for children to watch with supervision.
Although there was a sense of suspense created by the combination of the images and audio, this did not heighten the overall impact beyond mild.  


Supernatural themes
The commercial included supernatural themes, conveyed by the following:
· The opening sequence in which a creature rose from a steaming pit, following the voice-over ‘Something was summoned from the depths of hell, something that would end mankind’.
· Several upper body, head and shoulder shots of Hellboy, including one in which Hellboy was surrounded by flames. 
· A growling leopard that appeared to have been transformed from a man.
· Some large alien-like creatures that appeared to cause widespread damage. 
The opening sequence contained threat and menace, as it indicated that an evil creature had been ‘summoned’ from hell to destroy mankind. However, the impact of this supernatural theme never exceeded mild as the creature (revealed to be Hellboy) was unaware of its evil nature (it had to be told ‘it was you’); its devilish horns had been sawn off; and it appeared to interact benignly with humans.
The impact of other depictions of supernatural creatures were mitigated by their brevity, camera angles, low-lighting, and stylised nature, including the use of CGI special effects.
The ACMA agrees with the licensee’s submission that the treatment of the themes in the commercial was mild in impact in accordance ‘with the overall tone and visual style typical of the style of fantasy commonly found in popular feature films made from comic books’.
The commercial did not exceed the PG classification criteria.
Therefore, the ACMA considers the commercial remained suitable for children to watch with supervision.
Accordingly, the commercial complied with the PG classification criteria and the licensee did not breach clause 2.1.1(a) of the Code.
2.1.1 (b) Was the commercial broadcast in the appropriate classification zone?
Clause 2.2.1 of the Code provides that PG classified material may be broadcast at any time, subject to limited exceptions in section 2.3 of the Code, which are not relevant to these circumstances. 
[bookmark: _Hlk8641804]Accordingly, the licensee did not breach clause 2.1.1(b).

Attachment A
Relevant Code provisions 
2. Classification and Proscribed Material
2.1 	Classification – General rules
2.1.1	Subject to the exceptions in section 2.3, all Programs and non-Program material (including Program Promotions) must be:
a)	classified in accordance with the criteria set out at Appendix 1; and
b)	broadcast in accordance with the classification zones set out at section 2.2.  
 […]
[Note: The exceptions set out in section 2.3 are not relevant to this investigation.] 
2.2 	Classification zones
[…]
2.2.1	PG Classification zone.  Material that has been classified C, P, G or PG my be broadcast at any time.
[…]
Appendix 1:  Television Classification Guidelines
These Guidelines apply to all broadcast material required to be classified, except for Films (see clause 2.3.1).  
Using these guidelines: essential principles 
The suitability of material for broadcast will depend on the context, frequency and intensity of key elements such as violence, sexual behaviour, nudity and coarse language, and on the time of day at which it is broadcast.  It will also depend on such factors as the merit of the production, the purpose of a sequence, the tone, the camera work, the relevance of the material, and the treatment; be it dramatic, comedic or documentary.  
These factors must be all taken into account and carefully weighed.  This means that some actions, depictions, themes, subject matter, treatments or language may meet current community standards of acceptability in one Program, but in another Program may require a higher classification, or be unsuitable for television. In other circumstances sequences that clearly depict comedy or slapstick behaviour may reduce the classification.  
[…]
The Parental Guidance Recommended (PG) Classification
Material classified PG may contain adult themes or concepts but must be mild in impact and remain suitable for children to watch with supervision. All elements must be justified by context.
Violence:  Depictions of violence must be inexplicit and restrained. More leeway is permitted when the depiction is stylised and/or unrealistic.  
 […]
Themes:  The treatment of social or domestic conflict and psychological themes should be carefully handled. Supernatural or mild horror themes may be included.

Attachment B
Complaint 
Complaint to the licensee on 23 March 2019:
I have a 6-year-old and 4.5-year-old watching football as family time this afternoon and at the 1.4-time commercials there is an advert for the movie Hellboy. My 6-year-old ran off screaming about nightmares tonight. Do you really think this is appropriate for 6pm at night where families with small children are watching?
Complaint to the ACMA dated 9 April 2019:
During a football match on 7 an advertisement for the movie Hellboy screened at 6.09pm WEST AUSTRALIAN TIME, and again 2 commercial breaks after that. My 6-year-old and 4.5-year-old were watching the game with us when these commercials came on. My 6-year-old was very disturbed by what he saw on the advertisement and we have had problems with him sleeping for a few weeks as he kept bringing Hellboy up. I lodged an online complaint immediately with channel 7 and have attached their response. They advise the commercial was on at 9.07pm and within guidelines, however I assume they are taking this from Eastern Standards Time not Western Standards Time.
Attachment C
Licensee response and submissions
[bookmark: _Hlk14257372]Extracts from licensee response to the complainant dated 4 April 2019:
[…]
Section 2 of the Code stipulates that except for news, current affairs and sporting programs, all material for broadcast (including commercials) must be appropriately classified and once classified it may only be broadcast within the times allowed by that classification. Essentially, each day is divided into classification zones which are based on the majority audience normally viewing at that time.
As required by the Code, the commercial for Hellboy (Check the Classification) was independently classified by the responsible body, Commercials Advice (CAD) and provided with a J [PG equivalent] classification. The J classification is given to commercials for cinema films that are rated PG, M or MA, but only show content in the advertisement itself that is suitable for the PG [Parental Guidance Recommended) classification period.
The commercial was broadcast at 9.07 pm in a PG (Parental Guidance Recommended) classification zone, during an AFL match on 7mate. PG material may contain adult themes or concepts but must be mild in impact and remain suitable for children to watch with supervision. Depictions of violence must be inexplicit and restrained. Depictions of violence must be inexplicit and restrained.
The promotion begins with a nighttime view of a coastline with the title Hellboy in orange text at the bottom right of screen, with flames emanating from the letter ‘O’. A woman's voice over states: ‘Something was summoned from the depths of Hell that would end Mankind’. A man in an overcoat is shown, with a gun, then in a longer two shot, standing side by side with a woman. The top of a bald head and part of an arm appear, apparently crawling into view. A blonde woman in a fur coat speaks to the creature (implied at the edge of frame.) There follow several upper body, head and shoulder shots of the character Hellboy, with his reddened face and sawn-off horns. He is pointing a gun to the side of frame. Burning lettering ‘This April’ fills the screen. A young woman asks Hellboy: ‘Haven't we got to be saving the world or something?’ Hellboy (facing camera) throws a punch towards a hooded figure, who spins towards camera. Hellboy is seen in urgent dialogue in with other characters in series of very short cuts. A leopard like creature bares its teeth. A profile shot shows the leopard and Hellboy side by side. The leopard leaps from screen. Text ‘Raise Some Hell’ is intercut with an upper body shot of Hellboy surrounded by flames, an elongated figure seated above a bridge and a surging ocean, a flying pterodactyl like figure in a night sky and Hellboy submerging in an ocean of flame. The title of the film reappears on screen.
The promotion is quite stylised and theatrical. It creates a mythological sense of the fight between good and evil, with good represented, in this instance, by Hellboy. His mission is made explicit in the line spoken by the young woman, when she asks Hellboy: ‘Haven't we got to be saving the world or something?’ She appears to be unperturbed by his unusual appearance, signalling that while he appears somewhat monstrous, he is not frightening to her, and that he is her ally. The promotion includes brief depictions of implied violence (the implied punch at 00:12) and supernatural themes (the elongated figure, the pterodactyl and Hellboy submerging in an ocean of flame in the end sequence).
For the reasons above, we are satisfied the commercial was suitably mild and appropriately classified for the J classification. Thereby its placement fully complied with the Code.
That said, it is most certainly not our intention to upset our viewers and we sincerely regret any extent to which you were surprised by the commercial's content, or found it unsuited to yourself or your family. 
[…]
Extract from the licensee submission to the ACMA dated 24 May 2019:
[…]
We refer to your email dated 10 May 2019 regarding an investigation of a complaint made in regard to a television commercial for the feature film Hellboy broadcast at 5.53 pm in Perth during coverage of an AFL match on 22 March 2019 (Broadcast).
The ACMA has requested submissions from Seven in relation to the Broadcast's compliance with clause 2.1.1 [Classification - General rules], clause 2.2.1 [Classification zones - PG classification zone], clause 2.5.4 [Viewer information] and clause 1.1.4 [Application of the Code] of the Commercial Television Industry Code of Practice (Code).
1. Classification - General Rules - clause 2.1.1
Clause 2.1.1 of the Code provides that subject to the exceptions in section 2.3, all Programs and non-Program material (including Program Promotions) must be:
a) classified in accordance with the criteria set out at Appendix 1; and
b) broadcast in accordance with the classification zones set out at section 2.2.
As set out in our response to the complainant […], Seven maintains its view that the Broadcast was appropriately classified PG [Parental Guidance Recommended] in accordance with the Code, and broadcast in a PG classification zone.
Hellboy is a 2019 American supernatural superhero film based on the Dark Horse Comics character of the same name. The film is a reboot of the Hellboy franchise, with the two prior films in the franchise both classified M (Mature). In the film, Hellboy, a large, demon-like creature who is a paranormal investigator, as well as being the film's titular character, is caught between the worlds of the supernatural and human, battles an ancient sorceress. The film focuses on the conflict between Hellboy and these supernatural forces.
The Broadcast begins with a female voice saying, ‘Something was summoned from the depths of Hell, something that could end Mankind’. Hellboy is seen emerging from his realm, literally climbing out of the bottom of frame. He comes face to face with a blonde woman wearing a fur coat. Playing against archetype, he says (tongue in cheek, in a conversational tone): ‘thought I would show up.’
Hellboy is then shown in a succession of brief images, each referring to a familiar trope. The Quest: A young woman says to him: ‘Haven't we got to be saving the world or something?’ This leads to an action shot portraying the hero's battle against evil. Hellboy swings a punch at a cloaked figure (the point of contact is obscured). He is shown crouching alongside a leopard, which leaps over the camera. This shows him with a 'familiar,' representing the untamed instinctual forces of creatures in their natural state.
The scale and scope of the images expand to encompass a broad skyscape, against which supernatural forces are portrayed, firstly with a giant spindly figure (silhouetted, back to camera) hovering over a bridge. Then, in a very wide long shot, a pterodactyl flies into a darkening sky. The sky opens and flames arise from the water, foreshadowing a battle, as Hellboy leaps into the scene.
The narrative of the Broadcast moves from the personal to the epic. The elements of the monster creature/hero and his quest utilises, and comments on, readily recognised conventions of mythology and cinematography to portray a call to action, the emergence of supernatural themes and preparation for an elemental battle. The treatment is measured, with elements of humour. The soundtrack (voice over, actors' voices, music and sound effects) is evenly orchestrated. The soundtrack swells, gathering depth and momentum, but there are no jarring or startling sound effects. Similarly, the depictions create a sense of suspense and anticipation. The sense of threat and depictions of implied violence do not exceed a mild impact.
Appendix 1 of the Code provides as follows in respect of material classified PG:
• Material classified PG may contain adult themes or concepts but must be mild in impact and remain suitable for children to watch with supervision. All elements must be justified by context.
• Depictions of violence must be inexplicit and restrained. More leeway is permitted when the depiction is stylised and/or unrealistic
• Supernatural or mild horror themes may be included.
Material in the Broadcast contains adult concepts such as the eternal fight between the forces of good and evil in society. The treatment however is mild in impact in accordance with the Code, with the overall tone and visual style typical of the style of fantasy commonly found in popular feature films made from comic books.
The depictions of violence in the Broadcast are inexplicit and restrained, with the action scenes brief and lacking detail. While some stunts and special effects are used, the conflict shown between characters is brief and representative of the style commonly found in superhero films based off comic books. While the use of a gun is seen, the target and end result is not visible in the Broadcast. The depiction of violence is stylised and/or unrealistic set as it is in a comic book fantasy world, which lessens the impact.
The supernatural themes included in the Broadcast, plays on the familiar tropes of the forces of good and evil, and the use of power and force against the forces of evil. The treatment of these themes is suitably mild, and in line with the portrayal of similar themes throughout popular culture and in content targeted at younger audiences, such as The House with a Clock in its Walls, Harry Potter and the Chamber of Secrets, Bridge to Terabithia, and Percy Jackson: Sea of Monsters. While some imagery of "Hell" is used, such as flames, it is not used in a threatening manner.
While the character Hellboy has a supernatural appearance (much like Hulk, Thor or the Teenage Mutant Ninja Turtles) the content within the Broadcast points to Hellboy being on the side of good rather than evil - including a young woman asking Hellboy: ‘Haven't we got to be saving the world or something?’.
Seven has carefully viewed the Broadcast in question, with specific consideration given to the merit of the production, the purpose of a sequence, the tone, the camera work and the treatment of the material, and is satisfied that the Broadcast was appropriately classified PG in accordance with the Code.
2. Classification zone - PG Classification Zone - clause 2.2.1
Clause 2.2.1 of the Code provides that material that has been classified C, P, G, or PG may be broadcast at any time. As noted above we consider the commercial for Hellboy was appropriately classified PG and therefore complied with this requirement.
The commercial for Hellboy was broadcast at 5.53 pm in Perth during 7mate's telecast of an AFL match between Collingwood and Geelong. As material classified PG may be broadcast at any time, the commercial for Hellboy was broadcast in accordance with the Code.
3. Viewer information - clause 2.5.4
Clause 2.5.4 of the Code provides that a commercial for a Film must display the relevant Australian Classification Board classification if classified or marking if unclassified. The Broadcast complied fully with this requirement.
At the time the commercial in question was broadcast, Hellboy had not yet been classified. As such, for the first 10 seconds of the commercial, the correct marking for 'Check the Classification', featuring the familiar orange rectangle and the aforementioned wording is visible in the lower left-hand corner.
The display of the 'Check the Classification' message is consistent with the guidance provided by the Department of Communications and the Arts and complies with the Code requirements for viewer information. Therefore, the commercial for Hellboy in question provided the relevant classification information to the viewer, in accordance with the Code.
4. Application of the Code - clause 1.1.4
For the reasons stated above, we are of the view that the Hellboy commercial in question was correctly classified as PG compliant by CAD. However, if the ACMA was to conclude that this was not the case, Seven submits that our reliance on CAD was reasonable, and that due to Seven's reliance on CAD for its classification of the commercial, Seven should not be found in breach of the Code in accordance with clause 1.1.4(b).
Clause 1.1.4(b) of the Code provides that a Licensee will not be in breach of the Code if non­ compliance was due to the reasonable reliance by the Licensee on information supplied by another person.
[bookmark: _Hlk14430033]In accordance with industry practice across the free to air commercial television sector, the commercial for Hellboy was classified by Commercials Advice (CAD). CAD determined that the commercial was compliant with PG (Parental Guidance Recommended).
In reaching its view on the classification of the Hellboy commercial in question, CAD deemed that the impact was mild, in accordance with the PG classification. For the reasons detailed above in addressing clause 2.1.1, Seven is of the view that CAD correctly classified this Hellboy commercial.
In classifying this commercial, CAD, for the purposes of guiding broadcasters in scheduling decisions, CAD gives the advertisement a J classification, which indicates that the commercial is fully compliant with the requirements of PG, but care should be exercised when placing in programs principally directed to children. Seven followed this guidance when placing the commercial, doing so during an AFL match which had an audience that was predominately comprised of adults. Approximately 90% of the audience was over 18.
In relation to the appropriateness of the classification given by CAD, we note that Hellboy, as detailed above, is a reboot of the Hellboy franchise, the past two films of which were classified M, and collectively grossed $260 million USD at the time of their release, including $6.315 million USD in Australia, demonstrating their broad appeal.
[bookmark: _Hlk14430123]In circumstances where the Classification Board has not provided a classification for a movie, CAD takes into consideration the likely classification as indicated by an Authorised Assessor when reviewing and classifying movie trailer TVCs. The movie distributor's Authorised Assessor's view on the likely classification for the Hellboy movie was an M. There was no way for CAD to anticipate that the film would ultimately be classified R18+.
[bookmark: _Hlk16072595]Following the classification of the film Hellboy as R 18+, the commercial in question was withdrawn and re-classified. Through this process, the commercial was provided with a Q placement code, confirming that while the film itself had been classified R 18+, the content of the commercial was correctly classified as being appropriate for PG.
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