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	Licensee
	Channel Seven Sydney Pty Limited

	Station
	Seven

	Type of service
	Commercial broadcasting—television

	Name of programs
	My Kitchen Rules and Instant Hotel

	Date of broadcast
	4 March 2019

	Relevant legislation
	Broadcasting Services Act 1992

	Date Finalised
	28 June 2019

	 Decision
	· Breach of subsection 130ZR(1) of Part 9D [captioning programs between 6 am and midnight on free-to-air primary television channels] to be disregarded as subsection 130ZUB(1) [disregarding breaches caused by significant, unforeseen technical difficulties] is applicable
· No breach of paragraph 7(1)(o) of Schedule 2 [licence condition to comply with Part 9D]




Background
In March 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into My Kitchen Rules and Instant Hotel.
The two programs were broadcast on Channel Seven by Channel Seven Sydney Pty Limited (the licensee) on 4 March 2019 from 7:30 pm to 10:15 pm.
The ACMA received a complaint alleging that there was no captioning during both programs. 
The licensee confirmed that captioning was not available for My Kitchen Rules and Instant Hotel broadcast in Sydney on 4 March 2019 (the programs).
The ACMA has investigated the licensee’s compliance with subsection 130ZR(1) of Part 9D of the BSA.
The programs
My Kitchen Rules is a reality and food & cooking program, described as: 
Pete Evans and Manu Feildel are back with a tenth season of Australia's most popular and hotly contested cooking show, My Kitchen Rules. This year, it's not just the teams who are opening their front doors![footnoteRef:1]  [1:  https://7plus.com.au/my-kitchen-rules, accessed on 24 April 2019.] 

Instant Hotel is a reality program, described as: 
When you check into Instant Hotel on Seven, get set to journey across Australia on a holiday like no other because there are no hotels and motels - only Aussies turning their homes into Instant Hotels.[footnoteRef:2] [2:  https://7plus.com.au/instant-hotel, accessed on 24 April 2019.] 

Assessment and submissions
This investigation has taken into account the complaint (at Attachment A) and submissions from the licensee (at Attachment B). Other sources are identified in this report where relevant.
Issue 1: Did the licensee provide a captioning service for the broadcast of the programs on 4 March 2019?
Relevant provisions of the BSA
Part 9D—Captioning
130ZR(1)
Each commercial television broadcasting broadcaster, and each national broadcaster, must provide a captioning service for: 
1. television programs transmitted during designated viewing hours; and 
1. television news or current affairs programs transmitted outside designated viewing hours.

130ZL(2) 
(1) For the purposes of the application of this Part to programs transmitted on or after 1 July 2014, designated viewing hours are the hours:
1. beginning at 6 am each day or, if another time is prescribed, beginning at that prescribed time each day; and
1. ending at midnight on the same day or, if another time is prescribed, ending at that prescribed time on the same day.
Finding
The licensee breached subsection 130ZR(1) of Part 9D of the BSA. 
Reasons
Under subsection 130ZR(1) of the BSA, the licensee must provide a captioning service for the programs, which were broadcast on the licensee’s primary television service during the designated viewing hours (the hours between 6 am and midnight each day). 
In its submission dated 20 March 2019, the licensee conceded that it had not provided captions for the programs.
Accordingly, the licensee breached subsection 130ZR(1) of the BSA.
Issue 2: Does section 130ZUB of the BSA apply?
Relevant provisions of the BSA
Part 9D—Captioning
Division 2—Captioning obligations of commercial television broadcasting licensees and national broadcasters
130ZUB Certain breaches to be disregarded
(1) If:
1. apart from this subsection, a commercial television broadcasting licensee has breached a provision of this Division; and
1. the breach is attributable to significant difficulties of a technical or engineering nature for the licensee; and
1. those difficulties could not reasonably have been foreseen by the licensee;
then the breach is to be disregarded in determining whether the licensee has complied with the provision.
Finding
In accordance with subsection 130ZUB(1) of the BSA, the breach of subsection 130ZR(1) of the BSA by the licensee should be disregarded in determining whether it has complied with its captioning obligations under Division 2 of Part 9D.
Reasons
Under subsection 130ZUB(1) of the BSA, a breach of a provision of Division 2, including subsection 130ZR(1), can be disregarded in determining whether the licensee has complied with its captioning obligations if:
· the breach was attributable to significant difficulties of a technical or engineering nature; and 
· the technical or engineering difficulties could not reasonably have been foreseen by the licensee.
Cause of the captioning failure
On 20 March 2019, the licensee submitted:
The server that was producing subtitles [captions] for Sydney, Melbourne, Brisbane and Perth ceased to operate due to a hardware issue which remains undiagnosed by the manufacturer. The nature of the stoppage necessitated manual intervention to transfer processing of the four markets to the backup server.
Due to the complexity of the issue, transfer to the backup server required instruction from Seven's subject matter expert who was off-site and uncontactable for 30 minutes. Once appraised of the situation, but without access to a laptop for remote access, the subject matter expert diagnosed the issue within 10 to 15 minutes. Two system reboots were then attempted, before a power cycle of the problematic server enabled the subtitle function to be transferred to the backup server.
On 12 April 2019, the licensee submitted:
The nature of the issue, being server lockup requiring a reboot, meant that no logs were available for analysis by the manufacturer. That said, Seven has investigated the issue thoroughly with the manufacturer and no cause has been determined.
Significant difficulties of a technical or engineering nature
While the specific reason for hardware issue that caused the captioning outage remains undiagnosed, the captioning outage was attributable solely to significant difficulties of a technical nature. There is no evidence to suggest that other factors, such as human error, played a role in this instance.
Difficulties that could not reasonably have been foreseen
As at the end of May 2019, including the captioning outage on 4 March 2019 (subject of this investigation), the ACMA received five complaints about captioning outages across the Seven network since April 2018. The captioning outages identified in the other four complaints and the causes, as submitted by the licensee and the Seven Network, are summarised below:
· [bookmark: _Hlk10113958][bookmark: _Hlk10113923]16 April 2018: No captions were available during the Louis program broadcast on 7TWO in Adelaide, The absence of Active Directory (AD) in the configuration of 7TWO Adelaide’s captioning transmission system contributed to a networking issue following a reboot of the system’s servers. The networking issue related to the failure of the servers to access the location where all captioning files resided. The servers have since been configured with specific IP (Internet Protocol) addresses for the main and backup captioning file stores and therefore removing the need for any AD services, which is designed to simplify the management of any system changes.
· 21 and 22 September 2018: No captions during the live programs broadcast on Seven Queensland. This was caused by the failure to add live caption feeds to Seven Townsville due to a faulty card in a device automation controller causing a lockout of the Edge Protocol Converter, which in turn affected the channel’s main Presentation automation system. The faulty hardware has since been replaced. Please refer to the ACMA investigation report BI-440 for further details. 
· 8 November 2018: Captions dropped out for around 10 minutes on Channel Seven Sydney. This was caused by the overheating of one server within the captioning system due to a slow fan speed. However, as the server did not fail completely, it did not release control of the captioning system to the back-up system, causing disruption of captioning . Fans in all the servers have since been replaced. Please refer to the ACMA investigation report BI-445 for further details. 
· [bookmark: _Hlk10114198]22 March 2019: No captions for about 20 minutes during AFL Collingwood vs Geelong broadcast on Seven Adelaide. The captioning server hosting Seven Adelaide had stopped working due to an incompatibility in software versions. After this outage, to prevent similar issues happening again, licensees within the Seven Network change their process – the captioning system was bypassed for both pre-recorded and live television programs, with captioning embedding into those television programs. This approach reflects the workflows which are to be deployed once the licensees within the Seven Network replace their captioning system in June 2019. Please refer to the ACMA investigation report BI-493 for further details.
It is in this context that, in its conduct of the current investigation, the ACMA specifically asked the licensee whether the captioning outage on 4 March 2019 was because of significant difficulties of a technical or engineering nature that could not reasonably have been foreseen.
In response, on 12 April 2019 the licensee submitted:
There was no basis on which the outage could have been foreseen. The previous three outages in the previous twelve months on 16 April 2018, 21-22 September 2018, and 8 November 2018 were all caused by separate issues, with all of those issues addressed by a combination of conferral with the manufacturer, replacement of faulty equipment, and revised working procedures for staff.
The ACMA is in error in assuming Seven is replacing its captioning system on the basis of concerns about the three previous outages. Seven is replacing the captioning system as part of broader company strategy to outsource the Playout system.
On 8 April 2019, in response to the ACMA’s enquiries into the complaint about the captioning outage on 22 March 2019, the licensee submitted:
Seven will take this opportunity to point out that Playout is being out-sourced due to broader company strategy. The modern approach of the out-source operation does not require a subtitle [captioning] system. It is entirely coincidental that elements of unreliability have been encountered with the subtitle system and is unrelated to the change in company strategy and the decision to out-source Playout.
The ACMA has considered the circumstances that led to these captioning outages and the licensee’s submissions in relation to each of them. The ACMA accepts that the captioning outages on 16 April, 21 & 22 September, 8 November 2018 and 22 March 2019 were all unrelated. As the exact cause of the present outage (4 March 2019 outage) is still undiagnosed, the ACMA cannot determine whether that outage is related to any of the other four outages.
The ACMA has considered whether the five captioning outages arising from separate or undiagnosed issues, and the licensee’s intention to replace its captioning system, is indicative of systemic issues that would mean that the difficulties could reasonably be foreseeable by the licensee. The ACMA accepts that the replacement of the captioning system is part of the licensee’s broader strategy to replace its playout system and has no bearing on whether the current captioning outage could reasonably have been foreseen. 
Quality control processes
The licensee provided the following information about its quality control processes before the captioning outage:
The captioning system undergoes inspection at 8am and 7pm every day by experienced technicians to check for hardware and operating system errors, with the aim of capturing issues and addressing them before they impact the on-air service
Health checks are performed remotely by the manufacturer on a regular basis, the most recent of which having been conducted on 4 April 2019. The manufacturer keeps detailed records of the system and recommends upgrades as they are required, with no recommendations having been received within the last 18 months.
Steps taken to prevent the same fault reoccurring
The licensee submitted:
From 26 March the new method for embedding captions is being used for both live and pre­recorded programs.
The subtitle system method is now only used for late arriving material such as News Updates. As News Updates are broadcast as soon as possible after production, but are not live, the subtitle [captioning] system method provides the only practicable method for delivering closed captions for those programs at this time.
The ACMA considers that the difficulties experienced in the current outage could not reasonably have been foreseen by the licensee given the following factors:
· the captioning outages outlined above are either due to unrelated or undiagnosed difficulties of a technical or engineering nature;
· the manufacturer of the equipment, which performed ‘health checks’ of the equipment, made no recommendation for system upgrades in the last 18 months;
· the outage occurred despite the regularity of the inspection of the captioning systems by technicians (at 8 am and 7 pm daily); and
· The ACMA has cross-referenced the information provided by the licensee with relevant records held by the ACMA, including records of investigations and complaints about captioning. The ACMA is not aware of any previous incidents of the same or similar faults affecting the licensee or other licensees within the Seven Network.
Conclusion: Based on the evidence available, the ACMA is of the view that the licensee’s failure to transmit captions on 4 March 2019 was caused by a technical difficulty that could not have been reasonably foreseen.
Accordingly, the licensee’s breach of subsection 130ZR(1) of the BSA by failing to provide a captioning service in accordance with that subsection should be disregarded in accordance with subsection 130ZUB(1) of the BSA.
Issue 3: Did the licensee comply with the licence condition set out in paragraph 7(1)(o) of Schedule 2 to the BSA?
Relevant provisions of the BSA
Schedule 2—Standard conditions
Clause 7 Conditions of commercial television broadcasting licences
1. Each commercial television broadcasting licence is subject to the following conditions:
(o) if a provision of Part 9D (which deals with captioning of television programs for the deaf and hearing impaired) applies to the licensee—the licensee will comply with that provision.
Finding
The ACMA finds that the licensee complied with the licence condition as set out in paragraph 7(1)(o) of Schedule 2 to the BSA. 
Reasons 
For reasons outlined above, the licensee’s breach of subsection 130ZR(1) of Part 9D is disregarded as provided by subsection 130ZUB(1) of the BSA. Consequently, the licensee complied with the licence condition in paragraph 7(1)(o) of Schedule 2 to the BSA, which requires the licensee to comply with the relevant provisions in Part 9D of the BSA.  


Attachment A
Complaint to the ACMA dated 5 March 2019:
During My Kitchen Rules and Instant Hotel, from 7.30pm till 10.15pm there were no captions. Tried a number of times to turn captions off and on. No luck. Got a message on screen 'closed captions not available'.


Attachment B
Licensee’s response and submissions 
1. Extract from licensee’s initial response to the ACMA dated 20 March 2019
[…]
Re: Complaint about lack of captions broadcast by Channel 7 Sydney during My Kitchen Rules and Instant Hotel on 4 March 2019.
We refer to your email of 6 March 2019 requesting a response to questions, in respect of a complaint you received about the lack of captioning during the broadcast of My Kitchen Rules and Instant Hotel on 4 March 2019 on Channel Seven in Sydney ('Programs').
Were captions provided for the entirety of the Programs?
Captions were not provided across various markets according to the table below, partially impacting the programs My Kitchen Rules, Instant Hotel and The Chase.
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[…]
If the Programs were not captioned, why? Were the issues that affected the lack of captioning in this instance similar to any of the issues that the licensee has experienced within the past 12 months that has led to other programs not being captioned? Has the licensee taken any measures to prevent a recurrence of the issues that resulted in the lack of captions during these Program? Please provide details.
Previous captioning outages have resulted from entirely different issues within the subtitle system, with all of them addressed by a combination of conferral with the manufacturer, replacement of faulty equipment, and revised working procedures for staff.
The captioning outage on 4 March 2019 was completely unforeseeable. The server that was producing subtitles for Sydney, Melbourne, Brisbane and Perth ceased to operate due to a hardware issue which remains undiagnosed by the manufacturer. The nature of the stoppage necessitated manual intervention to transfer processing of the four markets to the backup server.
Due to the complexity of the issue, transfer to the backup server required instruction from Seven's subject matter expert who was off-site and uncontactable for 30 minutes. Once appraised of the situation, but without access to a laptop for remote access, the subject matter expert diagnosed the issue within 1 Oto 15 minutes. Two system reboots were then attempted, before a power cycle of the problematic server enabled the subtitle function to be transferred to the backup server.
To prevent a reoccurrence of this issue, a new method of processing subtitles has been deployed which embeds the subtitles into the television media thus bypassing the subtitle replay system. This has been applied to all programming on Seven across all markets and will ensure any unreliability within the subtitling system does not impact the transmission of subtitles.
In June 2019 Seven's captioning system will be completely replaced, via the outsourcing of the Playout function, in which the new captioning system as described above will be implemented.
We are continuing with twice daily checks of the system to monitor system health and ensure operator awareness.
[…]
Seven appreciates the importance of the captioning service that we provide to deaf and hearing impaired viewers and takes its captioning obligations very seriously. As already stated, changes have been made to the network to prevent a reoccurrence of this issue.

2. Licensee submission to the ACMA dated 12 April 2019
[…]
1. Was the lack of captioning attributable to significant difficulties of a technical or engineering nature that could not reasonably have been foreseen by the licensee?
Captions were not provided across various markets according to the table below, partially impacting the programs My Kitchen Rules, Instant Hotel and The Chase.
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The captioning outage was unforeseeable. The server that was producing subtitles for Sydney, Melbourne, Brisbane and Perth ceased to operate due to a hardware issue which remains undiagnosed by the manufacturer.
Due to the complexity of the issue, resolving the outage required assistance from an expert offsite. Two system reboots were then attempted, before a power cycle of the problematic server enabled the subtitle function to be reinstated.
There was no basis on which the outage could have been foreseen. The previous three outages in the previous twelve months on 16 April 2018, 21-22 September 2018, and 8 November 2018 were all caused by separate issues, with all of those issues addressed by a combination of conferral with the manufacturer, replacement of faulty equipment, and revised working procedures for staff.
The ACMA is in error in assuming Seven is replacing its captioning system on the basis of concerns about the three previous outages. Seven is replacing the captioning system as part of broader company strategy to outsource the Playout system.
2. What quality control systems are in place to identify errors?
Presentation constantly monitors captions for all channels in all markets.
The captioning system undergoes inspection at 8am and 7pm every day by experienced technicians to check for hardware and operating system errors, with the aim of capturing issues and addressing them before they impact the on-air service.
3. Why does the hardware issue that caused the lack of captioning continue to remain undiagnosed by the manufacturer?
The nature of the issue, being server lockup requiring a reboot, meant that no logs were available for analysis by the manufacturer. That said, Seven has investigated the issue thoroughly with the manufacturer and no cause has been determined.
4. Does the equipment involved have a history of errors for which the cause(s) cannot be determined?
The equipment involved in the outage does not have a history of errors for which the cause can not been determined. The 4 March 2019 incident is the first in which Seven has been unable, after extensive investigation, to identify a cause.
5. How often does the equipment get serviced or upgraded? Is there a regular maintenance, servicing and upgrade schedule or is the equipment only maintained, serviced and upgraded when faults are identified?
Health checks are performed remotely by the manufacturer on a regular basis, the most recent of which having been conducted on 4 April 2019. The manufacturer keeps detailed records of the system and recommends upgrades as they are required, with no recommendations having been received within the last 18 months.
6. Until the current captioning system is replaced, will the new method of processing captioning, as outlined in your submission dated 20 March 2019, effectively mitigate any further captioning outages caused by the difficulties that were experienced in the present matter as well as any other difficulties that may arise from the unreliability of the current captioning system?
From 26 March the new method for embedding captions is being used for both live and pre­ recorded programs.
The subtitle system method is now only used for late arriving material such as News Updates. As News Updates are broadcast as soon as possible after production, but are not live, the subtitle system method provides the only practicable method for delivering closed captions for those programs at this time.
7. Further comments on any other issues that have led to the lack of captioning
In summary, the outage on 4 March 2019 was unforeseeable. After comprehensive investigation in conjunction with the manufacturer Seven has been unable to determine the cause, however we have been able to establish the outage was not caused by those factors responsible for the previous three outages.
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