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	Licensee
	NBN Pty Ltd

	Station
	NBN

	Type of service
	Commercial—television

	Broadcasting matter
	[bookmark: _Hlk5195387]Political matter advertisements

	Date of broadcasts
	8 March 2019

	Relevant legislation
	Schedule 2 to the Broadcasting Services Act 1992

	Date finalised
	18 April 2019

	Decision
	No breach of subclause 4(2) [identification of certain political matter] 
No breach of paragraph 7(1)(j) [comply with subclause 4(2)]



 

Background
In March 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the broadcast of two advertisements – one for Austin Curtin, NSW Nationals Party candidate for the seat of Lismore in the 2019 NSW state election; and one for Ben Franklin, NSW Nationals Party candidate for the seat of Ballina in the 2019 NSW state election (the Advertisements).
The Advertisements were broadcast on NBN by NBN Pty Ltd (the licensee) on 8 March 2019 at approximately 6.46 pm (Austin Curtin) and at 6.47 pm (Ben Franklin).
The ACMA received a complaint alleging that the Advertisements were ‘improperly authorised’, and therefore ‘transgress the requirements of the BSA’. The complainant provided recorded copies of the relevant broadcast material to the ACMA and identified broadcast times of 6.52 pm and 6.55 pm. The content of the Advertisements provided to the ACMA by the licensee matches the content of the recorded broadcast material provided by the complainant, although the broadcast times vary. The ACMA has investigated the matter on the basis of the information provided by the licensee.
The ACMA has investigated the licensee’s compliance with the licence condition in paragraph 7(1)(j) of Schedule 2 to the BSA, which requires compliance with subclause 4(2). 
Subclause 4(2) requires a licensee to ensure that the required particulars are announced in accordance with any requirements determined under subsection 321D(7) of the Commonwealth Electoral Act 1918. 
The Advertisements
Austin Curtin
[bookmark: _Hlk5110437]The 30 second advertisement was for the NSW Nationals Party candidate for the seat of Lismore in the 2019 NSW state election, Austin Curtin.
A detailed description of the advertisement is at Attachment A.
[bookmark: _Hlk5353719]The following material appeared at the conclusion of the advertisement: 
a) written text: ‘Authorised by A. Curtin. Lismore. Spoken by A. Curtin’; and
b) spoken statement: ‘Authorised A. Curtin. Lismore’.
Ben Franklin
The 30 second advertisement was for the NSW Nationals Party candidate for the seat of Ballina in the 2019 NSW state election, Ben Franklin.
A detailed description of the advertisement is at Attachment B.
The following material appeared at the conclusion of the advertisement: 
a) written text: ‘Authorised by B. Franklin. Ballina. Spoken by B. Franklin’; and
b) spoken statement: ‘Authorised B. Franklin. Ballina’.
Assessment and submissions
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the legislation.
This investigation has taken into account the complaint (at Attachment C) and submissions from the broadcaster (at Attachment D). Other sources are identified in this report where relevant.
Identification of political matter
Relevant legislation 
Schedule 2 to the BSA: Standard conditions
1 Definitions
(1) In this Schedule
[…]
person includes a political party, a corporation and any other association (whether incorporated or unincorporated).
political matter means any political matter, including the policy launch of a political party.
[…]
(2) 	The required particulars are: 
              (a) the particulars set out in the following table; and 
(b) any other particulars determined under subsection 321D(7) of the Commonwealth Electoral Act 1918 for the purposes of this paragraph. 


	Required particulars 

	Item 
	If ... 
	the required particulars are the following ... 

	1 
	the broadcast is authorised by a disclosure entity that is not a natural person 
	(a) the name of the entity (as included in the most recent return given in relation to the entity under Part XX of the Commonwealth Electoral Act 1918, if a return has been given in relation to the entity under that Part); 
(b) the relevant town or city of the entity; 
(c) the name of the natural person responsible for giving effect to the authorisation 

	2 
	the broadcast is authorised by a disclosure entity who is a natural person 
	(a) the name of the person; 
(b) the town or city in which the person lives 

	3 
	the broadcast is authorised by an entity that is not a disclosure entity or a natural person 
	(a) the name of the entity; 
(b) the relevant town or city of the entity 

	4 
	the broadcast is authorised by a natural person who is not a disclosure entity 
	(a) the name of the person; 
(b) the town or city in which the person lives 


4	Identification of certain political matter
	[…]
Announcing required particulars
(2)	If a broadcaster broadcasts political matter at the request of another person, the broadcaster must ensure that the required particulars in relation to the matter are announced in accordance with any requirements determined under subsection 321D(7) of the Commonwealth Electoral Act 1918 for the purposes of this subclause.
Note:          A broadcaster is taken to have ensured that required particulars are announced in certain circumstances (see subclause (5)).
[…]
Particulars taken to be announced 
(5)  	A broadcaster that broadcasts political matter is taken to have ensured that required particulars are announced if:
	(a)  particulars were announced in relation to the matter for the purposes of this Act; and
	(b)  those particulars purported to be particulars referred to in item 3 or 4 of the table in subclause 1(2); and 
	(c)  as a result of steps taken by the broadcaster, it was reasonable for the broadcaster to rely on the particulars that were provided for the purposes of this Act. 
Note:        An example of steps that may be taken by the broadcaster include: 
(a)    notifying a person wanting to broadcast political matter that the name of the person required to be announced as having authorised the broadcast depends on whether the person is a disclosure entity; and 
(b)    seeking a verification from that person that the person is or is not a disclosure entity. 
[…] 
7	Conditions of commercial television broadcasting licenses 
[bookmark: _Hlk5367949](1) Each commercial television broadcasting licence is subject to the following conditions: 
[…] 
(j) the licensee will comply with the requirements of clauses 3, 3A, 4, 5 and 6; 
[bookmark: _Hlk5369031]Commonwealth Electoral Act 1918 - SECT 321D
Authorisation of certain electoral matter
[bookmark: subsection]Legislative instrument 
(7)  The Electoral Commissioner may, by legislative instrument, determine: 
[bookmark: paragraph][bookmark: paragraphsub][…]
             	(b)  requirements or particulars for the purposes of any one or more of the following: 
[…]
(iv)  paragraph 1(2)(b) and subclause 4(2) of Schedule 2 to the Broadcasting Services Act 1992;
[bookmark: _Toc506543137]Commonwealth Electoral (Authorisation of Voter Communication) Determination 2018
10 Broadcasting Acts
The following table sets out requirements for notifying particulars for the purposes of the following provisions:
        	(a)  subsection 79A(2) of the Australian Broadcasting Corporation Act 1983;
            	(b)  subclause 4(2) of Schedule 2 to the Broadcasting Services Act 1992;
            	(c)  subsection 70A(2) of the Special Broadcasting Service Act 1991.
 
	Requirements for notifying particulars—broadcasting Acts

	Item
	If the communication is …
	the particulars must …

	1
	a broadcast by radio
	be announced at the end of the communication in the language used for the rest of the communication.

	2
	a broadcast by television
	be announced and shown at the end of the communication in the language used for the rest of the communication.


[bookmark: notetext]Finding
The licensee did not breach subclause 4(2) of Schedule 2 to the BSA with respect to the broadcast of the Advertisements and, therefore, did not breach the licence condition at paragraph 7(1)(j) of Schedule 2 to the BSA. 
Reasons
To assess compliance, the ACMA has addressed the following questions:
· Were the Advertisements ‘political matter’?
· If so, was the political matter broadcast at the request of another person?
· [bookmark: _Hlk5371510]If so, did the broadcaster ensure that the required particulars were announced in accordance with the requirements specified in subclause 4(2) of Schedule 2 to the BSA? 
The complainant submitted: 
The advertisements transgress the requirements of the Broadcasting Services Act 1992 - Schedule 2 Clauses 1 and 4 and we seek that the NBN be immediately restrained from airing any future advertisements until the authorisations are corrected.
The licensee submitted:
Nine accepts that the Advertisements undoubtedly contain "political matter", being advertisements for candidates in the 2019 New South Wales state election.
[…]
The essence of this investigation appears to be whether the Advertisements were authorised by the National party […], or whether they were authorised by the candidates themselves as individuals […].
[…]
The "required particulars" are defined in subclause 1(2) of Schedule 2. Relevantly, it sets out four scenarios and the corresponding particulars that are required. The scenarios are distinguished by whether the authorisation for the matter is made by a "disclosure entity", and also whether the authorisation is made by an entity or a natural person.
[…]
Austin Curtin, Ben Franklin and the National party all fall within the definition of "disclosure entity" under 1(1) of Schedule 2 to the BSA, and in turn, section 321B of the Commonwealth Electoral Act 1918 (Cth). Curtin and Franklin are "candidates in an election", and the National party is a "registered political party".
[…]
While the Advertisements did contain references to the National party, we advise that the Advertisements were authorised by the candidates of their own accord when submitted to the Commercials Advice arm of Free TV Australia for approval and issuing of a CAD number.
[…] the candidates in this circumstance provided correspondence authorising their respective advertisements of their own accord. Given this correspondence, the Advertisements cannot be said to have been authorised by the National party via their candidates. It follows from the correspondence of Austin Curtin and Ben Franklin that the Advertisements were unequivocally authorised by a natural person. Accordingly, the required particulars included in the Advertisements and approved by Free TV Australia were compliant with the requirements of subclause 1(2) and in turn 4(2) of Schedule 2 to the BSA.
Were the broadcasts ‘political matter’?
The ACMA considers the ordinary reasonable viewer would understand that the Advertisements promoted and advocated for the election of candidates in the 2019 NSW state election. The ACMA also notes that the licensee accepts that the Advertisements contained political matter.
Therefore, the ACMA is of the view that the Advertisements were ‘political matter’. 
If so, was the political matter broadcast at the request of another person? 
The licensee advised that the Advertisements were broadcast at the request of Austin Curtin and Ben Franklin, respectively. The licensee provided copies of letters titled ‘Authorisation of Television Commercials and Media Schedule’, which were addressed to Free TV Australia and included personal authorisations by Austin Curtin and Ben Franklin.
Therefore, the Advertisements were broadcast at the request of another person. 
If so, did the broadcaster ensure that the required particulars were announced in accordance with the requirements specified in subclause 4(2) of Schedule 2 to the BSA? 
The required particulars
In this instance, the content of the required particulars is determined according to whether the broadcast of the relevant political matter was authorised by a natural person, as set out under items 2 and 4 of the table in subclause 1(2) of Schedule 2 to the BSA.
The ACMA is satisfied on the evidence supplied by the licensee, that the broadcasts were authorised by the candidates in their capacity as natural persons. 
As noted above, where the broadcast of political matter is authorised by a natural person, the required particulars are: 
· the name of the person; and
· the town or city in which the person lives
The following appeared at the conclusion of the advertisement for Austin Curtin: 
a) written text: ‘Authorised by A. Curtin. Lismore. Spoken by A. Curtin’; and
b) spoken statement: ‘Authorised A. Curtin. Lismore’.
The following appeared at the conclusion of the advertisement for Ben Franklin: 
a) written text: ‘Authorised by B. Franklin. Ballina. Spoken by B. Franklin’; and
b) spoken statement: ‘Authorised B. Franklin. Ballina’.
Announcement of the required particulars
In the Advertisements, the required particulars included the name of the person and the town in which the person lives. In each, the required particulars were also announced and shown at the end of the advertisement, in the language used in the rest of the advertisement.
Accordingly, the licensee did not breach the licence condition set out at subclause 4(2) of Schedule 2 to the BSA, and, as a consequence, did not breach paragraph 7(1)(j) of Schedule 2 to the BSA.

Attachment A
Transcript of advertisement for Austin Curtin, NSW Nationals Party candidate for the seat of Lismore in the 2019 state election, broadcast on NBN at 6.46 pm on 8 March 2019
	VISUAL
	AUDIO
	ON-SCREEN TEXT

	Austin Curtin seated outdoors
	In November 2017, I was chosen by you to be your Nationals candidate at the next state election. 
	Austin Curtin
Nationals for the Lismore electorate

	Various shots of Austin Curtin and Lismore
	Since then, we delivered projects, flood proofing our town for the future.
But there is more to do. Over the past 20 years, our retiring Nationals MP Thomas George has delivered the hospitals and the police stations, and with your support I’ll deliver the nurses and police to work in them.
Build the roads, bridges, and keep our community safe.
Because for everyone across the Lismore electorate, it’s your time.
	

	White and yellow text on a green background
	It’s your time (jingle with music)
	VOTE 1 AUSTIN CURTIN
FOR LISMORE

THE NATIONALS
It’s your time

	White text on a black background
	Authorised A. Curtin, Lismore
	Authorised by 
A. Curtin, Lismore
Spoken by 
A. Curtin






Attachment B
Transcript of advertisement for Ben Franklin, NSW Nationals Party candidate for the seat of Ballina in the 2019 state election, broadcast on NBN at 6.47 pm on 8 March 2019
	VISUAL
	AUDIO
	ON-SCREEN TEXT

	Ben Franklin standing outdoors
	Behind me, is the old Byron hospital. 
	Ben Franklin
Nationals for the Ballina electorate

	Various shots of Ben Franklin and Ballina
	When our new hospital was built, there was a lot of worries about what this site will become. I heard your concerns, and together we made sure it stays in local hands. Your hands. 
We bought this site for just a dollar, so that we as a community can work out what we need here, whether it’s a health clinic or a cultural hub, and if I am elected, that is how I will approach every issue.
Working with the community, hand in hand to get the outcome we need every time.
	

	White and yellow text on a green background
	It’s your time (jingle with music)
	VOTE 1 BEN FRANKLIN
FOR BALLINA

THE NATIONALS
It’s your time

	White text on a black background
	Authorised B. Franklin, Ballina

	Authorised by 
B. Franklin, Ballina
Spoken by B. Franklin



Attachment C
Complaint to the ACMA dated 9 March 2019:
I draw your attention to improperly authorised political advertising aired on NBN TV on North Coast NSW.
The advertisements transgress the requirements of the Broadcasting Services Act 1992 - Schedule 2 Clauses 1 and 4 and we seek that the NBN be immediately restrained from airing any future advertisements until the authorisations are corrected. 
IMG 4116 was aired at 6:52pm on 8/3/19
IMG 4117 was aired at 6:55pm on 8/3/19
Attachment D
Extracts of the Licensee submission to the ACMA dated 2 April 2019:
[…]
Introduction

1. The ACMA has indicated it is investigating a complaint about two advertisements for political candidates from the National party that were broadcast on NBN on 8 March 2019. It is alleged that these advertisements did not carry the correct "required particulars" as prescribed by the BSA.

2. We understand the primary focus of the ACMA's investigation is compliance with subclause 4(2) and paragraph 7(1)(j) of Schedule 2 to the BSA.

3. We confirm the relevant advertisements that are subject of this investigation are as follows:

a) Advertisement for Austin Curtin of the National party broadcast from 18:46:23 to 18:46:53; and

b) Advertisement for Ben Franklin of the National party broadcast from 18:47:23 to 18:46:53.

(Collectively, the Advertisements).

Required Particulars

4. Subclause 4(2) of Schedule 2 to the BSA deals with the identification of certain political matter. It provides:

lf a broadcaster broadcasts political matter at the request of another person, the broadcaster must ensure that the required particulars in relation to the matter are announced in accordance with any requirements determined under subsection 321D(7) of the Commonwealth Electoral Act 1918 for the purposes of this subclause

5. Nine accepts that the Advertisements undoubtedly contain "political matter", being advertisements for candidates in the 2019 New South Wales state election.

6. The "required particulars" are defined in in subclause 1(2) of Schedule 2. Relevantly, it sets out four scenarios and the corresponding particulars that are required. The scenarios are distinguished by whether the authorisation for the matter is made by a "disclosure entity", and also whether the authorisation is made by an entity or a natural person.

7. Austin Curtin, Ben Franklin and the National party all fall within the definition of "disclosure entity" under 1(1) of Schedule 2 to the BSA, and in turn, section 321B of the Commonwealth Electoral Act 1918 (Cth). Curtin and Franklin are "candidates in an election", and the National party is a "registered political party". As such, the relevant "required particulars" from subclause 1(2) of Schedule 2 for the Advertisements would be one of the following options:

a) lf the broadcast is authorised by a disclosure entity that is not a natural person, the required particulars are:

i) the name of the entity;
ii) the relevant town or city of the entity; and
iii) the name of the natural person responsible for giving effect to the authorisation; or

b) lf the broadcast is authorised by a disclosure entity who is a natural person, the required particulars are:

i) the name of the person; and
ii) the relevant town or city in which the person lives.

8. The essence of this investigation appears to be whether the Advertisements were authorised by the National party, thus requiring the particulars set out in paragraph 7(a), or whether they were authorised by the candidates themselves as individuals, thus requiring the particulars set out in paragraph 7(b).

The Advertisements

9. 	ln the case of television advertisements for political candidates, the required particulars are commonly announced at the end of the advertisement in what is colloquially known as a "tag".

10.	The particulars included in the tag for the Austin Curtin advertisement were:

a) written text: "Authorised by A. Curtin. Lismore. Spoken by A. Curtin"; and

b) spoken statement: "Authorised A. Curtin. Lismore".

11. 	The particulars included in the tag for the Ben Franklin advertisements were:

a) written text'. "Authorised by B. Franklin. Ballina. Spoken by B. Franklin'', and

b) spoken statement: "Authorised B. Franklin. Ballina".

12. 	Based on the above, Nine submits that the required particulars set out in paragraph 7(b) of these submissions were included in the tags of the Advertisements.

Compliance

13. 	While the Advertisements did contain references to the National party, we advise that the
Advertisements were authorised by the candidates of their own accord when submitted to the Commercials Advice arm of Free TV Australia for approval and issuing of a CAD number.

14. 	We confirm that the Advertisements and their tags were approved and issued a CAD number by Free TV Australia. The relevant key and CAD numbers for the Advertisements are as follows:

a) Austin Curtin - NATNSWI919lCAD G6UPEPLA; and

b) Ben Franklin - NAïNSW1940lCAD G6USJPLA.

15. 	Annexed hereto and marked with the letters "A" and "B" are the letters from Austin Curtin and Ben Franklin authorising the Advertisements on their own accord, not on behalf of the National party.

16. 	Nine notes the previous finding of the ACMA in Investigation Report Bl-335. ln this finding, the relevant advertisements were authorised by and broadcast at the request of the political candidate. The licensee conceded a breach in this investigation and accepted that the tag should have included the relevant political party and its principal office.
17. 	However, Nine submits that the current investigation is distinguishable from Bl-335 on the basis that, the candidates in this circumstance provided correspondence authorising their respective advertisements of their own accord. Given this correspondence, the Advertisements cannot be said to have been authorised by the National party via their candidates. It follows from the correspondence of Austin Curtin and Ben Franklin that the Advertisements were unequivocally authorised by a natural person. Accordingly, the required particulars included in the Advertisements and approved by Free TV Australia
were compliant with the requirements of subclause 1(2) and in turn 4(2) of Schedule 2 to the BSA.

Conclusion

18. 	ln light of the submissions above, Nine submits that the Advertisements did not breach any requirements of the BSA as they contained the appropriate required particulars for broadcasts authorised by natural persons in their respective tags.
[…]
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