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Investigation report no. BI-463
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	Licensee
	Yarra Valley FM Inc

	Station
	3VYV

	[bookmark: _GoBack]Type of service
	Community broadcasting—radio

	Name of program
	The Frankie Van Show

	Dates of broadcast
	15 February 2019

	Date Finalised
	12 April 2019

	Relevant legislation
	Schedule 2 of the Broadcasting Services Act 1992:
· Paragraph 9(3)(b) [limit of 5 minutes per hour for sponsorship announcements]

	Decision
	Regarding Schedule 2 of the Broadcasting Services Act 1992:
· Breach of paragraph 9(3)(b) [limit of 5 minutes per hour for sponsorship announcements]





Background
On 26 February 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into a complaint alleging that Yarra Valley FM Inc (the licensee) had exceeded the five minutes per hour permitted for sponsorship announcements on 15 February 2019 during The Frankie Van Show between 6.00 pm and 7.00 pm.
The ACMA has investigated the licensee’s compliance with paragraph 9(3)(b) of Schedule 2 to the BSA [limit of 5 minutes per hour for sponsorship announcements].
The licensee
The licensee is a long-term community broadcasting licensee, representing the general geographic community interest in the Yarra Valley RA1 licence area in Victoria. The current licence expires in March 2021.
The program
The Frankie Van Show is a predominantly music program hosted by Frankie Van, broadcast on Fridays from 5.00 pm to 7.00 pm by the licensee. It is described on the licensee’s website as ‘current hits and some favourites’.
Assessment and submissions
This investigation has taken into account:
· the complaint, received by the ACMA on 17 February 2019;
· a copy of the broadcast, received by the ACMA on 7 March 2019; and
· submissions received by the ACMA on 8 March 2019 and 29 March 2019.
Other sources (such as quotes from the relevant broadcast) are identified where they appear in the report.
In assessing content against the BSA, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1] [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the relevant licence condition.


Issue: Did the licensee exceed the time limit for sponsorship announcements?
Relevant provisions of the Broadcasting Services Act 1992
9 Conditions applicable to services provided under community broadcasting licences
[…]
1. A community broadcasting licensee may broadcast sponsorship announcements on a particular community broadcasting service. However, they must not run in total for more than:
[…]
(b)	[…] 5 minutes in any hour of broadcasting on that service.
[…]
1. In working out the length of time devoted to the broadcasting of sponsorship announcements, account is not to be taken of the broadcasting by a community broadcasting licensee of any of the following:
1. material that publicises programs to be broadcast by the licensee; 
1. material that promotes the licensee’s products, services or activities for the broadcast of which the licensee does not receive any consideration in cash or in kind;
1. community information or community promotional material for the broadcast of which the licensee does not receive any consideration in cash or in kind;
Finding
The licensee breached paragraph 9(3)(b) of Schedule 2 to the BSA between 6.00 pm and 7.00 pm on 15 February 2019.
Reasons
A licensee is permitted to broadcast five minutes of sponsorship announcements in any hour of broadcast. For the purposes of calculation, an hour of broadcast is taken from the start of each hour. A sponsorship announcement acknowledges financial support of the licensee by a person or support of a program broadcast on a service provided under the licence. The duration of a sponsorship announcement includes the acknowledgment of support and play-in/play-out music to the announcement.[footnoteRef:2] [2:  ACMA Community Broadcasting Sponsorship Guidelines 2008, p. 15 at https://www.acma.gov.au/-/media/Community-Broadcasting-and-Safeguards/Advice/pdf/Community-Broadcasting-Sponsorship-Guidelines-2008.PDF] 

Material to be excluded in calculating the duration of sponsorship announcements
Promotions of a licensee’s products, services or activities
In calculating the amount of sponsorship broadcast in an hour, account is not to be taken of material that promotes a licensee’s products, services or activities and for which the licensee did not receive any consideration in cash or in kind.
A station promotion was broadcast at 6.26 pm and ran for 13 seconds. The promotion included the statement ‘Yarra Valley FM thanks our sponsors, your messages inform our listeners and your support keeps the station going, local live and loving it’, but did not list particular station sponsors. The reference to the financial support of the stations sponsors is therefore considered to be of a general nature and intended for the purpose of promoting the stations service: ‘local live and loving it’.
Community information or community promotional material
In calculating the amount of sponsorship broadcast in an hour, account is not to be taken of community information or community promotional material, provided a licensee did not receive any consideration in cash or in kind. The ACMA considers that the following announcements are community information because the announcements appear to meet the needs of the community served by the licensee and the businesses identified are not financial supporters of the station, as confirmed by the licensee on 8 March 2019:
· an announcement introduced by the presenter as a CSA for ‘St Margaret’s weight-loss program’, broadcast at 6.26 pm and which ran for 23 seconds; and
· a program outro for the local news segment, crediting the local newspapers The Mail and The Leader as news sources, broadcast at 6.31 pm and which ran for 10 seconds.
Material to be included in calculating the duration of sponsorship announcements
The ACMA has worked out the durations of the sponsorship announcements listed at Attachment A.
All of the announcements were pre-recorded and intended to promote the products or services of the business. All were appropriately tagged with the words, ‘station sponsor’. The inclusion of these words indicates that the licensee was acknowledging the consideration in cash or in kind that it has received from the relevant sponsor. The sponsorship announcements included consideration in cash or in kind: a) for the licensee (for example, ‘station sponsor’) or b) for a program (for example, ‘station sponsor for Air news’).
The ACMA has calculated that between 6.00 pm and 7.00 pm, the licensee broadcast 5 minutes and 13 seconds of sponsorship announcements, in breach of paragraph 9(3)(b) of Schedule 2 to the BSA.
Remedial action taken by the licensee
In response to the preliminary breach finding, the licensee advised that the presenter has been ‘made aware of the situation and will comply going forward’. The licensee has also indicated that its new programming system alerts presenters if the 5 minute limit on sponsorship announcements has been exceeded prior to going to air.
The ACMA notes that this is the licensee’s first breach of the licence condition and considers the actions are appropriate to minimise the risk of a breach of the same licence condition occurring.



ATTACHMENT A
6.00 pm to 7.00 pm – 15 February 2019
	Sponsor
	Start Time
	Duration
	Comment

	Seacom Australia
	6:02:29
	53 seconds
	Pre-recorded
Tagged: “station sponsor of Air News”

	Healesville Garden Supplies
	6:08:12
	43 seconds
	Pre-recorded
Tagged: “station sponsor”

	Healesville Garden Supplies
	6:25:58
	43 seconds
	Pre-recorded
Tagged: “station sponsor”

	The Professionals
	6:27:21
	37 seconds
	Pre-recorded
Tagged: “station sponsor”

	Harvey Norman
	6:28:06
	31 seconds
	Pre-recorded
Tagged: “station sponsor”

	Healesville Garden Supplies
	6:31:20
	43 seconds
	Pre-recorded
Tagged: “station sponsor”

	Ronald King’s Stores
	6:53:35
	35 seconds
	Pre-recorded
Tagged: “station sponsor”

	Queensland Fruit Fly
	6:54:45
	28 seconds
	Pre-recorded
Tagged: “station sponsor”


Total Duration of Sponsorship Announcements: 5 minutes and 13 seconds
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